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Item 1.01 Entry into a Material Definitive Agreement
 
Agreement and Plan of Merger and Reorganization
 
On July 30, 2022, Romeo Power, Inc., a Delaware corporation (the “Company”) entered into an Agreement and Plan of Merger and Reorganization (the
“Merger Agreement”) with Nikola Corporation, a Delaware corporation (“Nikola”) and the J Purchaser Corp., a Delaware corporation and a wholly owned
subsidiary of Nikola (“Purchaser”). The Merger Agreement provides that, upon the terms and subject to the conditions thereof, as promptly as practicable,
Purchaser will commence an exchange offer (the “Offer”) to acquire any and all of the issued and outstanding shares of common stock, $0.0001 par value per
share, of the Company (“Romeo Common Stock”) for 0.1186 (the “Exchange Ratio”) shares of Nikola common stock, par value $0.0001 per share (“Nikola
Common Stock”). Promptly following the completion of the Offer, upon the terms and subject to the conditions of the Merger Agreement, Purchaser will be
merged with and into the Company, with the Company surviving as a wholly owned subsidiary of Nikola (the “Merger”). The Merger Agreement contemplates
that the Merger will be effected pursuant to Section 251(h) of the Delaware General Corporation Law, which permits completion of the Merger without a vote
of the holders of Romeo Common Stock upon the acquisition by Purchaser of a majority of the aggregate voting power of Romeo Common Stock. At the
effective time of the Merger (the “Effective Time”), each share of Romeo Common Stock, other than the shares accepted for payment in the Offer and certain
shares of Romeo Capital Stock held as treasury stock or held or owned by the Company, Nikola, Purchaser or any subsidiary of the Company immediately
prior to the Effective Time, will be cancelled and converted into the right to receive a number of shares of Nikola Common Stock equal to the Exchange Ratio.
 
The Merger Agreement provides that at the Effective Time, (1) each outstanding option (whether or not vested or exercisable) relating to Romeo Common
Stock will be cancelled and the holders will not be entitled to receive any consideration, (2) each restricted stock unit and performance stock unit relating to
Romeo Common Stock will be assumed by Nikola and converted into a corresponding award with respect to Nikola Common Stock (with the number of shares
subject to such award equitably adjusted based on the Exchange Ratio) and (3) each Company warrant exercisable for Romeo Common Stock will be assumed
by Nikola and converted into a corresponding warrant denominated in shares of Nikola Common Stock (with the number of warrants and exercise price being
adjusted based on the Exchange Ratio).
 
Under the terms of the Merger Agreement, Purchaser’s obligation to accept and pay for shares of Romeo Common Stock that are tendered in the Offer is
subject to customary conditions, including, among others, (i) the condition that, prior to the expiration of the Offer, there have been validly tendered and not
validly withdrawn a number of shares of Romeo Common Stock that, upon the consummation of the Offer would represent at least a majority of the aggregate
voting power of the shares of Romeo Common Stock outstanding immediately after the consummation of the Offer (the “Minimum Condition”); (ii) the
absence of legal restraints prohibiting the consummation of the transactions; (iii) the expiration or termination of the required waiting period under the Hart-
Scott-Rodino Antitrust Improvements Act of 1976, as amended; (iv) the effectiveness of a registration statement on Form S-4 filed by Nikola registering the
Nikola Common Stock to be issued in connection with the Offer and the Merger; (v) the approval of shares of Nikola Common Stock for listing on Nasdaq;
(vi) the accuracy of the Company’s representations and warranties in the Merger Agreement, subject to specified materiality qualifications; (vi) compliance by
the Company with its covenants in the Merger Agreement in all material respects; (vii) the absence of a material adverse effect on the financial condition,
business, or operations of the Company and its subsidiaries taken as a whole (subject to customary carveouts); (viii) the absence of a bankruptcy of the
Company; (ix) delivery of certain customary closing documents (including a customary officer certificate and United States real property interests tax
certificate); and (x) no valid termination of the Merger Agreement in accordance with its terms.
 

 



 

 
The Merger Agreement and the consummation of the transactions contemplated thereby have been unanimously approved by the Company board of directors,
and the Company board of directors has resolved to recommend to the stockholders of the Company to accept the Offer and tender their Romeo Common
Stock to Purchaser pursuant to the Offer. The Company has agreed not to solicit alternative transactions, subject to customary exceptions, including among
others, the Company board of directors could change their recommendation to the stockholders of the Company regarding the Offer if they determine that an
unsolicited acquisition proposal from a third party constitutes a superior proposal.
 
The Merger Agreement contains representations, warranties and covenants for both Nikola and the Company that are customary for a transaction of this nature,
including among others, the covenant regarding the conduct of their respective businesses during the pendency of the transactions, public disclosures and the
use of reasonable best efforts to cause the conditions to the transaction to be satisfied. In addition, the Company has agreed to certain non-solicitation
obligations related to alternative acquisition proposals.
 
The Merger Agreement provides certain termination rights for both Nikola and the Company and further provides that a termination fee of $3.5 million will be
payable by the Company to Nikola if: (i) Nikola or the Company terminates the Merger Agreement as a result of the non-satisfaction of the Minimum
Condition, or Nikola terminates the Merger Agreement as a result of the board of directors of the Company effecting a change of recommendation with respect
to the Offer, in each case at a time in which a competing acquisition proposal for the Company has been announced and not withdrawn, and (ii) after the
termination of the Merger Agreement, the Company enters into a definitive agreement with respect to an acquisition proposal.
 
Additionally the Company will be required to reimburse Nikola for (i) up to $3 million of Nikola’s expenses in the circumstances where the Merger Agreement
is terminated because the board of directors of the Company effects a change of recommendation with respect to the Offer or in connection with uncured
breaches by the Company of its representations, warranties or covenants, or (ii) up to $1.75 million of Nikola’s expenses in the circumstance where the Merger
Agreement is terminated solely as a result of the non-satisfaction of the Minimum Condition (in each case, subject to the terms and conditions of the Merger
Agreement). In addition, Nikola will be required to reimburse the Company for up to $3 million of its expenses in the circumstance where the Merger
Agreement is terminated in connection with uncured breaches by Nikola of its representations, warranties or covenants (subject to the terms and conditions of
the Merger Agreement).
 
The foregoing description of the Merger Agreement does not purport to be complete and is qualified in its entirety by the full text of the Merger Agreement, a
copy of which is filed as Exhibit 2.1 hereto and is incorporated by reference herein. The Merger Agreement has been attached to provide investors with
information regarding its terms. It is not intended to provide any other factual information about Nikola, Purchaser or the Company. In particular, the
representations, warranties and covenants of each party set forth in the Merger Agreement have been made only for the purposes of, and were and are solely for
the benefit of the parties to, the Merger Agreement, may be subject to limitations agreed upon by the contracting parties, including being qualified by
confidential disclosure letters made for the purposes of allocating contractual risk between the parties to the Merger Agreement instead of establishing these
matters as facts, and may be subject to standards of materiality applicable to the contracting parties that differ from those applicable to investors. Accordingly,
the representations and warranties may not describe the actual state of affairs at the date they were made or at any other time, and investors should not rely on
them as statements of fact. These confidential disclosure schedules contain information that modifies, qualifies and creates exceptions to the representations
and warranties and certain covenants set forth in the Merger Agreement.
 
Tender and Support Agreement
 
Concurrently with the execution of the Merger Agreement, Nikola entered into a tender and support agreement (the “Support Agreement”) with certain officers
and directors of the Company, pursuant to which each such person has agreed, among other things, to tender his or her shares of Romeo Common Stock in the
Offer. The Support Agreement will terminate upon the earliest to occur of (a) the termination of the Merger Agreement in accordance with its terms, (b) the
Effective Time, and (c) January 30, 2023. In addition, each Support Agreement terminates upon an amendment to the Merger Agreement without the consent of
the Supporting Stockholder that (i) decreases the Offer Consideration or (ii) changes the terms of the Offer or the Merger or changes the form of consideration
payable in the Offer or the Merger in a manner that is adverse to the holders of Romeo Common Stock.
 

 



 

 
The foregoing description of the Support Agreement does not purport to be complete and is qualified in its entirety by the full text of the Support Agreement, a
copy of which is filed as Exhibit 10.1 hereto and is incorporated by reference herein.
 
Supply Agreement Amendment
 
Concurrently with the execution of the Merger Agreement, the Company and Nikola entered into an amendment to that supply agreement dated August 28,
2020 under which the Company supplies certain automotive-grade products and the necessary battery management software to Nikola.
 
Item 2.03 Creation of a Direct Financial Obligation or an Obligation under an Off-Balance Sheet Arrangement of a Registrant
 
Loan and Security Agreement
 
Concurrently with the execution of the Merger Agreement, the Company and Romeo Systems, Inc., a Delaware corporation and a wholly-owned subsidiary of
the Company (“Romeo Systems”), entered into a Loan and Security Agreement (the “Financing Agreement”) with Nikola as the lender. The Financing
Agreement provides for a liquidity support senior secured debt facility (the “Facility”) in an aggregate principal amount of up to $30.0 million (subject to
certain incremental increases of up to $20.0 million), which shall be available for drawing subject to certain terms and conditions set forth in the Financing
Agreement. Loans under the Facility may be made until the earlier of (a) six months from the date of the execution and delivery of the Merger Agreement and
the Financing Agreement and (b) the date of the termination of the Merger Agreement. All amounts outstanding under the Facility will be due on the earlier of
(a) the date that is the six-month anniversary of the termination of the Merger Agreement and (b) July 30, 2023, subject to acceleration upon the occurrence of
certain events set forth in the Financing Agreement. Interest will be payable on borrowings under the Facility at daily SOFR plus 8.00%.
 
The obligations under the Financing Agreement are secured by substantially all personal property assets of the Company and Romeo Systems, subject to
certain customary exclusions.
 
The foregoing description of the Financing Agreement does not purport to be complete and is qualified in its entirety by the full text of the Financing
Agreement, a copy of which is filed as Exhibit 10.2 hereto and is incorporated by reference herein.
 
Item 7.01 Other Events.
 
On August 1, 2022 the Company issued a press release announcing entry into the Merger Agreement. A copy of the press release is attached hereto as Exhibit
99.1 to this report and is incorporated by reference herein.
 
The information contained in Item 7.01 of this Current Report on Form 8-K (including Exhibit 99.1 attached hereto) shall not be deemed “filed” for purposes
of Section 18 of the Exchange Act, or otherwise subject to the liabilities of that section, nor shall it be deemed incorporated by reference in any filing under the
Securities Act or the Exchange Act, except as expressly provided by specific reference in such a filing.
 
Important Information About the Exchange Offer
 
The exchange offer for the outstanding shares of Romeo Common Stock referenced in this report has not yet commenced. This report is for informational
purposes only and is neither an offer to purchase nor a solicitation of an offer to sell securities, nor is it a substitute for the exchange offer materials that Nikola
and its acquisition subsidiary will file with the SEC, upon the commencement of the exchange offer. At the time the exchange offer is commenced, Nikola and
its acquisition subsidiary will file an exchange offer statement on Schedule TO, Nikola will file a registration statement on Form S-4 and thereafter the
Company will file a Solicitation/Recommendation Statement on Schedule 14d-9 with the SEC with respect to the exchange offer.
 

 



 

 
Additional Information and Where to Find It
 
THE EXCHANGE OFFER MATERIALS (INCLUDING AN OFFER TO EXCHANGE, A RELATED LETTER OF TRANSMITTAL AND
CERTAIN OTHER EXCHANGE OFFER DOCUMENTS) AND THE SOLICITATION/RECOMMENDATION STATEMENT ON SCHEDULE 14D-
9 WILL CONTAIN IMPORTANT INFORMATION. THE COMPANY’S STOCKHOLDERS ARE URGED TO READ THESE DOCUMENTS
CAREFULLY WHEN THEY BECOME AVAILABLE (AS EACH MAY BE AMENDED OR SUPPLEMENTED FROM TIME TO TIME) BECAUSE
THEY WILL CONTAIN IMPORTANT INFORMATION THAT HOLDERS OF THE COMPANY’S SECURITIES SHOULD CONSIDER BEFORE
MAKING ANY DECISION REGARDING TENDERING THEIR SECURITIES. The Offer to Exchange, the related Letter of Transmittal and certain
other exchange offer documents, as well as the Solicitation/Recommendation Statement, will be made available to all holders of the Company’s stock at no
expense to them. The exchange offer materials and the Solicitation/Recommendation Statement will be made available for free at the SEC’s website at
www.sec.gov. Additional copies may be obtained for free by contacting Investor Relations, Corporate Secretary at Romeo Power, Inc., 4380 Ayers Avenue
Vernon, CA 90058 (for documents filed by the Company) or Investor Relations, Corporate Secretary at Nikola Corporation, 4141 E Broadway Road, Phoenix,
Arizona 85040 (for documents filed by Nikola).
 
Forward-Looking Statements
 
This report contains forward-looking statements, within the meaning of the Private Securities Litigation Reform Act of 1995, related to the Company and the
acquisition of the Company by Nikola that involves substantial risks, uncertainties and assumptions that could cause actual results to differ materially from
those expressed or implied by such statements. Any statements that refer to projections, forecasts or other characterizations of future events or circumstances,
including any underlying assumptions, are forward-looking statements. In some cases, you can identify forward-looking statements by terminology such as
“may,” “should,” “could,” “would,” “expect,” “plan,” “anticipate,” “contemplate,” “intend,” “believe,” “estimate,” “continue,” “goal,” “project” or the negative
of such terms or other similar terms. Forward-looking statements in this report include, among other things, statements about the potential benefits of the
proposed transaction, the Company’s plans, objectives, expectations and intentions, the financial condition, results of operations and business of the Company,
and the anticipated timing of closing of the proposed transaction. These forward-looking statements are subject to known and unknown risks, uncertainties and
assumptions that could cause actual results to differ materially from those projected or otherwise implied by the forward-looking statements, including the
following: risks related to the ability of the Company to consummate the proposed transaction on a timely basis or at all; the satisfaction of the conditions
precedent to consummation of the proposed transaction, including having a sufficient number of the Company’s shares being validly tendered into the
exchange offer to meet the minimum condition; the Company’s ability to secure regulatory approvals on the terms expected in a timely manner or at all; the
ability to realize the anticipated benefits of the proposed transaction, including the possibility that the expected benefits from the proposed transaction will not
be realized or will not be realized within the expected time period; disruption from the transaction making it more difficult to maintain business and operational
relationships; the negative side effects of the announcement or the consummation of the proposed transaction on the market price of the Company’s common
stock or on the Company’s operating results; significant transaction costs; unknown liabilities; the risk of litigation and/or regulatory actions related to the
proposed transaction, risks that the Company is unsuccessful in integrating potential acquired businesses and product lines; risks of decreased revenues due to
pricing pressures or lower product volume ordered from customers; risks that our products, and services fail to interoperate with third-party systems; potential
price increases or lack of availability of third-party technology, battery cells, components or other raw materials that we use in our products; potential
disruption of our products, offerings, and networks; our ability to deliver products and services following a disaster or business continuity event; risks resulting
from our international operations, including overseas supply chain partners; risks related to strategic alliances; risks related to our ability to raise additional
capital in the future if required; potential unauthorized use of our products and technology by third parties; potential impairment charges related to our long-
lived assets, including our fixed assets and equity method investments; changes in applicable laws or regulations, including tariffs and similar charges; potential
failure to comply with privacy and information security regulations governing the client datasets we process and store; the possibility that the novel coronavirus
(“COVID-19”) pandemic may adversely affect our future results of operations, financial position and cash flows; the possibility that Russia’s invasion of
Ukraine may result in continued price increases or lack of availability of certain raw materials; and the possibility that we may be adversely affected by other
economic, business or competitive factors. The foregoing factors should not be construed as exhaustive and should be read together with the other cautionary
statements included in this and other reports we file with or furnish to the Securities and Exchange Commission (“SEC”), including the information in “Item
1A. Risk Factors” included in Part I of our Annual Report on Form 10-K for the year ended December 31, 2021 and subsequent quarterly reports on Form 10-
Q. If one or more events related to these or other risks or uncertainties materialize, or if our underlying assumptions prove to be incorrect, actual results may
differ materially from what we anticipate.
 

 



 

 
Item 9.01 Financial Statements and Exhibits.
 
(d) Exhibits
 
Exhibit Number  Exhibit Description

2.1  Agreement and Plan of Merger and Reorganization, dated as of July 30, 2022, by and among the Company, Nikola Corporation and J
Purchaser Corp.

10.1  Tender and Support Agreement, dated as of July 30, 2022, by and among Nikola Corporation and certain stockholders of the Company
10.2  Loan and Security Agreement, dated as of July 30, 2022 among Nikola Corporation, the Company and Romeo Systems, Inc.
99.1  Press Release of the Company, dated as of August 1, 2022.
104  The cover page of this Current Report on Form 8-K formatted as Inline XBRL
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undersigned hereunto duly authorized.
 

 ROMEO POWER, INC.
   
 By: /s/ Susan Brennan
 Name: Susan Brennan
 Title:   President and Chief Executive Officer
  
Dated: August 1, 2022  
 

 

 



 
Exhibit 2.1

 
EXECUTION VERSION

 
AGREEMENT AND PLAN OF MERGER AND REORGANIZATION

 
THIS AGREEMENT AND PLAN OF MERGER AND REORGANIZATION (this “Agreement”) is made and entered into as of July 30, 2022, by

and among NIKOLA CORPORATION, a Delaware corporation (“Nikola”), J PURCHASER CORP., a Delaware corporation (“Purchaser”), and ROMEO
POWER, INC., a Delaware corporation (“Romeo”). Nikola, Purchaser and Romeo may each be referred to herein individually as a “Party” and collectively as
the “Parties”. Certain capitalized terms used in this Agreement are defined in Exhibit A.
 

RECITALS
 

A.            It is proposed that Purchaser shall commence an exchange offer to acquire any (subject to the Minimum Condition) and all of the Romeo
Common Stock for the consideration and upon the terms and subject to the conditions set forth herein (the “Offer”).
 

B.            As soon as practicable following the consummation of the Offer, Nikola and Romeo intend to effect a merger of Purchaser into Romeo (the
“Merger”) in accordance with this Agreement and the DGCL. Upon consummation of the Merger, Purchaser will cease to exist, and Romeo will become a
wholly-owned subsidiary of Nikola.
 

C.            The Merger will be governed by Section 251(h) of the DGCL and will be effected as soon as practicable following the consummation of the
Offer upon the terms and subject to the conditions set forth herein.
 

D.            The Parties intend, by approving resolutions authorizing this Agreement, to adopt this Agreement as a “plan of reorganization” within the
meaning of Treasury Regulations Sections 1.368-2(g) and 1.368-3, and to cause the Offer and the Merger, taken together as integrated steps in a single
transaction for U.S. federal income tax purposes, to qualify as a “reorganization” under the provisions of Section 368(a) of the Code and the Treasury
Regulations promulgated thereunder.
 

E.            The Nikola Board of Directors (i) has determined that the Contemplated Transactions are fair to, and in the best interest of, Nikola and the
Nikola stockholders, and (ii) has deemed advisable and approved this Agreement, the Offer, the Merger, the issuance of shares of Nikola Common Stock to the
stockholders of Romeo pursuant to the terms of this Agreement and the other actions contemplated by this Agreement.
 

F.             The Purchaser Board of Directors (i) has determined that the Contemplated Transactions are fair to, and in the best interests of Purchaser and
its sole stockholder, (ii) has deemed advisable and approved this Agreement, the Offer, Merger, and the other actions contemplated by this Agreement, and
(iii) has resolved to recommend that the sole stockholder of Purchaser votes to adopt this Agreement and thereby approves the Offer, the Merger, and the other
actions contemplated by this Agreement.
 

G.            The Romeo Board of Directors unanimously (i) has determined that the Contemplated Transactions are advisable and fair to, and in the best
interests of, Romeo and its stockholders, (ii) has deemed advisable and approved this Agreement, the Offer, the Merger and the other actions contemplated by
this Agreement, and (iii) subject to Section 5.4 and Section 6.1, has determined to recommend that the stockholders of Romeo accept the Offer and exchange
their shares of Romeo Common Stock for Nikola Common Stock pursuant to the Offer.
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H.             In order to induce Nikola to enter into this Agreement and to cause the Contemplated Transactions to be consummated, the officers, directors

and stockholders of Romeo listed on Schedule A hereto are executing concurrently with the execution and delivery of this Agreement tender and support
agreements in favor of Nikola in the form substantially attached hereto as Exhibit B (the “Romeo Stockholder Support Agreements”).
 

I.               Romeo and Nikola intend to execute, concurrently with the execution and delivery of this Agreement, an amendment to that certain Supply
Agreement, dated August 28, 2020, by and between Nikola and an Affiliate of Romeo (the “Supply Amendment”).
 

J.               Romeo and Nikola intend to execute, concurrently with the execution and delivery of this Agreement, one or more documents evidencing a
secured loan from Nikola to Romeo (such documents being collectively referred to as the “Secured Debt Agreements” and the transactions contemplated
thereby, including the incurrence of the loan and the pledge of assets contemplated thereby, being referred to as the “Secured Loan”).
 

AGREEMENT
 

The Parties, intending to be legally bound, agree as follows:
 

Section 1. DESCRIPTION OF OFFER
 

1.1            The Offer.
 

(a)            Terms and Conditions of the Offer. Subject to the terms and conditions of this Agreement (including those set forth on Schedule B)
and provided that this Agreement shall not have been validly terminated pursuant to Section 8, as promptly as practicable after the date hereof, Purchaser shall
(and Nikola shall cause Purchaser to) commence (within the meaning of Rule 14d-2 promulgated under the Exchange Act) the Offer. In the Offer, each share of
Romeo Common Stock accepted by Purchaser in accordance with the terms and subject to the conditions of the Offer shall be exchanged for a number of
validly issued, fully paid and non-assessable shares of Nikola Common Stock equal to the Exchange Ratio (the “Offer Consideration”), subject to the other
provisions of this Section 1. The Offer shall be made by means of an offer to purchase (the “Offer to Purchase”) that is disseminated to holders of Romeo
Common Stock pursuant to the Exchange Act and contains, to the extent required by the Exchange Act, the terms and conditions set forth in this Agreement
(including Schedule B). Each of Nikola and Purchaser shall use its reasonable best efforts to consummate the Offer, subject to the terms and conditions hereof
(including Schedule B); provided, that for clarity, such reasonable best efforts shall not include making any amendments or modifications to the Offer,
including to the Exchange Ratio or Offer Consideration. The obligation of Purchaser to accept for exchange (and the obligation of Nikola to cause Purchaser to
accept for exchange) shares of Romeo Common Stock validly tendered (and not validly withdrawn) pursuant to the Offer shall be subject only to:
 

(i)            the condition that, prior to the expiration of the Offer, there have been validly tendered and not validly withdrawn in
accordance with the terms of the Offer a number of shares of Romeo Common Stock that, upon the consummation of the Offer, together with the shares of
Romeo Common Stock then owned by Nikola and Purchaser (if any) (excluding shares of Romeo Common Stock tendered pursuant to guaranteed delivery
procedures that have not yet been “received,” as such term is defined in Section 251(h) of the DGCL, by the depositary for the Offer pursuant to such
procedures), would represent at least a majority of the aggregate voting power of the shares of Romeo Common Stock outstanding immediately after the
consummation of the Offer (the “Minimum Condition”); and
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(ii)            the other conditions set forth in Schedule B.

 
(b)            Purchaser expressly reserves the right to waive or modify any of the conditions to the Offer and to make any change in the terms of,

or conditions to, the Offer; provided, however, that notwithstanding anything to the contrary set forth herein, without the prior written consent of Romeo in its
sole discretion, Purchaser may not (and Nikola shall not permit Purchaser to) (i) waive the Minimum Condition, or any of the conditions set forth in clauses B,
C, D or E(6) of Schedule B or (ii) make any change in the terms of or conditions to the Offer that (A) changes the form of consideration to be paid in the Offer,
(B) reduces the Offer Consideration to be paid in the Offer (by proposing to change the Exchange Ratio or otherwise) or decreases the number of shares of
Romeo Common Stock sought in the Offer (other than in each case an adjustment made pursuant to Section 1.1(d)), (C) extends the Offer, other than in a
manner required or permitted by Section 1.1(e), (D) imposes conditions to the Offer, other than those set forth in Schedule B, (E) amends, modifies or waives
the Minimum Condition or (F) amends or modifies any term of or condition to the Offer (including the conditions in Schedule B) in any manner that is
materially adverse to the holders of Romeo Common Stock.
 

(c)            Fractional Shares. No fractional shares of Nikola Common Stock shall be issued in connection with the Offer, and no certificates or
scrip for any such fractional shares shall be issued. Each holder of Romeo Common Stock will receive a number of shares of Nikola Common Stock equal to
the total number of shares of Romeo Common Stock held by such holder multiplied by the Exchange Ratio, rounded down to the nearest whole number of
shares of Nikola Common Stock.
 

(d)            Adjustments to Offer Consideration. If, between the date of this Agreement and the Acceptance Time, the outstanding shares of
Romeo Common Stock or Nikola Common Stock shall have been changed into, or exchanged for, a different number of shares or a different class, by reason of
any stock dividend, subdivision, reclassification, recapitalization, split, combination or exchange of shares, the Offer Consideration shall be correspondingly
adjusted to provide holders of shares of Romeo Common Stock, or securities convertible into or exchangeable into or exercisable for such Romeo Common
Stock, the same economic effect as contemplated by this Agreement prior to such event provided, however, that this sentence shall not be construed to permit
Nikola or Romeo to take any action with respect to its securities that is prohibited by the terms of this Agreement.
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(e)            Expiration and Extension of the Offer.

 
(i)             Unless the Offer is extended pursuant to and in accordance with this Section 1.1(e), the Offer shall expire at midnight,

Eastern Time, on the date that is twenty (20) Business Days (for this purpose calculated in accordance with Section 14d-1(g)(3) and Rule 14e-1(a) promulgated
under the Exchange Act) after the date the Offer is first commenced (within the meaning of Rule 14d-2 promulgated under the Exchange Act). In the event that
the Offer is extended pursuant to and in accordance with this Agreement, then the Offer shall expire on the date and at the time to which the Offer has been so
extended (the initial expiration date, or such subsequent time and date to which the expiration of the Offer is extended pursuant to and in accordance with this
Agreement, the “Expiration Date”).
 

(ii)            Notwithstanding the provisions of Section 1.1(e)(i) or anything to the contrary set forth in this Agreement (unless Nikola
receives the prior written consent of Romeo (which may be granted or withheld in Romeo’s sole discretion)):
 

(1)            Purchaser shall (and Nikola shall cause Purchaser to) extend the Offer for any period required by any Legal
Requirement, or any rule, regulation, interpretation or position of the SEC or its staff or of the NYSE or NASDAQ, as applicable, in any such case, which is
applicable to the Offer, or to the extent necessary to resolve any comments of the SEC or its staff applicable to the Offer or the Offer Documents or the Form S-
4;
 

(2)            in the event that any of the conditions to the Offer (other than the Minimum Condition, the condition set forth in
clause E(3) of Schedule B, and other than any such conditions that by their nature are to be satisfied at the expiration of the Offer (provided such conditions
would be capable of being satisfied or validly waived were the expiration of the Offer to occur at such time)) have not been satisfied or waived as of any then-
scheduled expiration of the Offer, Purchaser shall (and Nikola shall cause Purchaser to) extend the Offer for successive extension periods of up to ten
(10) Business Days each (or for such longer period as may be agreed by Nikola and Romeo); and
 

(3)            if as of any then-scheduled expiration of the Offer each condition to the Offer (other than the Minimum Condition,
and other than any such conditions that by their nature are to be satisfied at the expiration of the Offer (provided such conditions would be capable of being
satisfied or validly waived were the expiration of the Offer to occur at such time)) has been satisfied or waived and the Minimum Condition has not been
satisfied, Purchaser shall, and Nikola shall cause Purchaser to, extend the Offer for successive extension periods of up to ten (10) Business Days each (with the
length of each such period being determined in good faith by Nikola) (or for such longer period as may be agreed by Nikola and Romeo in writing); provided,
that in no event shall Purchaser or Nikola be required to (and Nikola shall not be required to cause Purchaser to) extend the expiration of the Offer pursuant to
this clause (3) for more than thirty (30) Business Days in the aggregate;
 
provided, that, notwithstanding anything to the contrary in this Agreement, (1) any such extension shall not be deemed to impair, limit, or otherwise restrict in
any manner the right of Nikola or Romeo to terminate this Agreement pursuant to the terms of Section 8.1 and (2) Purchaser shall not be required (and Nikola
shall not be required to cause Purchaser) to extend the Offer beyond the End Date.
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(iii)           Neither Nikola nor Purchaser shall extend the Offer or provide a “subsequent offering period” within the meaning of

Rule 14d-11 promulgated under the Exchange Act in any manner other than in accordance with the provisions of this Agreement without the prior written
consent of Romeo.
 

(iv)           Neither Nikola nor Purchaser shall terminate or withdraw the Offer prior to the then-scheduled expiration of the Offer
unless this Agreement is validly terminated in accordance with Section 8, in which case Purchaser shall, and Nikola shall cause Purchaser to, irrevocably and
unconditionally terminate the Offer promptly (but in no event more than one (1) Business Day) after such termination of this Agreement.
 

(v)            Nikola shall keep Romeo reasonably informed on a reasonably current basis of the status of the Offer, including with
respect to the number of shares of Romeo Common Stock that have been validly tendered and not validly withdrawn in accordance with the terms of the Offer,
and with respect to any material developments with respect thereto and, upon Romeo’s written request (no more often than once per day during the Offer (other
than on the date of the then-scheduled expiration of the Offer)), provide Romeo as soon as practicable with the most recent report then available from the
Exchange Agent detailing the number of shares of Romeo Common Stock that have been validly tendered and not validly withdrawn in accordance with the
terms of the Offer.
 

(f)            Payment for Nikola Common Stock. On the terms of and subject to the conditions set forth in this Agreement and the Offer,
Purchaser shall (and Nikola shall cause Purchaser to) accept for payment, and pay for, all shares of Romeo Common Stock that are validly tendered and not
validly withdrawn pursuant to the Offer promptly (within the meaning of Section 14e-1(c) promulgated under the Exchange Act) after the expiration of the
Offer (as it may be extended in accordance with Section 1.1(e)(ii)) (or, at Nikola’s election, concurrently with the expiration of the Offer if all conditions to the
Offer have been satisfied or waived) (such time of acceptance, the “Acceptance Time”). Without limiting the generality of the foregoing, Nikola shall provide
or cause to be provided to Purchaser on a timely basis the funds and shares of Nikola Common Stock necessary to pay for any shares of Romeo Common Stock
that Purchaser becomes obligated to purchase pursuant to the Offer. The consideration in the Offer payable in respect of each share of Romeo Common Stock
validly tendered and not validly withdrawn pursuant to the Offer shall be paid net to the holder thereof in shares of Nikola Common Stock, without interest and
subject to reduction for any applicable withholding Taxes payable in respect thereof.
 

(g)            Schedule TO; Offer Documents; Form S-4.
 

(i)            As soon as practicable on the date the Offer is first commenced (within the meaning of Rule 14d-2 promulgated under the
Exchange Act), Nikola and Purchaser shall:
 

(1)            prepare and file with the SEC a Tender Offer Statement on Schedule TO (together with all amendments and
supplements thereto, and including all exhibits thereto, the “Schedule TO”) with respect to the Offer, which Schedule TO shall contain as an exhibit the Offer
to Purchase and forms of the letter of transmittal and summary advertisement and other customary ancillary documents, in each case, in respect of the Offer
(together with all amendments and supplements thereto, the “Offer Documents”);
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(2)            deliver a copy of the Schedule TO, including all exhibits thereto, to Romeo at its principal executive offices in

accordance with Rule 14d-3(a) promulgated under the Exchange Act;
 

(3)            give telephonic notice of the information required by Rule 14d-3 promulgated under the Exchange Act, and mail
by means of first class mail a copy of the Schedule TO, to the NYSE or NASDAQ, as applicable, in accordance with Rule 14d-3(a) promulgated under the
Exchange Act; and
 

(4)            subject to Romeo’s compliance with Section 1.2 in all material respects, cause the Offer Documents to be
disseminated to holders of Romeo Common Stock as and to the extent required by the Exchange Act.
 

(ii)            Concurrently with the filing of the Offer Documents, Nikola shall file with the SEC a registration statement on Form S-4 to
register under the Securities Act the offer and sale of Nikola Common Stock pursuant to the Offer and the Merger (together with all amendments and
supplements thereto, and including all exhibits thereto, the “Form S-4”). The Form S-4 will include a preliminary prospectus containing the information
required under Rule 14d-4(b) promulgated under the Exchange Act.
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(iii)            Each of Nikola and Purchaser shall use its reasonable best efforts to (A) have the Form S-4 declared effective under the

Securities Act as promptly as practicable after such filing, (B) ensure that each of the Schedule TO, the Offer Documents and the Form S-4 complies in all
material respects with the requirements of the applicable provisions of the Exchange Act and Securities Act and (C) keep the Form S-4, if the Form S-4 is
declared effective by the SEC, effective for so long as necessary to complete the Merger. Each of Romeo, Nikola and Purchaser shall use its reasonable best
efforts to procure its outside tax counsel or tax advisor to provide a customary tax opinion with respect to the Form S-4 to the extent required by the Securities
Act. Romeo shall furnish in writing to Nikola and Purchaser all information concerning Romeo and Romeo Subsidiaries that is required by applicable Legal
Requirement to be included in the Offer Documents and the Form S-4 so as to enable Nikola and Purchaser to comply with their obligations under this
Section 1.1(g). Romeo shall reasonably cooperate with Nikola and provide, and require its Representatives, advisors, accountants and attorneys to, determine
and provide, Nikola and its Representatives, advisors, accountants and attorneys, with all true, correct and complete information regarding Romeo that is
necessary to include in the Offer Documents and the Form S-4 or is reasonably requested from Romeo to be included in the Offer Documents and the Form S-
4. Each of Nikola, Purchaser and Romeo shall promptly correct any information provided by it or any of its Representatives for use in the Offer Documents or
the Form S-4 if and to the extent that such information shall have become false or misleading in any material respect. Nikola and Purchaser shall take all steps
necessary to cause the Offer Documents and the Form S-4, as so corrected, to be filed with the SEC and to be disseminated to the holders of Romeo Common
Stock, in each case as and to the extent required by applicable Legal Requirement, or by the SEC or its staff or the NYSE or NASDAQ, as applicable. Nikola
and Purchaser shall provide in writing to Romeo and its counsel any and all written comments or other material communications that Nikola, Purchaser or their
counsel receive from the SEC or its staff with respect to the Offer Documents and the Form S-4 promptly after such receipt, and Nikola and Purchaser shall
provide Romeo and its counsel a reasonable opportunity to participate in the formulation of any response to any such comments of the SEC or its staff. Nikola
and Purchaser shall provide Romeo and its counsel a reasonable opportunity to review and comment on the Offer Documents, the Form S-4 and any written
communications to the SEC or its staff with respect to the Offer Documents or the Form S-4, in each case, prior to the filing thereof with the SEC, and Nikola
and Purchaser shall give reasonable and good faith consideration to any reasonable comments made by Romeo and its counsel (it being understood that Romeo
and its counsel shall provide any comments thereon as soon as reasonably practicable) and shall permit Romeo and its counsel to participate in any discussions
with the SEC or its staff regarding any comments thereon. Nikola shall also take any other action required to be taken under the Securities Act, the Exchange
Act, any applicable foreign or state securities or “blue sky” laws and the rules and regulations thereunder in connection with the issuance of the Nikola
Common Stock in the Offer or the Merger, and Romeo shall furnish all information concerning Romeo and the holders of the Romeo Common Stock as may
be reasonably requested in connection with any such actions. If, at any time prior to the Effective Time, any information relating to Nikola or Romeo or any of
their respective Affiliates, directors or officers, should be discovered by Nikola or Romeo which should be set forth in an amendment or supplement to the
Form S-4, the Schedule 14D-9 or the Offer Documents so that such document would not include any misstatement of a material fact or omit to state any
material fact necessary to make the statements therein, in light of the circumstances under which they are made, not misleading, the party that discovers such
information shall promptly notify the other parties hereto and an appropriate amendment or supplement describing such information shall be prepared and,
following a reasonable opportunity for the other party (and its counsel) to review and comment on such amendment or supplement, promptly filed with the
SEC and, to the extent required by applicable law, disseminated to the stockholders of Romeo. Subject to applicable law, each party shall notify the other
promptly of the time when the Form S-4 has become effective and of the issuance of any stop order or suspension of the qualification of Nikola Common Stock
issuable in connection with the Offer or the Merger for offering or sale in any jurisdiction.
 

1.2            Romeo Actions.
 

(a)            Approval and Consent. Romeo hereby represents and warrants to Nikola and Purchaser that, pursuant to a unanimous written
consent dated as of the date of this Agreement, the Romeo Board of Directors has unanimously upon the terms and subject to the conditions set forth herein:
 

(i)            determined that this Agreement, the Offer, the Merger and the other transactions contemplated by this Agreement, including
the cancellation of Romeo Options, the conversion of the Warrants and the assumption of the Assumed Romeo RSUs, are fair to, advisable and in the best
interests of Romeo and the Romeo Stockholders;
 

(ii)            approved and adopted this Agreement and the other agreements and transactions contemplated by this Agreement,
including the Offer, the Merger, the cancellation of Romeo Options, the conversion of the Warrants and the assumption of the Assumed Romeo RSUs, pursuant
to the terms of this Agreement; and
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(iii)            resolved to make the Romeo Board Recommendation.

 
Romeo hereby approves and consents to the Offer and, unless the Romeo Board of Directors has made a Romeo Board Adverse Recommendation

Change in accordance with Section 6.1 hereof, to the inclusion of the Romeo Board Recommendation in the Offer Documents and the Form S-4.
 

(b)            Schedule 14D-9. Romeo shall (i) file with the SEC concurrently with the filing by Nikola and Purchaser of the Schedule TO, a
Solicitation/Recommendation Statement on Schedule 14D-9 pertaining to the Offer (together with all amendments and supplements thereto, and including all
exhibits thereto, the “Schedule 14D-9”) and (ii) cause the Schedule 14D-9 to be mailed to the holders of Romeo Common Stock promptly after commencement
of the Offer. Romeo shall use its reasonable best efforts to ensure that the Schedule 14D-9 complies in all material respects with the requirements of the
applicable provisions of the Exchange Act. To the extent requested by Romeo, Nikola shall cause the Schedule 14D-9 to be mailed or otherwise disseminated
to the holders of Romeo Common Stock (to the extent required by applicable Legal Requirements) together with the Offer Documents. Each of Nikola and
Purchaser shall furnish in writing to Romeo all information concerning Nikola and Purchaser that is required by applicable Legal Requirements to be included
in the Schedule 14D-9 so as to enable Romeo to comply with its obligations under this Section 1.2(b). Nikola, Purchaser and Romeo shall cooperate in good
faith to determine the information regarding Nikola and Purchaser that is necessary to include in the Schedule 14D-9 in order to satisfy applicable Legal
Requirements. Each of Romeo, Nikola and Purchaser shall promptly correct any information provided by it or its Representatives for use in the Schedule 14D-
9 if and to the extent that such information shall have become false or misleading in any material respect. Romeo shall take all steps necessary to cause the
Schedule 14D-9, as so corrected, to be filed with the SEC and disseminated to the holders of Romeo Common Stock, in each case as and to the extent required
by applicable Legal Requirements. Romeo shall provide in writing to Nikola, Purchaser and their counsel any written comments or other material
communications Romeo or its counsel receive from the SEC or its staff with respect to the Schedule 14D-9 promptly after such receipt, and shall provide
Nikola, Purchaser and their counsel a reasonable opportunity to participate in the formulation of any response to any such comments of the SEC or its staff.
Romeo shall provide Nikola, Purchaser and their counsel a reasonable opportunity to review and comment on the Schedule 14D-9 and any written
communications to the SEC or its staff with respect to the Schedule 14D-9, in each case, prior to the filing thereof with the SEC, and Romeo shall give
reasonable and good faith consideration to any reasonable comments made by Nikola, Purchaser and their counsel (it being understood that Nikola, Purchaser
and their counsel shall provide any comments thereon as soon as reasonably practicable) and shall permit Nikola, Purchaser and their counsel to participate in
any discussions with the SEC or its staff regarding any comments thereon. Unless Romeo Board of Directors has effected a Romeo Board Adverse
Recommendation Change in accordance with the terms of Section 6.1, Romeo shall include Romeo Board Recommendation in the Schedule 14D-9. The
Schedule 14D-9 shall include the fairness opinion of Romeo’s financial advisor referenced in Section 3.23.
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(c)            Nikola Information. In connection with the Offer and the Merger, Romeo shall, or shall cause its transfer agent to, promptly furnish

Nikola and Purchaser with such assistance and such information as Nikola or its agents may reasonably request in order to disseminate and otherwise
communicate the Offer and the Merger to the record and beneficial holders of Romeo Common Stock, including a list, as of the most recent practicable date, of
stockholders of Romeo, mailing labels and any available listing or computer files containing the names and addresses of all record and beneficial holders of
Romeo Common Stock, and lists of security positions of shares of Romeo Common Stock held in stock depositories (including lists of stockholders of Romeo,
mailing labels, listings or files of securities positions), and shall promptly furnish Nikola and Purchaser with such additional information and assistance
(including updated lists of the record and beneficial holders of shares of Romeo Common Stock, mailing labels and lists of security positions) as Nikola and
Purchaser or their Representatives may reasonably request in order to communicate the Offer and the Merger to the holders of Romeo Common Stock. Subject
to applicable Law, and except for such steps as are necessary to disseminate the Offer Documents and any other documents necessary to consummate the
Contemplated Transactions, Nikola and Purchaser (and their respective Representatives) shall: (i) hold in confidence the information contained in any such lists
of stockholders, mailing labels and listings or files of securities positions; (ii) use such information only in connection with the Contemplated Transactions; and
(iii) in the event that this Agreement is terminated in accordance with Section 8, as promptly as reasonably practicable, return to Romeo or destroy all copies of
such information then in their possession or control.
 

Section 2. DESCRIPTION OF MERGER
 

2.1            Structure of the Merger. Upon the terms and subject to the conditions set forth in this Agreement, at the Effective Time, Purchaser shall be
merged with and into Romeo, and the separate existence of Purchaser shall cease. Romeo will continue as the surviving corporation in the Merger (the
“Surviving Corporation”).
 

2.2            Effects of the Merger. The Merger shall have the effects set forth in this Agreement and in the applicable provisions of the DGCL. As a
result of the Merger, Romeo will become a wholly-owned subsidiary of Nikola. From and after the Effective Time, all the property, rights, powers, privileges
and franchises of Romeo and Purchaser shall be vested in the Surviving Corporation and all of the debts, obligations, liabilities, restrictions and duties of
Romeo and Purchaser shall become the debts, obligations, liabilities, restrictions and duties of the Surviving Corporation, as provided under the DGCL. The
Merger shall be governed by Section 251(h) of the DGCL.
 

2.3            Closing; Effective Time. Unless this Agreement is earlier terminated pursuant to the provisions of Section 8.1, and subject to the satisfaction
or waiver of the conditions set forth in Section 7 and Schedule B, the consummation of the Merger (the “Closing”) shall take place at the offices of Pillsbury
Winthrop Shaw Pittman LLP, 2550 Hanover Street, Palo Alto, California, or by the electronic exchange of documents, as promptly as practicable following the
Acceptance Time (but in no event later than the second (2nd) Business Day following the satisfaction or waiver of the last to be satisfied or waived of the
conditions set forth in Section 7 and Schedule B, other than those conditions that by their nature are to be satisfied at the Closing, but subject to the satisfaction
or waiver of each of such conditions), or at such other time, date and place as Nikola and Romeo may mutually agree in writing. The date on which the Closing
actually takes place is referred to as the “Closing Date.” At the Closing, the Parties shall cause the Merger to be consummated in accordance with
Section 251(h) of the DGCL by executing and filing with the Secretary of State of the State of Delaware a certificate of merger with respect to the Merger,
satisfying the applicable requirements of the DGCL and in a form reasonably acceptable to Nikola and Romeo (the “Certificate of Merger”). The Merger shall
become effective at the time of the filing of such Certificate of Merger with the Secretary of State of the State of Delaware or at such later time as may be
specified in such Certificate of Merger with the consent of Nikola and Romeo (the time as of which the Merger becomes effective being referred to as the
“Effective Time”). Subject to the terms and conditions hereof, the Parties shall take all necessary and appropriate actions to cause the Merger to become
effective as promptly as practicable after the Acceptance Time, without a meeting of the Romeo Stockholders, in accordance with Section 251(h) of the DGCL.
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2.4            Certificate of Incorporation and Bylaws; Directors and Officers. At the Effective Time:

 
(a)            the certificate of incorporation of the Surviving Corporation shall be amended and restated in its entirety to read identically to the

certificate of incorporation of Purchaser as in effect immediately prior to the Effective Time, (i) except that references to the name of Purchaser shall be
replaced with references to the name of the Surviving Corporation and (ii) until thereafter amended as provided by the DGCL and such certificate of
incorporation;
 

(b)            the bylaws of the Surviving Corporation shall be amended and restated in their entirety to read identically to the bylaws of Purchaser
as in effect immediately prior to the Effective Time, (i) except that references to the name of Purchaser shall be replaced with references to the name of the
Surviving Corporation and (ii) until thereafter amended as provided by the DGCL and such bylaws; and
 

(c)            the directors and officers of Purchaser immediately prior to the Effective Time shall be the directors and officers of the Surviving
Corporation, each to hold office in accordance with the certificate of incorporation and bylaws of the Surviving Corporation.
 

2.5            Conversion of Shares and Issuance of Warrants.
 

(a)            At the Effective Time, by virtue of the Merger and without any further action on the part of Nikola, Purchaser, Romeo or any
stockholder of Romeo:
 

(i)            any shares of Romeo Capital Stock held as treasury stock or held or owned by Romeo, Nikola, Purchaser or any Subsidiary
of Romeo immediately prior to the Effective Time shall be canceled and retired and shall cease to exist, and no consideration shall be delivered in exchange
therefor; and
 

(ii)            subject to Section 2.5(f), each share of Romeo Capital Stock outstanding immediately prior to the Effective Time
(excluding shares to be canceled pursuant to Section 2.5(a)(i)) shall be converted solely into the right to receive a number of validly issued, fully paid and non-
assessable shares of Nikola Common Stock equal to the Exchange Ratio. The shares of Nikola Common Stock issuable pursuant to this Section 2.5(a) are
herein referred to as the “Merger Consideration.”
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(b)            At the Effective Time, each Romeo Option that is outstanding and unexercised immediately prior to the Effective Time, whether

under the 2020 Plan or otherwise and whether or not vested or exercisable, shall be cancelled and extinguished without the right to receive any consideration.
From and after the date of this Agreement, no further awards will be made under the 2020 Plan, the Predecessor Plan or otherwise. Prior to the Effective Time,
the Romeo Board of Directors will adopt appropriate resolutions (which draft resolutions shall be provided to Nikola for reasonable review and approval by
Nikola prior to adoption by the Romeo Board of Directors) and will have taken all other actions necessary and appropriate (under the Stock Plans, the Romeo
Options and otherwise) to effectuate the provisions of this Section 2.5(b) and to ensure that, from and after the Effective Time, holders of Romeo Options have
no rights with respect thereto and all Romeo Options have been cancelled.
 

(c)            At the Effective Time, all Warrants that are outstanding and unexercised at the Effective Time shall be converted into and become
warrants to purchase Nikola Common Stock, and Nikola shall assume each such Warrant in accordance with its terms. All rights with respect to Romeo
Common Stock under the Warrants assumed by Nikola shall thereupon be converted into rights with respect to Nikola Common Stock. Accordingly, from and
after the Effective Time: (i) each Warrant assumed by Nikola may be exercised solely for shares of Nikola Common Stock; (ii) the number of shares of Nikola
Common Stock subject to each Warrant assumed by Nikola shall be determined by multiplying (A) the number of shares of Romeo Common Stock that were
subject to such Warrant immediately prior to the Effective Time by (B) the Exchange Ratio and rounding the resulting number down to the nearest whole
number of shares of Nikola Common Stock; (iii) the per share exercise price for the Nikola Common Stock issuable upon exercise of each Warrant assumed by
Nikola shall be determined by dividing the per share exercise price of Romeo Common Stock subject to such Warrant, as in effect immediately prior to the
Effective Time, by the Exchange Ratio and rounding the resulting exercise price to the nearest whole cent; and (iv) any restriction on any Warrant assumed by
Nikola shall continue in full force and effect, and the term and other provisions of such Warrant shall otherwise remain unchanged.
 

(d)            At the Effective Time, each Romeo RSU and Romeo PSU that is outstanding and has not been settled immediately prior to the
Effective Time, whether under the 2020 Plan, the Predecessor Plan, or otherwise and whether vested or unvested (each, an “Assumed Romeo RSU”), shall be
converted into and become an RSU or PSU, as applicable, which would settle for shares of Nikola Common Stock, and Nikola shall assume the 2020 Plan and
the Predecessor Plan and each such Romeo RSU or Romeo PSU, as applicable, in accordance with the terms (as in effect on the date of this Agreement) of the
2020 Plan and the Predecessor Plan, respectively, and the terms of the restricted stock unit award agreement or performance stock unit award agreement, as
applicable, by which such Romeo RSU or Romeo PSU is evidenced. All rights with respect to Romeo Common Stock under Romeo RSUs and Romeo PSUs
assumed by Nikola shall thereupon be converted into rights with respect to Nikola Common Stock. Accordingly, from and after the Effective Time: (i) each
Romeo RSU and Romeo PSU assumed by Nikola will only be settled in Nikola Common Stock; (ii) the number of shares of Nikola Common Stock subject to
each Romeo RSU or Romeo PSU assumed by Nikola shall be determined by multiplying (A) the number of shares of Romeo Common Stock that were subject
to such Romeo RSU or Romeo PSU, as in effect immediately prior to the Effective Time, by (B) the Exchange Ratio and rounding the resulting number down
to the nearest whole number of shares of Nikola Common Stock; and (iii) any restriction on the shares of Romeo Common Stock issuable upon settlement of
the Romeo RSU or Romeo PSU, as applicable, shall continue in full force and effect, and the term, vesting schedule, settlement and other provisions of such
Romeo RSU or Romeo PSU shall otherwise remain unchanged; provided, however, that: (A) all performance-based vesting conditions shall be deemed satisfied
at the greater of the “earned” or “target” performance levels, (B) to the extent provided under the terms of a Romeo RSU or Romeo PSU, as applicable, such
Romeo RSU or Romeo PSU assumed by Nikola in accordance with this Section 2.5(d) shall, in accordance with its terms, be subject to further adjustment as
appropriate to reflect any stock split, division or subdivision of shares, stock dividend, reverse stock split, consolidation of shares, reclassification,
recapitalization or other similar transaction with respect to Nikola Common Stock subsequent to the Effective Time; and (C) the Nikola Board of Directors or a
committee thereof shall succeed to the authority and responsibility of the Romeo Board of Directors or any committee thereof with respect to each Assumed
Romeo RSU.
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(e)            If any shares of Romeo Common Stock outstanding immediately prior to the Effective Time are unvested or are subject to a

repurchase option or the risk of forfeiture under any applicable restricted stock purchase agreement or other agreement with Romeo, then the shares of Nikola
Common Stock issued in exchange for such shares of Romeo Common Stock will to the same extent be unvested and subject to the same repurchase option or
risk of forfeiture, and the certificates representing such shares of Nikola Common Stock shall accordingly be marked with appropriate legends. Romeo shall
take all actions that may be necessary to ensure that, from and after the Effective Time, Nikola is entitled to exercise any such repurchase option or other right
set forth in any such restricted stock purchase agreement or other agreement.
 

(f)            No fractional shares of Nikola Common Stock shall be issued in connection with the Merger, and no certificates or scrip for any such
fractional shares shall be issued. Each holder of Romeo Common Stock will receive a number of shares of Nikola Common Stock equal to total the number of
shares of Romeo Common Stock held by such holder multiplied by the Exchange Ratio, rounded down to the nearest whole number of shares of Nikola
Common Stock.
 

(g)            Each share of common stock, $0.00001 par value per share, of Purchaser issued and outstanding immediately prior to the Effective
Time shall be converted into and exchanged for one validly issued, fully paid and nonassessable share of common stock, $0.001 par value per share, of the
Surviving Corporation. Each stock certificate of Purchaser evidencing ownership of any such shares shall, as of the Effective Time, evidence ownership of such
shares of Common Stock of the Surviving Corporation.
 

(h)            If, between the date of this Agreement and the Effective Time, the outstanding shares of Romeo Capital Stock or Nikola Common
Stock shall have been changed into, or exchanged for, a different number of shares or a different class, by reason of any stock dividend, subdivision,
reclassification, recapitalization, split, combination or exchange of shares, the Exchange Ratio shall be correspondingly adjusted to provide holders of shares of
Romeo Capital Stock, or securities convertible into or exchangeable into or exercisable for such Romeo Capital Stock, the same economic effect as
contemplated by this Agreement prior to such event provided, however, that this sentence shall not be construed to permit Nikola or Romeo to take any action
with respect to its securities that is prohibited by the terms of this Agreement.
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2.6            Closing of Romeo’s Transfer Books. At the Effective Time: (a) all shares of Romeo Capital Stock outstanding immediately prior to the

Effective Time shall be treated in accordance with Section 2.5(a), and all holders of certificates representing shares of Romeo Capital Stock (a “Romeo Stock
Certificate”) or book-entry evidence of shares of Romeo Capital Stock (“Book-Entry Shares”) that were outstanding immediately prior to the Effective Time
shall cease to have any rights as stockholders of Romeo; and (b) the stock transfer books of Romeo shall be closed with respect to all shares of Romeo Capital
Stock outstanding immediately prior to the Effective Time. No further transfer of any such shares of Romeo Capital Stock shall be made on such stock transfer
books after the Effective Time. If, after the Effective Time, a valid Romeo Stock Certificate or Book-Entry Shares is presented to the Exchange Agent or to the
Surviving Corporation, such Romeo Stock Certificate or Book-Entry Shares shall be canceled and shall be exchanged as provided in Sections 2.5 or 2.7.
 

2.7            Surrender of Certificates.
 

(a)            Exchange Agent; Exchange Fund. On or prior to the Closing Date, Nikola and Romeo shall select Continental Stock Transfer and
Trust or such other reputable bank, transfer agent or trust company that is mutually agreed to act as depositary and exchange agent in the Offer and Merger (the
“Exchange Agent”). At or prior to the Acceptance Time, Nikola shall deposit with the Exchange Agent: the aggregate number of book-entry shares
representing the Offer Consideration and Merger Consideration issuable to Romeo stockholders pursuant to Section 1.1(f) and Section 2.5(a). The book-entry
shares of Nikola Common Stock so deposited with the Exchange Agent, together with any dividends or distributions received by the Exchange Agent with
respect to such shares, are referred to collectively as the “Exchange Fund.”
 

(b)            Payment Procedures. At or before the Effective Time, Romeo will deliver to Nikola a true, complete and accurate listing of all
record holders of Romeo Capital Stock, Romeo RSUs, Romeo PSUs, Legacy Warrants and Private Placement Warrants at the Effective Time, including the
contact information for each such record holder, the number and class of shares of Romeo Capital Stock held by such record holder, and the number of shares
of Nikola Common Stock such holder is entitled to receive pursuant to Section 2.5.
 

(i)            Warrants. The holders of Warrants shall execute a letter of transmittal to be sent to each such holder by the Exchange Agent
in connection with the assumption of such Warrants.
 

(ii)            Romeo Stock Certificates. As promptly as reasonably practicable following the Effective Time, the Parties shall cause the
Exchange Agent to send to each holder of record of a Romeo Stock Certificate that immediately prior to the Effective Time represented outstanding shares of
Romeo Capital Stock (A) a letter of transmittal, which shall specify that delivery shall be effected, and risk of loss and title to the Romeo Stock Certificates
shall pass, only upon proper delivery of the Romeo Stock Certificates (or affidavits of loss and posting of a bond, in lieu thereof), to the Exchange Agent and
which shall be in the form and have such other provisions as Nikola and Romeo may reasonably specify and (B) instructions for use in effecting the surrender
of the Romeo Stock Certificate in exchange for the Merger Consideration into which the number of shares of Romeo Common Stock previously represented by
such Romeo Stock Certificate shall have been converted pursuant to this Agreement (which instructions shall be in the form and have such other provisions as
Nikola may reasonably specify, including instructions for providing the Exchange Agent required Tax documentation, including, as applicable, a properly
executed IRS Form W-9 or appropriate version of IRS Form W-8).
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(iii)            Book-Entry Shares. As promptly as reasonably practicable following the Effective Time, the Parties shall cause the

Exchange Agent to send to each holder of record of Book-Entry Shares not held through The Depository Trust Company (and to deliver to The Depository
Trust Company, in the case of holders of Book-Entry Shares held through The Depository Trust Company) that immediately prior to the Effective Time
represented outstanding shares of Romeo Capital Stock (A) a letter of transmittal, which shall be in the form and have such other provisions as Nikola and
Romeo may reasonably specify, and (B) instructions for returning such letter of transmittal in exchange for the right to receive the Merger Consideration into
which the number of shares of Romeo Capital Stock previously represented by such Book-Entry Shares shall have been converted pursuant to this Agreement
(which instructions shall be in the form and have such other provisions as Nikola and Romeo may reasonably specify, including instructions for providing the
Exchange Agent required Tax documentation, including, as applicable, a properly executed IRS Form W-9 or appropriate version of IRS Form W-8).
Notwithstanding anything to the contrary contained in this Agreement, no holder of Book-Entry Shares shall be required to deliver a Romeo Stock Certificate,
or, in the case of holders of Book-Entry Shares held through The Depository Trust Company, an executed letter of transmittal, to the Exchange Agent to receive
the Merger Consideration that such holder is entitled to receive pursuant to Section 2.5.
 

(c)            Timing of Exchange. Upon surrender of a Romeo Stock Certificate (or affidavit of loss and evidence of a bond in lieu thereof) or
Book-Entry Shares for cancellation to the Exchange Agent, together with, in the case of Romeo Stock Certificates and Book-Entry Shares not held through The
Depository Trust Company, a letter of transmittal and Tax documentation duly completed and validly executed in accordance with the instructions thereto, or,
in the case of Book-Entry Shares held through The Depository Trust Company, receipt of an “agent’s message” by the Exchange Agent, and such other
documents as may be required pursuant to such instructions (the “Exchange Agent Documentation”), the holder of such Romeo Stock Certificate or Book-
Entry Shares shall be entitled to receive in exchange therefor the Merger Consideration for each share of Romeo Capital Stock formerly represented by such
Romeo Stock Certificate or Book-Entry Shares upon the later to occur of (i) the Effective Time or (ii) the Exchange Agent’s receipt of the Exchange Agent
Documentation the Romeo Stock Certificate (or affidavit of loss in lieu thereof) or Book-Entry Shares so surrendered shall be forthwith cancelled. The
Exchange Agent shall accept such Romeo Stock Certificates (or affidavits of loss in lieu thereof) Book-Entry Shares upon compliance with such reasonable
terms and conditions as the Exchange Agent may impose to effect an orderly exchange thereof in accordance with normal exchange practices. No interest shall
be paid or accrued for the benefit of holders of the Romeo Stock Certificates or Book-Entry Shares on the Merger Consideration payable upon the surrender of
the Romeo Stock Certificates or Book-Entry Shares.
 

(d)            Termination of Exchange Fund. Any portion of the Exchange Fund which remains undistributed to the holders of the Romeo Stock
Certificates or Book-Entry Shares for six (6) months after the Effective Time shall be delivered to the Surviving Corporation, upon demand, and any such
holders prior to the Merger who have not theretofore complied with this Section 2.7 shall thereafter look only to the Surviving Corporation as a general creditor
thereof for payment of their claims for Merger Consideration (without any interest thereon) in respect thereof, subject to abandoned property, escheat or similar
law.
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(e)            Lost Certificates. If any Romeo Stock Certificate shall have been lost, stolen or destroyed, Nikola may, in its reasonable discretion

and as a condition precedent to the delivery of any shares of Nikola Common Stock, require the owner of such lost, stolen or destroyed Romeo Stock
Certificate to provide an applicable affidavit with respect to such Romeo Stock Certificate and post a bond indemnifying Nikola against any claim suffered by
Nikola related to the lost, stolen or destroyed Romeo Stock Certificate or any Nikola Common Stock issued in exchange therefor as Nikola may reasonably
request, in exchange for the Merger Consideration and any dividends and distributions on the Romeo Stock Certificate deliverable in respect thereof pursuant
to this Agreement.
 

(f)            Dividends or Distributions. No dividends or other distributions declared or made with respect to Nikola Common Stock with a
record date after the Effective Time shall be paid to the holder of any unsurrendered Romeo Stock Certificate with respect to the shares of Nikola Common
Stock that such holder has the right to receive in the Merger until such holder surrenders such Romeo Stock Certificate or an affidavit of loss or destruction in
lieu thereof in accordance with this Section 2.7 (at which time such holder shall be entitled, subject to the effect of applicable abandoned property, escheat or
similar laws, to receive all such dividends and distributions, without interest).
 

(g)            No Liability. None of Nikola, Purchaser, Romeo, the Surviving Corporation or the Exchange Agent shall be liable to any Person in
respect of any cash or Nikola Common Stock (or dividends or distributions with respect thereto) held in the Exchange Fund delivered to a public official
pursuant to any applicable abandoned property, escheat or similar law. If any Romeo Stock Certificate or Book-Entry Shares shall not have been surrendered
immediately prior to the date on which any cash or Nikola Common Stock (or dividends or distributions with respect thereto) in respect of such Romeo Stock
Certificate or Book-Entry Shares would otherwise escheat to or become the property of any Governmental Authority, any such cash or Nikola Common Stock
(or dividends or distributions with respect thereto) in respect of such Romeo Stock Certificate or book-entry evidence shall, to the extent permitted by
applicable law, become the property of the Surviving Corporation, free and clear of all claims or interest of any Person previously entitled thereto.
 

(h)            Withholding. Notwithstanding any provision hereof to the contrary, each of Nikola, Purchaser, the Surviving Corporation, and the
Exchange Agent, as applicable, shall be entitled to deduct and withhold from any consideration otherwise payable pursuant to this Agreement such amounts as
it is required to deduct and withhold with respect to the making of such payment under applicable Legal Requirements; provided, however, that, except (i) as a
result of the failure of Romeo to provide the statement and notice as required pursuant to clause E(5) of Schedule B of this Agreement, or (ii) as a result of the
failure of any Stockholder to provide applicable Tax documentation to the Exchange Agent, before making any such deduction or withholding, to the extent
reasonably practicable, Nikola shall provide Romeo notice of any applicable payor’s intention to make such deduction or withholding and provide Romeo with
a reasonable opportunity to obtain reduction of or relief from such deduction or withholding. Nikola shall commercially reasonably cooperate with Romeo to
obtain such reduction of or relief from such deduction or withholding. To the extent that amounts are so deducted and withheld or paid over to or deposited
with the relevant Governmental Authority, such amounts shall be treated for all purposes of this Agreement as having been paid to the Person in respect of
which such deduction and withholding was made.
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2.8            Further Action. If, at any time after the Effective Time, any further action is determined by the Surviving Corporation to be necessary or

desirable to carry out the purposes of this Agreement or to vest the Surviving Corporation with full right, title and possession of and to all rights and property of
Romeo, then the officers and directors of the Surviving Corporation shall be fully authorized, and shall use their commercially reasonable efforts (in the name
of Romeo, in the name of Purchaser and otherwise) to take such action.
 

Section 3. REPRESENTATIONS AND WARRANTIES OF Romeo
 

Except as disclosed (i) in the written disclosure schedule delivered by Romeo to Nikola (the “Romeo Disclosure Schedule”) (subject to
Section 9.12(c)) or (ii) in the Romeo SEC Documents filed or furnished by Romeo on or after December 31, 2020, and at least five Business Days prior to the
date of this Agreement (including all exhibits and schedules thereto and documents incorporated by reference therein and excluding any disclosures set forth
under the headings “Risk Factors”, “Forward-Looking Statements”, “Market Risk” or any similar sections, and any other disclosures included therein to the
extent predictive, cautionary or forward-looking in nature); provided, that, nothing in the Romeo SEC Documents shall be deemed to be disclosures against
Section 2.3(a), Romeo hereby represents and warrants to Nikola as follows:
 

3.1            Subsidiaries; Due Organization; Etc.
 

(a)            Each of Romeo and the Romeo Subsidiaries is duly organized, validly existing and in good standing under the laws of the
jurisdiction of its organization and has all necessary power and authority: (i) to conduct its business in the manner in which its business is being conducted on
the date of this Agreement; (ii) to own and use its assets in the manner in which its assets are owned and used as of the date of this Agreement; and (iii) to
perform its obligations under all Contracts by which it is bound, except where the failure to be in good standing would not reasonably be expected to be
material to Romeo and its Subsidiaries, taken as a whole.
 

(b)            Romeo has no Subsidiaries, except for the Entities identified in Exhibit 21.1 of the Most Recent Romeo 10-K (other than the
Subsidiaries that, in the aggregate, would not constitute a “significant subsidiary” (as defined in Rule 1.02(w) of Regulation S-X)); and neither Romeo nor any
of the other Entities identified in Exhibit 21.1 of the Most Recent Romeo 10-K owns any capital stock of, or any equity interest of any nature in, any other
Entity, other than the Entities identified in Exhibit 21.1 of the Most Recent Romeo 10-K.
 

(c)            Except as set forth in Section 3.1(c) of the Romeo Disclosure Schedule, each of the Romeo Subsidiaries is wholly-owned and
wholly-managed by Romeo or employees of Romeo. Each of Romeo and the Romeo Subsidiaries is qualified to do business as a foreign entity, and is in good
standing, under the laws of all jurisdictions where the nature of its business requires such qualification other than in jurisdictions where the failure to be so
qualified individually or in the aggregate would not be reasonably expected to have a Romeo Material Adverse Effect.
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(d)            Section 3.1(d) of the Romeo Disclosure Schedule sets forth, as of the date of this Agreement, each (i) Subsidiary of Romeo and

(ii) other Person in whom Romeo, directly or indirectly, owns any shares of capital stock or other equity or voting securities or other equity interests, or any
securities or obligations convertible into or exchangeable or exercisable for such shares, securities or interests, in each case other than investments in
marketable securities and cash equivalents. Romeo owns, beneficially and of record, directly or indirectly, all of the issued and outstanding company,
partnership, corporate or similar (as applicable) ownership, voting or similar interests in each of its Subsidiaries, free and clear of all Encumbrances, and all
company, partnership, corporate or similar (as applicable) ownership, voting or similar interests of each of the Subsidiaries are duly authorized and validly
issued and are fully paid, nonassessable and free of preemptive rights. Except for the direct or indirect Subsidiaries of Romeo and investments in marketable
securities and cash equivalents, or as would not be material to Romeo and its Subsidiaries, taken as a whole, none of Romeo nor any of its Subsidiaries (i) owns
directly or indirectly any shares of capital stock or other equity or voting securities or other equity interests, or any securities or obligations convertible into or
exchangeable or exercisable for such shares, securities or interests, in any Person or (ii) has any obligation or has made any commitment to acquire any shares
of capital stock or other equity or voting securities or other equity interests in any Person or to provide funds to or make any investment (in the form of a loan,
capital contribution or otherwise) in any Person.
 

3.2            Certificate of Incorporation; Bylaws. Neither Romeo nor, except as would not reasonably be expected to be material to any Romeo
Subsidiary, any Romeo Subsidiary has taken any action in breach or violation in any respect of any of the provisions of its certificate of incorporation, bylaws
and other charter and organizational documents nor is in breach or violation in any respect of any of the provisions of its certificate of incorporation, bylaws
and other charter and organizational documents.
 

3.3            Capitalization, Etc.
 

(a)            As of July 28, 2022 (the “Romeo Listing Date”), the authorized capital stock of Romeo consists of (i) 260,000,000 shares of Romeo
Common Stock, par value $0.0001 per share, of which 185,834,709 shares have been issued and are outstanding as of the Romeo Listing Date, and
(ii) 10,000,000 shares of preferred stock, par value $0.0001 per share (the “Romeo Preferred Stock”), of which (A) 0 shares have been issued and are
outstanding. Romeo does not hold any shares of its capital stock in its treasury. All of the outstanding shares of Romeo Common Stock and Romeo Preferred
Stock have been duly authorized and validly issued, and are fully paid and nonassessable. As of the Romeo Listing Date, there are outstanding (i) Private
Placement Warrants to purchase an aggregate of 3,178,202 shares of Romeo Common Stock at an exercise price of $11.50 per share and (ii) Legacy Warrants to
purchase an aggregate of 2,111,543 shares of Romeo Common Stock at a weighted average exercise price of $4.71 per share. There are no shares of Romeo
Common Stock that are unvested or are subject to repurchase option, risk of forfeiture or other condition on title or ownership under any applicable Stock Plan,
restricted stock purchase agreement or other Contract with Romeo. From the close of business on the Romeo Listing Date until the date of this Agreement, no
shares of Romeo Common Stock or Romeo Preferred Stock have been issued, except for shares of Romeo Common Stock issued pursuant to the exercise of
Romeo Options or the vesting of Romeo RSUs or Romeo PSUs, in each case, outstanding on the Romeo Listing Date and in accordance with their terms.
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(b)            Except as set forth in Romeo’s or any Romeo Subsidiary’s Organizational Documents and Section 3.3(b) of the Romeo Disclosure

Schedule, (i) none of the outstanding shares of Romeo Common Stock or Romeo Preferred Stock is entitled or subject to any preemptive right, right of
participation, right of maintenance or any similar right, (ii) none of the outstanding shares of Romeo Common Stock or Romeo Preferred Stock is subject to
any right of first refusal in favor of Romeo, (iii) there are no outstanding bonds, debentures, notes or other indebtedness of Romeo having a right to vote on any
matters on which the Romeo stockholders have a right to vote, and (iv) there is no Romeo Contract relating to the voting or registration of, or restricting any
Person from purchasing, selling, pledging or otherwise disposing of (or granting any option or similar right with respect to), any shares of Romeo Common
Stock or Romeo Preferred Stock. Except as set forth in Section 3.3(b) of the Romeo Disclosure Schedule, Romeo is not under any obligation, nor is it bound by
any Contract pursuant to which it may become obligated, to repurchase, redeem or otherwise acquire any outstanding shares of Romeo Common Stock, Romeo
Preferred Stock, Private Placement Warrants, Legacy Warrants or other securities. Except as set forth in Romeo’s Organizational Documents, Section 3.3(b) of
the Romeo Disclosure Schedule accurately and completely lists all repurchase rights held by Romeo, and specifies (i) each such holder of Romeo Common
Stock (including shares issued pursuant to the exercise of stock options), Romeo Preferred Stock or Warrant, (ii) the original date of purchase of such Romeo
Common Stock, Romeo Preferred Stock or Warrant, (iii) the number of shares of Romeo Common Stock, Romeo Preferred Stock or Warrant and (iv) the
purchase price paid by such holder, and (v) any vesting schedule under which such repurchase rights lapse.
 

(c)            Except for the Romeo 2020 Long-Term Incentive Plan (the “2020 Plan”), and the Romeo 2016 Stock Plan (the “Predecessor Plan”)
(collectively, the 2020 Plan and the Predecessor Plan, the “Stock Plans”), and except as set forth in Section 3.3(c) of the Romeo Disclosure Schedule, neither
Romeo nor any Romeo Subsidiary sponsors, maintains or participates in any stock option plan or any other plan, program, agreement or arrangement providing
for any equity-based compensation for any Person. Romeo has reserved 15,000,000 shares of Romeo Common Stock plus 11,290,900 shares of Romeo
Common Stock previously reserved for issuance under the Predecessor Plan for issuance under the 2020 Plan. As of the Romeo Listing Date, of such reserved
shares of Romeo Common Stock, (i) 2,942,187 shares are subject to outstanding options, (ii) 4,807,361 are issuable upon settlement of outstanding restricted
stock units (“RSUs”), (iii) 3,593,073 shares are issuable upon settlement of outstanding performance-related stock units (“PSUs”) (assuming satisfaction of any
performance vesting conditions at target performance), and (iv) 7,846,814 shares remain available for future award grants pursuant to the 2020 Plan.
Section 3.3(c) of the Romeo Disclosure Schedule sets forth the following information (A) with respect to each Romeo Option outstanding as of the Romeo
Listing Date: (1) the name of the holder; (2) the number of shares of Romeo Common Stock subject to such Romeo Option as of the Romeo Listing Date;
(3) the exercise price of such Romeo Option; and (4) the date on which such Romeo Option was granted; and (B) with respect to each Romeo RSU and Romeo
PSU outstanding as of the Romeo Listing Date: (1) the name of the holder; (2) the number of shares of Romeo Common Stock issuable upon settlement of the
Romeo RSU or Romeo PSU, as applicable, as of the Romeo Listing Date; (3) the date on which such Romeo RSU or Romeo PSU was granted; (4) the vesting
schedule applicable to such Romeo RSU or Romeo PSU, as applicable, including the extent vested to date and whether by its terms the vesting of such Romeo
RSU or Romeo PSU would be accelerated by the Contemplated Transactions; (5) the date on which such Romeo RSU or Romeo PSU expires; (6) whether such
Romeo RSU or Romeo PSU was granted under the 2020 Plan or the Predecessor Plan; and (7) whether such Romeo RSU or Romeo PSU is held by a current or
former employee, contractor, or director of Romeo or a Romeo Subsidiary. Romeo has made available to Nikola an accurate and complete copy of each of the
2020 Plan and the Predecessor Plan and, with respect to each, forms of all stock option agreements, RSU agreements and PSU agreements, and any other
award agreements approved for use thereunder. Except as set forth on Section 3.3(c) of the Romeo Disclosure Schedule, no vesting of Romeo Options, Romeo
RSUs or Romeo PSUs will accelerate in connection with the execution of this Agreement or the closing of the Contemplated Transactions.
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(d)            Except for the outstanding Romeo Options, Romeo RSUs and Romeo PSUs identified on Section 3.3(c) and for the Private

Placement Warrants and Legacy Warrants identified on Section 3.3(a) of the Romeo Disclosure Schedule, there is no: (i) outstanding subscription, option, call,
warrant or right (whether or not currently exercisable) to acquire any shares of the capital stock or other securities of Romeo or any of its Subsidiaries;
(ii) outstanding security, instrument or obligation that is or may become convertible into or exchangeable for any shares of the capital stock or other securities
of Romeo or any of its Subsidiaries; (iii) stockholder rights plan (or similar plan commonly referred to as a “poison pill”) or Contract under which Romeo or
any of its Subsidiaries is or may become obligated to sell or otherwise issue any shares of its capital stock or any other securities; or (iv) condition or
circumstance that may give rise to or provide a basis for the assertion of a claim by any Person to the effect that such Person is entitled to acquire or receive any
shares of capital stock or other securities of Romeo or any of its Subsidiaries. There are no outstanding or authorized stock appreciation rights, phantom stock,
profit participation or other similar rights with respect to Romeo or any of its Subsidiaries.
 

(e)            All outstanding shares of Romeo Common Stock and Romeo Preferred Stock, as well as all Romeo Options, Romeo RSUs, Romeo
PSUs, Private Placement Warrants. Legacy Warrants and all other securities of Romeo, have been issued and granted in material compliance with (i) all
applicable securities laws and other applicable Legal Requirements and (ii) all requirements set forth in applicable Contracts. Romeo has delivered to Nikola
accurate and complete copies of all Romeo RSUs, Romeo PSUs, Private Placement Warrants and Legacy Warrants.
 

3.4            SEC Filings; Financial Statements.
 

(a)            Romeo and each Romeo Subsidiary has filed all reports required to be filed by it with the SEC since January 1, 2019, and Romeo
and each Romeo Subsidiary has made available to Nikola (including through the SEC’s EDGAR database) true, correct and complete copies of all such reports
(collectively, the “Romeo SEC Documents”). As of their respective dates, each of the Romeo SEC Documents complied in all material respects with the
applicable requirements of the Exchange Act, and none of the Romeo SEC Documents, as of their respective dates (or if amended or superseded by a filing or
amendment prior to the date of this Agreement, then at the date of such filing or amendment), contained any untrue statement of a material fact or omitted to
state a material fact required to be stated therein or necessary in order to make the statements made therein, in light of the circumstances under which they were
made, not misleading. The certifications and statements required by (A) Rule 13a-14 under the Exchange Act and (B) 18 U.S.C. §1350 (Section 906 of the
Sarbanes-Oxley Act) relating to the Romeo SEC Documents (collectively, the “Romeo Certifications”) were accurate and complete and comply as to form and
content with all applicable Legal Requirements, in each case, as of the date such Romeo Certification was made. As used in this Section 3.4, the term “file” and
variations thereof shall be broadly construed to include any manner in which a document or information is furnished, supplied or otherwise made available to
the SEC.
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(b)            Each of the consolidated financial statements (including, in each case, any notes thereto) contained in the Romeo SEC Documents

was prepared in accordance with GAAP throughout the periods indicated (except as may be indicated in the notes thereto and except that financial statements
included with interim reports do not contain all notes to such financial statements) and each fairly presented in all material respects the consolidated financial
position, results of operations and changes in stockholders’ equity and cash flows of Romeo and its consolidated subsidiaries as at the respective dates thereof
and for the respective periods indicated therein (subject, in the case of unaudited statements, to normal year-end adjustments which are not expected,
individually or in the aggregate, to be material). Other than as disclosed in the Romeo SEC Documents filed prior to the date of this Agreement, there has been
no material change in Romeo’s accounting methods or principles that would be required to be disclosed in Romeo’s financial statements in accordance with
GAAP.
 

(c)            Except as set forth in Section 3.4(c) of the Romeo Disclosure Schedule, from January 1, 2019 through the date of this Agreement,
Romeo has not received any correspondence from the SEC or the staff thereof or any correspondence from the NYSE or the staff thereof relating to the
delisting or maintenance of listing of the Romeo Common Stock on the NYSE. Romeo has not disclosed any unresolved comments in the Romeo SEC
Documents.
 

(d)            Since January 1, 2019, there have been no material internal investigations regarding financial reporting or accounting policies and
practices discussed with, reviewed by or initiated at the direction of the chief executive officer or chief financial officer of Romeo, the Romeo Board of
Directors or any committee thereof, other than ordinary course audits or reviews of accounting policies and practices or internal controls required by the
Sarbanes-Oxley Act.
 

(e)            Romeo and each Romeo Subsidiary are in compliance in all material respects with the applicable provisions of the Sarbanes-Oxley
Act and the applicable listing and governance rules and regulations of the NYSE.
 

(f)            Romeo and each Romeo Subsidiary maintain a system of internal control over financial reporting (as defined in Rules 13a-15(f) and
15d-15(f) of the Exchange Act) that is sufficient to provide reasonable assurance regarding the reliability of financial reporting and the preparation of financial
statements for external purposes in accordance with GAAP, including policies and procedures sufficient to provide reasonable assurance (i) that Romeo and
each Romeo Subsidiary maintains records that in reasonable detail accurately and fairly reflect Romeo’s or Romeo Subsidiary’s transactions and dispositions of
assets, (ii) that transactions are recorded as necessary to permit preparation of financial statements in accordance with GAAP, (iii) that receipts and expenditures
are made only in accordance with authorizations of management and the Romeo Board of Directors, and (iv) regarding prevention or timely detection of the
unauthorized acquisition, use or disposition of Romeo’s or a Romeo Subsidiary’s assets that could have a material effect on Romeo’s financial statements.
Romeo and each Romeo Subsidiary has disclosed to Romeo’s auditors and the audit committee of the Romeo Board of Directors (and made available to Nikola
a summary of the significant aspects of such disclosure) (A) all significant deficiencies and material weaknesses in the design or operation of internal control
over financial reporting that are reasonably likely to adversely affect Romeo’s or a Romeo Subsidiary’s ability to record, process, summarize and report
financial information and (B) any fraud, whether or not material, that involves management or other employees who have a significant role in Romeo’s or a
Romeo Subsidiary’s internal control over financial reporting. Except as disclosed in the Romeo SEC Documents filed prior to the date of this Agreement,
neither Romeo nor any Romeo Subsidiary has not identified any significant deficiencies or material weaknesses in the design or operation of Romeo’s or such
Romeo Subsidiary’s internal control over financial reporting. Since December 31, 2019, except as set forth on Section 3.4(f) of the Romeo Disclosure Schedule
there have been no material changes in Romeo’s or any Romeo Subsidiary’s internal control over financial reporting.
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(g)            Romeo and each Romeo Subsidiary maintain “disclosure controls and procedures” (as defined in Rules 13a-15(e) and 15d-15(e) of

the Exchange Act) (the “Romeo DC&Ps”) in compliance with the Exchange Act. The Romeo DC&Ps are reasonably designed to ensure that all information
(both financial and non-financial) required to be disclosed by Romeo in the reports that it files or submits under the Exchange Act is recorded, processed,
summarized and reported within the time periods specified in the rules and forms of the SEC, and that all such information is accumulated and communicated
to Romeo’s management as appropriate to allow timely decisions regarding required disclosure and to make the Romeo Certifications.
 

3.5            Absence of Changes. Except as set forth on Section 3.5 of the Romeo Disclosure Schedule or in connection with the Contemplated
Transactions, from January 1, 2022 to the date of this Agreement, (a) Romeo and its Subsidiaries have conducted their business in the Ordinary Course of
Business in all material respects (other than with respect to any COVID Measures), (b) there has not been an event, occurrence, condition, change,
development, state of facts or circumstance that would reasonably be expected to have, individually or in the aggregate, a Romeo Material Adverse Effect and
(c) neither Romeo nor any of its Subsidiaries has taken any action that, if taken after the date of this Agreement without the prior written consent of Nikola,
would constitute a breach of Section 5.3.
 

3.6            Assets.
 

(a)            Title to Assets. Each of Romeo and the Romeo Subsidiaries owns, and has good and valid title to, or, in the case of leased properties
and assets, valid leasehold interests in, all tangible properties or assets and equipment used or held for use in its business or operations or purported to be
owned by it, including all assets reflected in the books and records of Romeo or any Romeo Subsidiary as being owned by Romeo or such Romeo Subsidiary.
All of said assets are owned by Romeo or a Romeo Subsidiary free and clear of any Encumbrances, except for: (i) any lien for current Taxes not yet due and
payable or for Taxes that are being contested in good faith and for which adequate reserves have been made on the Romeo Unaudited Interim Balance Sheet;
(ii) minor liens that have arisen in the Ordinary Course of Business and that do not (in any case or in the aggregate) materially detract from the value of the
assets subject thereto or materially impair the operations of Romeo or any Romeo Subsidiary; and (iii) liens listed in Section 3.6(a) of the Romeo Disclosure
Schedule.
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(b)            Sufficiency and Condition of Assets. All of the material tangible personal property (other than Inventory included in the tangible and

intangible assets owned, licensed or leased by Romeo and its Subsidiaries) (i) are in all material respects adequate and suitable for their present uses, (ii) are in
good working order, operating condition and state of repair (ordinary wear and tear excepted), and (iii) have been maintained in all material respects in
accordance with normal industry practice.
 

3.7            Solvency.
 

(a)            The fair value of Romeo’s assets exceed its liabilities (including contingent liabilities). The present fair saleable value of Romeo’s
assets is greater than the amount required to pay its probable liabilities on its existing debts (including contingent liabilities) as such debts become absolute and
mature. Romeo is able to pay its liabilities (including contingent liabilities) as they mature. Romeo is “solvent” (within the meaning of applicable laws relating
to fraudulent transfers) and will not have unreasonably small capital for the business in which it is engaged and in which it is proposed to be engaged following
consummation of the transactions contemplated by this Agreement, including the performance of this Agreement and execution, delivery and performance of
the Supply Amendment and Secured Debt Agreements (including the incurrence of the Secured Loan).
 

(b)            Neither Romeo nor any Romeo Subsidiary is entering into this Agreement with the intent to defraud, delay or hinder its creditors
and the consummation of the transactions contemplated by this Agreement will not have any such effect. Assuming Nikola’s compliance with this Agreement,
the Supply Amendment and the Secured Debt Agreements (including the incurrence of the Secured Loan), the transactions contemplated in this Agreement will
not constitute a fraudulent conveyance, or, to the Knowledge of Romeo, otherwise give rise to any right of any creditor of Romeo or any Romeo Subsidiary
whatsoever to lodge any claim against Nikola, Romeo, any Romeo Subsidiary, or any assets owned by Romeo or any Romeo Subsidiary.
 

3.8            Real Property; Leaseholds. Neither Romeo nor any Romeo Subsidiary owns any real property or any interest in real property, except for the
leaseholds created under the real property leases identified in Section 3.8 of the Romeo Disclosure Schedule which are in full force and effect and with no
existing default thereunder.
 

3.9            Intellectual Property.
 

(a)            Section 3.9(a) of the Romeo Disclosure Schedule is an accurate, true and complete listing of all Romeo Registered IP.
 

(b)            Except as identified in Section 3.9(b) of the Romeo Disclosure Schedule, neither Romeo nor any Romeo Subsidiary is bound by, and
no Romeo IP Rights are subject to, any Contract containing any covenant or other provision that in any way materially limits or restricts (including any
covenant or other provision that would limit or restrict upon the occurrence of an event or passage of time) the ability of Romeo or any Romeo Subsidiary to
use, exploit, assert or enforce any Romeo IP Rights anywhere in the world, in each case as would materially limit conduct of the business of Romeo or any
Romeo Subsidiary as currently conducted.
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(c)            Except as identified in Section 3.9(c) of the Romeo Disclosure Schedule, Romeo and/or its Subsidiaries (i) exclusively owns all

right, title, and interest to and in (free and clear of any Encumbrances) or controls the Romeo IP Rights and the consummation of the transactions contemplated
hereby, including the execution, delivery and performance of the Secured Debt Agreements (including the incurrence of the Secured Loan), will not adversely
affect such ownership or Romeo’s or its Subsidiaries’ rights to exploit such Romeo IP Rights as currently exploited and (ii) have the valid and enforceable
rights to any other Intellectual Property owned by a third party as may be necessary for the conduct of the business of Romeo or any Romeo Subsidiary as
currently conducted. Without limiting the generality of the foregoing and except as has not been, and would not reasonably be expected to be material to
Romeo and its Subsidiaries, taken as a whole:
 

(i)            Each Person who is or was an employee or contractor of Romeo or any Romeo Subsidiary and who created or developed
any technology in the course of work for Romeo or such Subsidiary has signed a valid, enforceable agreement containing an assignment of the Intellectual
Property protecting such technology to Romeo or such Subsidiary and confidentiality provisions protecting trade secrets and confidential information included
in such technology. To the Knowledge of Romeo and its Subsidiaries, no such Person is in breach of any such agreement.
 

(ii)            Romeo and each of its Subsidiaries has taken commercially reasonable steps to maintain the confidentiality of and
otherwise protect and enforce its rights in all proprietary information that Romeo or such Subsidiary holds as a trade secret.
 

(iii)            Neither Romeo nor any of its Subsidiaries has assigned or otherwise transferred ownership of, or agreed to assign or
otherwise transfer ownership of, any Romeo IP Rights necessary for the current conduct of the Romeo business to any other Person.
 

(d)            Except as set forth on Section 3.9(d) of the Romeo Disclosure Schedule or as has not been, and would not reasonably be expected to
be material to Romeo and its Subsidiaries, taken as a whole neither Romeo nor any Romeo Subsidiary is a party to any Contract (A) pursuant to which the
execution, delivery and performance of this Agreement and the consummation of the Contemplated Transactions will constitute a breach, or (B) as a result of
such execution, delivery and performance of this Agreement and the consummation of the Contemplated Transactions will cause the forfeiture or termination of
or Encumbrance upon, or the grant of any license or other right to, or give rise to a right of forfeiture or termination of or Encumbrance upon, any Romeo IP
Rights or impair the right of Romeo or the Surviving Corporation and its Subsidiaries to use, sell or license any Romeo IP Rights or portion thereof. To the
Knowledge of Romeo and its Subsidiaries, no Person is in breach of any such Contract.
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(e)            Except as has not been, and would not reasonably be expected to be material to Romeo and its Subsidiaries, taken as a whole, the

manufacture, marketing, license, sale or intended use of any product, technology or service currently licensed or sold by Romeo or any of its Subsidiaries
(i) does not violate any license or agreement between Romeo or its Subsidiaries and any third party and (ii) does not infringe or misappropriate any Intellectual
Property right of any other party. Neither Romeo nor any of its Subsidiaries has received any written notice from any other party asserting that the manufacture,
marketing, license, sale or intended use of any product or service currently licensed or sold by Romeo or any of its Subsidiaries infringes or misappropriates
any Intellectual Property right of any other party. Except as has not been, and would not reasonably be expected to be material to Romeo and its Subsidiaries,
taken as a whole, such manufacture, marketing, license, sale or intended use will continue to be able to be conducted without any such violation, infringement
or misappropriation after the execution, delivery and performance of this Agreement and the consummation of the Contemplated Transactions. To the
Knowledge of Romeo and its Subsidiaries, no third party is infringing upon, or violating any Romeo IP Rights. There is no current or pending challenge, claim
or Legal Proceeding (excluding opposition, interference or other similar proceeding or prosecution action in any patent or other government office) contesting
the (i) validity, ownership or right to use, sell, license or dispose of any Romeo IP Rights owned or purported to be owned by Romeo or any Romeo Subsidiary
or (ii) Romeo’s control over any Romeo IP Rights controlled or purported to be controlled by Romeo or any Romeo Subsidiary, nor has Romeo or any of its
Subsidiaries received any written notice asserting that the proposed use, sale, license or disposition of any Romeo technology or business product or service
conflicts with or infringes or misappropriates or will conflict with or infringe or misappropriate the rights of any other Person.
 

(f)            Each item of Romeo Registered IP is and has been filed and maintained in compliance with all applicable Legal Requirements, and
all Filings, payments and other actions required to be made or taken to maintain such item of Romeo Registered IP in full force and effect have been made by
the applicable deadline, except where any failure to perform any of the foregoing, individually or collectively, would not reasonably be expected to be material
to Romeo and its Subsidiaries, taken as a whole. Each item of Romeo Registered IP is valid and enforceable.
 

(g)            No Open Source Software is included in, integrated or bundled with, or otherwise necessary for the use of (or used in) any of the
Intellectual Property used in the business of Romeo or any Romeo Subsidiary as presently conducted or as proposed to be conducted in a manner that requires
material source code owned by Romeo or any Romeo Subsidiary to be disclosed, licensed, distributed, or dedicated to the public.
 

(h)            Romeo or all Romeo Subsidiaries have been and are in compliance with, all applicable Legal Requirements relating to privacy, data
protection, data security, or the collection or use of personal information, Romeo’s privacy policies and all contractual commitments of Romeo or any Romeo
Subsidiary in all material respects. Romeo’s privacy policies and contractual commitments will not require the Consent of or notice to any third party with
respect to the consummation of any of the Contemplated Transactions.
 

3.10            Agreements, Contracts and Commitments.
 

 (a)            Section 3.10(a) of the Romeo Disclosure Schedule identifies the following Romeo Contracts, effective as of the date of this
Agreement (each, a “Romeo Material Contract” and collectively, the “Romeo Material Contracts”):
 

(i)            each Romeo Contract with a vendor or supplier that provided for aggregate payments from Romeo and its Subsidiaries of
more than $50,000 in the six (6) months ended May 31, 2022;
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(ii)            each Romeo Contract that provides for “single source” supply to Romeo or any of its Subsidiaries of tangible products or

services that are material to the business;
 

(iii)           each Romeo Contract relating to any deferred compensation, severance, incentive compensation (other than pursuant to the
Stock Plans), or pension plans or arrangements;
 

(iv)           each Romeo Contract to the employment of, or the performance of services by, any Person whose target annual
compensation (that is, base salary or wages plus annual bonus or other short-term cash incentive compensation) is greater than $250,000, including any
employee, consultant or independent contractor;
 

(v)             each Romeo Contract relating to any agreement or plan, including any stock option plan, stock appreciation right plan or
stock purchase plan, any of the benefits of which will be increased, or the vesting of benefits of which will be accelerated, by the occurrence of any of the
Contemplated Transactions (either alone or in conjunction with any other event, such as termination of employment), or the value of any of the benefits of
which will be calculated on the basis of any of the Contemplated Transactions;
 

(vi)          each Romeo Contract relating to any agreement of indemnification or guaranty other than indemnification agreements
between Romeo and any of its respective officers or directors;
 

(vii)          each Romeo Contract relating to any agreement, contract or commitment containing (i) any covenant materially limiting
the freedom of Romeo, its Subsidiaries or the Surviving Corporation to engage in any line of business or compete with any Person, (ii) any material most-
favored pricing arrangement, or (iii) any material exclusivity provision;
 

(viii)         each Romeo Contract relating to any agreement, contract or commitment relating to capital expenditures and involving
obligations after the date of this Agreement in excess of $50,000 and not cancelable without penalty;
 

(ix)            each Romeo Contract relating to any agreement, contract or commitment currently in force relating to the disposition or
acquisition of material assets or any ownership interest in any Entity that has continuing indemnification, guarantee, “earn-out” or other contingent payment
obligations on Romeo or any of its Subsidiaries;
 

(x)            each Romeo Contract relating to any mortgages, indentures, loans, notes or credit agreements, security agreements or other
agreements or instruments relating to the borrowing of money or extension of credit or creating any material Encumbrances with respect to any assets of
Romeo or any Romeo Subsidiary or any loans or debt obligations with officers or directors of Romeo;
 

(xi)            each material Romeo IP Rights Agreement other than those pertaining to rights granted by Romeo or its Subsidiaries to
customers, suppliers, manufacturers or similar contractors, in each case, entered into in the Ordinary Course of Business;
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(xii)            each Romeo Contract with any Person, including any financial advisor, broker, finder, investment banker or other Person,

providing advisory services to Romeo in connection with the Contemplated Transactions;
 

(xiii)            each Romeo Contract in settlement of a dispute or investigation, including with or by any Governmental Authority, the
NYSE or NASDAQ, that imposes any material outstanding obligation on Romeo or its Subsidiaries after the date hereof;
 

(xiv)            each joint venture, alliance, partnership or similar Romeo Contract that is material to the operation of Romeo and its
Subsidiaries, taken as a whole;
 

(xv)             each Romeo Contract that constitutes a “material contract” (as such term is defined in item 601(b)(10) of Regulation S-K
of the SEC);
 

(xvi)            each Romeo Contract with an affiliate or other Person that would be required to be disclosed under Item 404(a) of
Regulation S-K promulgated under the Exchange Act;
 

(xvii)           each Organizational Document of Romeo and its Subsidiaries;
 

(xviii)          each Romeo Contract with BorgWarner Inc. or any of its Affiliates or pertaining to the BorgWarner Venture; and
 

(xix)            any other agreement, contract or commitment which involves payment or receipt by Romeo or its Subsidiaries under any
such agreement, contract or commitment of $300,000 or more in the aggregate or obligations after the date of this Agreement in excess of $300,000 in the
aggregate.
 

(b)            Romeo has delivered to Nikola accurate and complete (except for applicable redactions thereto) copies of all Romeo Material
Contracts, including all material amendments thereto. There are no Romeo Material Contracts that are not in written form. Except as would not reasonably be
expected to be material to Romeo and its Subsidiaries, taken as a whole, neither Romeo nor any of its Subsidiaries has, nor to Romeo’s Knowledge as of the
date of this Agreement has any other party to a Romeo Material Contract, breached, failed to timely perform or deliver, violated or defaulted under, or received
notice that it has breached, violated or defaulted under, any of the terms or conditions of any Romeo Material Contract in such manner as would permit any
other party to cancel or terminate any such Romeo Material Contract, or would permit any other party to seek damages. As to Romeo and its Subsidiaries, each
Romeo Material Contract is valid, binding, enforceable and in full force and effect, subject to: (i) laws of general application relating to bankruptcy, insolvency
and the relief of debtors; and (ii) rules of law governing specific performance, injunctive relief and other equitable remedies. The consummation of the
Contemplated Transactions shall not result in any material payment or payments becoming due from Romeo, any Romeo Subsidiary, the Surviving Corporation
or Nikola to any Person under any Romeo Contract or give any Person the right to terminate or alter the provisions of any Romeo Contract. No Person is
renegotiating, or has a right pursuant to the terms of any Romeo Material Contract to change, any material amount paid or payable to Romeo under any Romeo
Material Contract or any other material term or provision of any Romeo Material Contract. Neither Romeo nor any of its Subsidiaries has, nor to Romeo’s
Knowledge as of the date of this Agreement has any other party to a Romeo Material Contract, received any written notice, and has no Knowledge, that any
Person under any Romeo Material Contract has ceased, or intends to cease after the Closing, to use its goods or services or to otherwise terminate or materially
reduce its relationship with Romeo or any of its Subsidiaries.
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3.11          No Undisclosed Liabilities. Neither Romeo nor any Romeo Subsidiary has any liability, indebtedness, obligation, expense, claim,

deficiency, guaranty or endorsement of any kind, whether accrued, absolute, contingent, matured, or unmatured (each a “Liability”) required to be reflected on
a consolidated balance sheet prepared in accordance with GAAP, except for: (a) Liabilities identified as such in the “liabilities” column of the Romeo
Unaudited Interim Balance Sheet; (b) Liabilities that have been incurred by Romeo or its Subsidiaries since the date of the Romeo Unaudited Interim Balance
Sheet in the Ordinary Course of Business; (c) Liabilities for performance in the Ordinary Course of Business of obligations of Romeo or any Romeo Subsidiary
under Romeo Contracts, including the reasonably expected performance of such Romeo Contracts in accordance with their terms (which would not include, for
example, any instances of breach or indemnification); (d) Liabilities incurred in connection with the Contemplated Transactions; (e) Liabilities listed in
Section 3.11 of the Romeo Disclosure Schedule; and (f) Liabilities that would not reasonably be expected to be, individually or in the aggregate, material to
Romeo or its Subsidiaries.
 

3.12          Compliance; Permits; Restrictions; Regulatory Matters.
 

(a)            Romeo and each Romeo Subsidiary is, and since January 1, 2019, has been, in compliance in all material respects with all applicable
Legal Requirements. No investigation, claim, suit, proceeding, audit or other action by any Governmental Body or authority is pending or threatened in writing
against Romeo or any Romeo Subsidiary, nor has any Governmental Body or authority notified Romeo or any Romeo Subsidiary in writing of an intention to
conduct the same. There is no agreement, judgment, injunction, order or decree binding upon Romeo or any Romeo Subsidiary which (i) has or would
reasonably be expected to have the effect of prohibiting or materially impairing any business practice of Romeo or any Romeo Subsidiary, any acquisition of
material property by Romeo or any Romeo Subsidiary or the conduct of business by Romeo or any Romeo Subsidiary as currently conducted, (ii) may have an
material and adverse effect on Romeo’s or any Romeo Subsidiary’s ability to comply with or perform any covenant or obligation under this Agreement, or
(iii) may have the effect of preventing, materially delaying, making illegal or otherwise interfering with the Offer, the Merger or any of the other Contemplated
Transactions.
 

(b)            Except as would not reasonably be expected to be material to Romeo and its Subsidiaries, taken as a whole, Romeo and each of its
Subsidiaries holds all required Governmental Authorizations issuable by any Governmental Body necessary for the conduct of the business of Romeo or such
Subsidiary as currently conducted or currently proposed to be conducted (the “Romeo Regulatory Permits”), and no such Romeo Regulatory Permit has been
(i) revoked, withdrawn, suspended, cancelled or terminated or (ii) modified in any adverse manner, other than immaterial adverse modifications. Romeo and
each Romeo Subsidiary is in compliance in all material respects with the Romeo Regulatory Permits and has not received any written notice or other written
communication from any Governmental Body regarding (A) any material violation of or failure to comply materially with any term or requirement of any
Romeo Regulatory Permit or (B) any revocation, withdrawal, suspension, cancellation, termination or material modification of any Romeo Regulatory Permit.
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(c)            Romeo and each Romeo Subsidiary, and to the Knowledge of Romeo and each Romeo Subsidiary their respective Representatives,

are in compliance, and since January 1, 2019, have complied in all material respects with: (i) the provisions of the U.S. Foreign Corrupt Practices Act of 1977,
as amended (15 U.S.C. §§ 78dd-1, et seq.) (“FCPA”); and (ii) the provisions of all applicable anti-bribery, anti-corruption and anti-money laundering Legal
Requirements of each jurisdiction in which Romeo and any Romeo Subsidiary operates or has operated and in which any agent thereof is conducting or has
conducted business involving Romeo or any Romeo Subsidiary. Since January 1, 2019, Romeo and each Romeo Subsidiary, and, to the Knowledge of Romeo
and each Romeo Subsidiary, their respective Representatives have not paid, offered or promised to pay, or authorized or ratified the payment, directly or
indirectly, of any monies or anything of value to any national, provincial, municipal or other Government Official or any political party or candidate for
political office for the purpose of corruptly influencing any act or decision of such official or of the government to obtain or retain business, or direct business
to any person or to secure any other improper benefit or advantage, in each case in violation in any material respect of the FCPA and any applicable Legal
Requirements described in clause (ii) above. For purposes of this provision, “Government Official” means any official, officer, employee, or representative of
any Governmental Authority or instrumentality thereof, or for or on behalf of a public international organization within the meaning of the FCPA, as well as
any person acting in an official capacity for or on behalf of any such government or department, agency, or instrumentality, or for or on behalf of any such
public international organization.
 

(d)            Romeo and each Romeo Subsidiary and their respective Affiliates are, and since January 1, 2019, have been, in material compliance
with all applicable U.S. statutory and regulatory requirements concerning the exportation, re-exportation and importation of products, technology, and services,
and other international transactions, including: (i) Legal Requirements, regulations and policies enforced by U.S. Customs and Border Protection; (ii) the Arms
Export Control Act and the International Traffic in Arms Regulations (22 C.F.R. Part 120 et seq.) administered by the U.S. Department of State’s Directorate of
Defense Trade Controls; (iii) the Export Administration Regulations (15 C.F.R. Part 730 et seq.) administered by the U.S. Department of Commerce’s Bureau
of Industry and Security (“BIS”); (iv) U.S. anti-boycott regulations administered by BIS and the Internal Revenue Service; (v) all Legal requirements
concerning export and import reporting administered by the U.S. Census Bureau; and (vi) the economic sanctions Legal Requirements, regulations and
associated executive orders administered by the U.S. Departments of Treasury’s Office of Foreign Assets Control (“OFAC”) (collectively, the “Trade Control
Laws”). Since January 1, 2019, unless authorized by the relevant agency of the U.S. Government, Romeo and each Romeo Subsidiary and their respective
Affiliates have not conducted any transactions directly or indirectly related to: (a) Cuba, Iran, North Korea, Syria, or the Crimea, Donetsk, or Luhansk regions
of Ukraine; (b) individuals or entities identified on restricted party lists maintained by the U.S. Government, including the List of Specially Designated
Nationals and Blocked Persons (“SDN List”), Foreign Sanctions Evader List (“FSE List”) and Sectoral Sanctions Identification List (“SSI List”) administered
by OFAC and the Denied Parties List, Unverified List and Entity List administered by BIS (collectively, “Restricted Parties”); or (c) entities owned or
controlled by anyone on the SDN List, the SSI List or the FSE List. Neither Romeo nor any Romeo Subsidiary is a Restricted Party or is owned or controlled
by a Restricted Party. There is no pending or, to the Knowledge of Romeo and each Romeo Subsidiary, threatened action against Romeo or any Romeo
Subsidiary, nor any pending voluntary disclosure by Romeo or any Romeo Subsidiary or their respective Affiliates to any government authority in connection
with an alleged material violation of any Trade Control Laws. Since January 1, 2019, neither Romeo nor any of the Romeo Subsidiaries or their respective
Affiliates have been cited or fined for failure to comply with, or submitted any voluntary self-disclosures regarding material non-compliance with, Trade
Control Laws.
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3.13          Tax Matters.

 
(a)            Romeo and each Romeo Subsidiary have timely filed all U.S. federal income Tax Returns and other material Tax Returns (taking

into account any extensions of time within which to file such Tax Returns) that they were required to file under applicable Legal Requirements. All such Tax
Returns were correct and complete in all material respects and have been prepared in material compliance with all applicable Legal Requirements. Neither
Romeo nor any Romeo Subsidiary is currently the beneficiary of any extension of time within which to file any Tax Return. No written claim has been made by
a Tax authority in a jurisdiction where Romeo or any Romeo Subsidiary does not file Tax Returns that it is subject to taxation by that jurisdiction.
 

(b)            All material Taxes due and owing by Romeo or any Romeo Subsidiary on or before the date of this Agreement (whether or not
shown on any Tax Return) have been paid. All material amounts of unpaid Taxes of Romeo and any Romeo Subsidiary have been reserved for on the Romeo
Unaudited Interim Balance Sheet in accordance with GAAP. Since the date of the Romeo Unaudited Interim Balance Sheet, neither Romeo nor any Romeo
Subsidiary has incurred any material Liability for Taxes outside the Ordinary Course of Business.
 

(c)            Romeo and each Romeo Subsidiary have withheld and paid all material Taxes required to have been withheld and paid in connection
with any amounts paid or owing to any employee, independent contractor, creditor, stockholder or other Person.
 

(d)            There are no Encumbrances for Taxes (other than Taxes not yet due and payable or Taxes that are being contested in good faith and
for which adequate reserves have been made on Romeo’s Unaudited Interim Balance Sheet) upon any of the assets of Romeo or any Romeo Subsidiary.
 

(e)            No material deficiencies for Taxes with respect to Romeo or any Romeo Subsidiary have been claimed, proposed or assessed by any
Governmental Body in writing. There are no pending (or, based on written notice, threatened) audits, assessments or other actions for or relating to any liability
in respect of Taxes of Romeo or any Romeo Subsidiary. Romeo has delivered or made available to Nikola complete and accurate copies of all U.S. federal
income Tax Returns and all other material Tax Returns of Romeo and each Romeo Subsidiary (and predecessors of each) for all taxable years remaining open
under the applicable statute of limitations. Neither Romeo nor any Romeo Subsidiary (or any of their predecessors) has waived any statute of limitations in
respect of Taxes or agreed to any extension of time with respect to a Tax assessment or deficiency, nor has any request been made in writing for any such
extension or waiver.
 

 29  



 

 
(f)            Neither Romeo nor any Romeo Subsidiary has been a United States real property holding corporation within the meaning of

Section 897(c)(2) of the Code during the applicable period specified in Section 897(c)(1)(A)(ii) of the Code.
 

(g)            Neither Romeo nor any Romeo Subsidiary is a party to any Tax allocation, Tax sharing or similar agreement (including indemnity
arrangements), other than those (i) among Romeo and any Romeo Subsidiary, or (ii) commercial contracts entered into in the Ordinary Course of Business, the
primary purpose of which is not related to Taxes.
 

(h)            Neither Romeo nor any Romeo Subsidiary has ever been a member of an affiliated group filing a consolidated, combined or unitary
Tax Return (other than a group the common parent of which is Romeo or any Romeo Subsidiary) for U.S. federal, state, local or foreign Tax purposes. Neither
Romeo nor any Romeo Subsidiary has any material Liability for the Taxes of any Person (other than Romeo and any Romeo Subsidiary) under Treasury
Regulations Section 1.1502-6 (or any similar provision of state, local, or foreign law), or as a transferee or successor, by Contract, or otherwise.
 

(i)            Neither Romeo nor any Romeo Subsidiary has constituted either a “distributing corporation” or a “controlled corporation” (within
the meaning of Section 355(a)(1)(A) of the Code) in a distribution of stock qualifying for Tax-free treatment under Section 355 of the Code (i) in the two
(2) years prior to the date of this Agreement or (ii) in a distribution which could otherwise constitute part of a “plan” or “series of related transactions” (within
the meaning of Section 355(e) of the Code) in conjunction with the transactions contemplated by this Agreement, including the execution, delivery and
performance of the Secured Debt Agreements (including the incurrence of the Secured Loan).
 

(j)            Neither Romeo nor any Romeo Subsidiary will be required to include any material item of income in, or exclude any material item
of deduction from, taxable income for any taxable period (or portion thereof) ending after the Closing Date as a result of any (i) change in method of
accounting for a taxable period ending on or prior to the Closing Date (and neither Romeo nor any Romeo Subsidiary has an application pending with the IRS
or any other Governmental Authority requesting permission for any change in accounting method), (ii) use of an improper method of accounting for a taxable
period ending on or prior to the Closing Date, (iii) “closing agreement” as described in Section 7121 of the Code (or any corresponding or similar provision of
state, local or foreign law) executed on or prior to the Closing Date, (iv) prepaid amount received on or prior to the Closing Date, outside the Ordinary Course
of Business; (v) installment sale or open transaction disposition made on or prior to the Closing Date, or (vi) intercompany transactions or any excess loss
account described in Treasury Regulations under Section 1502 of the Code (or any corresponding or similar provision of state, local or foreign law).
 

(k)            Neither Romeo nor any Romeo Subsidiary is a partner for Tax purposes with respect to any joint venture, partnership, or other
arrangement or contract which is treated as a partnership for Tax purposes.
 

(l)             Neither Romeo nor any Romeo Subsidiary has entered into any transaction identified as a “listed transaction” for purposes of
Treasury Regulations Sections 1.6011-4(b)(2) or 301.6111-2(b)(2).
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(m)           Neither Romeo nor any Romeo Subsidiary has taken any action or has knowledge of any fact or circumstance (other than any fact,
circumstance or action expressly contemplated hereby) that could reasonably be expected to prevent the Offer and the Merger, taken together as integrated
steps in a single transaction for federal income tax purposes, from qualifying as a reorganization within the meaning of Section 368(a) of the Code.
 

3.14        Employee and Labor Matters; Benefit Plans.
 

(a)            The employment or other service engagement of each current Romeo Associate is terminable at will. To the Knowledge of Romeo,
no officer intends to terminate his or her employment, nor has any such officer threatened or expressed in writing any intention to do so.
 

(b)            Neither Romeo nor any Romeo Subsidiary is a party to or bound by, nor has a duty to bargain under, any collective bargaining
agreement or other Contract with a labor organization representing any of its employees, and there are no labor organizations representing, purporting to
represent or, to the Knowledge of Romeo, seeking to represent any current Romeo Associate in their capacity as such. Since January 1, 2019, there has not been
any strike, slowdown, work stoppage, lockout, job action, union organizing activity, question concerning representation or any similar activity or dispute,
affecting or otherwise involving Romeo or any Romeo Associate in their capacity as such. There is no Legal Proceeding or grievance pending or, to the
Knowledge of Romeo, threatened relating to any employment contract, privacy right, labor practice or dispute, wages and hours, leave of absence, plant closing
notification, workers’ compensation policy, long-term disability policy, harassment, retaliation, immigration, employment statute or regulation, safety or
discrimination matter involving any Romeo Associate, including charges of unfair labor practices or discrimination complaints.
 

(c)            Romeo and each of its Subsidiaries: (1) is, and since January 1, 2019 has been, in material compliance with all applicable Legal
Requirements respecting employment, employment practices, terms and conditions of employment, worker classification, tax withholding, social insurance
contributions, prohibited employment discrimination, equal employment, fair employment practices, meal and rest periods, immigration status, employee
safety and health, wages (including overtime wages), compensation and hours of work; and, (2) with respect to all Romeo Associates: (i) has withheld and
reported all amounts required by law or by agreement to be withheld and reported with respect to wages, salaries and other payments to employees, individual
consultants and other individual service providers of Romeo, (ii) is not liable for any arrears of wages, severance pay or any Taxes or any penalty of any
material amount for failure to comply with any of the foregoing, and (iii) is not liable for any payment to any trust or other fund governed by or maintained by
or on behalf of any governmental authority, with respect to unemployment compensation benefits, social security or other benefits or obligations for employees
(other than routine payments to be made in the Ordinary Course of Business and consistent with past practice). There are no pending or, to the Knowledge of
Romeo, threatened claims or actions against Romeo, any of Romeo’s Subsidiaries, any Romeo trustee or any trustee of any Romeo Subsidiary relating to any
employee of Romeo, employment agreement, individual contractor or other service provider of Romeo, consulting or other services agreement, or Romeo
Employee Plan or under any worker’s compensation policy or long-term disability policy. Neither Romeo nor any Romeo Subsidiary is party to a conciliation
agreement, consent decree or other agreement or order with any federal, state or local agency or governmental authority with respect to its employment
practices for which Romeo or any Romeo Subsidiary has any outstanding Liability.
 

 31  



 

 
(d)            Except as set forth in Section 3.14(d) of the Romeo Disclosure Schedule, none of the execution and delivery of this Agreement, or

the consummation of the Contemplated Transactions or any termination of employment or service or any other event in connection therewith or subsequent
thereto will, individually or together or with the occurrence of some other event, (i)  materially increase or otherwise enhance any benefits otherwise payable by
Romeo, (ii) result in the acceleration of the time of payment or vesting of any such benefits, except as required under Section 411(d)(3) of the Code,
(iii) increase the amount of compensation due to any Person by Romeo or (iv) result in the forgiveness in whole or in part of any outstanding loans made by
Romeo to any Person.
 

(e)            Since January 1, 2019, Romeo and each Romeo Subsidiary has properly classified in all material respects its independent contractors
as such. No independent contractor is eligible to participate in any Romeo Employee Plan. Neither Romeo nor any of its Subsidiaries has any Liability that
remains unsatisfied with respect to any misclassification of: (a) any Person as an independent contractor rather than as an employee, (b) any employee leased
from another employer or (c) any employee currently or formerly classified as exempt from overtime wages. Since January 1, 2019, neither Romeo nor any
Romeo Subsidiary has taken any action which would constitute a “plant closing” or “mass layoff” within the meaning of the WARN Act or similar state or
local law, issued any notification of a plant closing or mass layoff required by the WARN Act or similar state or local law, or incurred any liability or obligation
under WARN or any similar state or local law that remains unsatisfied. No terminations of employees of Romeo or any of its Subsidiaries prior to the Closing
are planned or anticipated that would reasonably be expected to trigger any notice or other obligations under the WARN Act or similar state or local plant
closing or mass layoff law.
 

(f)             Since January 1, 2019, to the Knowledge of Romeo, (i), no allegations of sexual harassment, other sexual misconduct or race
discrimination have been made against any director or employee of Romeo or any Romeo Subsidiary with the title of vice president or above through Romeo’s
anonymous employee hotline or any formal human resources communication channels at Romeo or any Romeo Subsidiary, and (ii) there are no actions, suits,
investigations or proceedings pending or, to Romeo’s Knowledge, threatened related to any allegations of sexual harassment, other sexual misconduct or race
discrimination by any director or employee of Romeo or any Romeo Subsidiary with the title of vice president or above in their capacity as such. Since
January 1, 2019, neither Romeo nor, to the Knowledge of Romeo, any of its Subsidiaries has entered into any settlement agreements related to allegations of
sexual harassment, other sexual misconduct or race discrimination by any director or employee of Romeo with the title of vice president or above.
 

(g)            Section 3.14(g) of the Romeo Disclosure Schedule lists all material employee benefit plans (as defined in Section 3(3) of ERISA)
and all material bonus, equity-based, incentive, deferred compensation, retirement or supplemental retirement, profit sharing, severance, golden parachute,
vacation, cafeteria, dependent care, health care, employee assistance program, education or tuition assistance programs and other similar fringe or employee
benefit plans, programs or arrangements, including any employment or executive compensation or severance agreements, written or otherwise which is
(x) maintained by, administered or contributed to by, or required to be contributed to by, Romeo, any Romeo Subsidiary or any Romeo Affiliate, or under which
any Romeo Associate has a right, or could reasonably be expected to have a right, to payments or benefits (each, an “Romeo Employee Plan”).
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(h)            Each Romeo Employee Plan can be amended, terminated or otherwise discontinued in accordance with its terms, without material

Liability to Romeo, the Surviving Corporation, Nikola or any of their Affiliates (other than ordinary administrative expenses typically incurred in a termination
event). Neither Romeo nor any Romeo Affiliate has announced its intention to modify or amend any Romeo Employee Plan or adopt any arrangement or
program which, once established, would come within the definition of a Romeo Employee Plan.
 

(i)             Except as would not individually or in the aggregate result in a material liability to Romeo and the Romeo Subsidiaries, taken as a
whole, each Romeo Employee Plan has been maintained in material compliance, with its terms and, both as to form and operation, with all applicable Legal
Requirements, including the Code and ERISA. Romeo and each Romeo Affiliate has performed all obligations required to be performed by it under, is not in
default under or in violation of, and has no knowledge of any default or violation by any other party to, any of the Romeo Employee Plans. All contributions or
other payments required to be made by Romeo or any Romeo Affiliate under any Romeo Employee Plan have been made on or before their due dates (and no
further contributions or payments will be due or will have accrued thereunder as of the Closing Date, other than contributions accrued in the Ordinary Course
of Business consistent with past practice). No suit, administrative proceeding, action or other litigation has been initiated against, or to the Knowledge of
Romeo, is threatened, against or with respect to any Romeo Employee Plan, including any audit or inquiry by the IRS, United States Department of Labor or
other Governmental Body.
 

(j)             Each Romeo Employee Plan that is intended to be qualified under Section 401(a) of the Code (i) has received a favorable
determination or opinion letter from the Internal Revenue Service as to its qualification as to form, (ii) has been established under a pre-approved plan for
which a current favorable Internal Revenue Service advisory letter or opinion letter has been obtained by the plan sponsor and is valid as to the adopting
employer, or (iii) has time remaining under applicable laws to apply for a determination or opinion letter or to make any amendments necessary to obtain a
favorable determination or opinion letter. To the Knowledge of Romeo, nothing has occurred that would reasonably be expected to adversely affect the
qualified status of any such Romeo Employee Plan or the exempt status of any related trust.
 

(k)            Except as would not individually or in the aggregate result in a material Liability to Romeo and the Romeo Subsidiaries, taken as a
whole, neither Romeo nor any Romeo Subsidiary has engaged in any transaction in violation of Sections 404 or 406 of ERISA or any “prohibited transaction,”
as defined in Section 4975(c)(1) of the Code, for which no exemption exists under Section 408 of ERISA or Section 4975(c)(2) or (d) of the Code, or has
otherwise violated the provisions of Part 4 of Title I, Subtitle B of ERISA.
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(l)             Neither the Romeo nor any Romeo Affiliates (nor any predecessor of any such entity) currently sponsors, maintains, administers or

contributes to, has any obligation to contribute to or has any actual or potential liability in respect of, or has within the previous six (6) years sponsored,
maintained, administered or contributed to (or had any obligation to contribute to within the previous six (6) years); (i) a plan subject to Title IV of ERISA,
Section 302 of ERISA or Section 412 of the Code; (ii) a “multiemployer plan” (within the meaning of Section 3(37) of ERISA); (iii) a “multiple employer plan”
(within the meaning of Section 210 of ERISA or Section 413(c) of the Code); or (iv) a “multiple employer welfare arrangement” (as such term is defined in
Section 3(40) of ERISA). Neither Romeo nor any Romeo Affiliate is subject to any Liability or penalty under Sections 4976 through 4980 of the Code or Title I
of ERISA with respect to any of the Romeo Employee Plans.
 

(m)           No Romeo Employee Plan provides for medical or death benefits beyond termination of service or retirement, other than
(i) pursuant to COBRA or an analogous state law requirement or (ii) death or retirement benefits under a Romeo Employee Plan qualified under
Section 401(a) of the Code. No Romeo Employee Plan is subject to any Legal Requirement of any foreign jurisdiction outside of the United States.
 

(n)            Each “nonqualified deferred compensation plan” (as such term is defined under Section 409A(d)(1) of the Code and the guidance
thereunder) maintained by or under which Romeo or any Romeo Subsidiary makes, is obligated to make or promises to make, payments (each, a “Romeo 409A
Plan”) complies in all respects, in both form and operation, with the requirements of Code Section 409A and the guidance thereunder. No payment to be made
under any Romeo 409A Plan will be, subject to the penalties of Code Section 409A(a)(1). Neither Romeo nor any Romeo Subsidiary is a party to any Contract
that has resulted or would reasonably be expected to result, separately or in the aggregate, in the payment of any “excess parachute payment” within the
meaning of section 280G of the Code. Neither the Romeo nor any Romeo Subsidiary is party to Contract or otherwise obligated to a requirement to pay any tax
“gross-up” or similar “make-whole” payments to any Romeo Associate for any Tax pursuant to Section 409A or 280G of the Code.
 

(o)            Romeo does not have any severance obligations or policies outside of Romeo’s Executive Severance and Change in Control Plan.
 

3.15        Environmental Matters.
 

(a)            To the Knowledge of Romeo, Romeo and each Romeo Subsidiary is in compliance in all material respects with all applicable
Environmental Laws, which compliance includes the possession by Romeo of all permits and other Governmental Authorizations required under applicable
Environmental Laws and compliance with the terms and conditions thereof.
 

(b)            Neither Romeo nor any Romeo Subsidiary has received since January 1, 2019 any written notice or other communication (in writing
or otherwise), whether from a Governmental Body, citizens group, employee or otherwise, that alleges that Romeo or any Romeo Subsidiary is not, or since
January 1, 2019, has not been in compliance with any Environmental Law, and, to the Knowledge of Romeo, there are no circumstances that may prevent or
interfere with Romeo’s or any of its Subsidiaries’ compliance with any Environmental Law in the future.
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(c)            No current or, to the Knowledge of Romeo, prior owner of any property leased or controlled by Romeo or any of its Subsidiaries has

received since January 1, 2019 any written notice or other communication relating to property owned or leased at any time by Romeo or any of its Subsidiaries,
whether from a Governmental Body, citizens group, employee or otherwise, that alleges that such current or prior owner or Romeo or any of its Subsidiaries is
or was not in compliance with or has violated any Environmental Law relating to such property. To the Knowledge of Romeo, neither it nor any of its
Subsidiaries has any material liability under any Environmental Law.
 

(d)            All material required Governmental Authorizations required under any Environmental Law to be obtained, maintained or filed in
connection with the operation of Romeo’s and its Subsidiaries’ businesses and the operation or use of any property leased or controlled by Romeo or any of its
Subsidiaries have been obtained, maintained or filed, and are currently in effect and in good standing; and any applications required to renew such required
Governmental Authorizations have been timely filed such that they remain in effect during the pendency of such application.
 

(e)            Since January 1, 2019, neither Romeo nor any of its Subsidiaries has caused a release, leak, discharge, spill, disposal, or emission of
any Hazardous Materials in, on, or under any property leased or controlled by Romeo or any of its Subsidiaries or, to the Knowledge of Romeo, any adjoining
property, in a quantity or manner that violates Environmental Law and which could reasonably be expected to result in Romeo or any of its Subsidiaries being
obligated to conduct a material removal, response activity, remediation or corrective action, or result in a material cost on the part of Romeo or any of its
Subsidiaries. To the Knowledge of Romeo, neither Romeo nor any other Person has entered into any consent decree, judicial order or settlement involving any
Hazardous Materials or arising under any Environmental Law affecting any property leased or controlled by Romeo or any of its Subsidiaries.
 

3.16        Insurance. Except as has not had and would not reasonably be expected to have, individually or in the aggregate, a Romeo Material Adverse
Effect, (a) all current insurance policies and insurance Contracts of Romeo and its Subsidiaries are in full force and effect and are valid and enforceable and
(b) all premiums due thereunder have been paid. Neither Romeo nor any Romeo Subsidiary has received written notice of cancellation or termination with
respect to any current third-party insurance policies or insurance Contracts (other than in connection with normal renewals of any such insurance policies or
Contracts) where such cancellation or termination would reasonably be expected to be, individually or in the aggregate, material to Romeo and each of its
Subsidiaries, taken as a whole.
 

3.17        Legal Proceedings; Orders.
 

(a)            Except as set forth on Section 3.17 of the Romeo Disclosure Schedule, as of the date of this Agreement, there is no pending Legal
Proceeding, and to the Knowledge of Romeo, no Person has threatened in writing to commence any Legal Proceeding: (i) that involves Romeo or any of its
Subsidiaries, any Romeo Associate (in his or her capacity as such) or any of the material assets owned or used by Romeo or its Subsidiaries; or (ii) that is
reasonably likely to materially challenge, or that is reasonably likely to have the effect of preventing, materially delaying, making illegal or otherwise
materially interfering with, the Offer, the Merger or any of the other Contemplated Transactions. To the Knowledge of Romeo, no event has occurred, and no
claim, dispute or other condition or circumstance exists, that will, or that would reasonably be expected to, give rise to or serve as a basis for the
commencement of any such Legal Proceeding.
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(b)            There is no order, writ, injunction, judgment or decree to which Romeo or any Romeo Subsidiary, or any of the material assets

owned or used by Romeo or any Romeo Subsidiary, is subject which would be material and adverse to Romeo and its Subsidiaries, taken as a whole. To the
Knowledge of Romeo, no officer of Romeo or any Romeo Subsidiary is subject to any order, writ, injunction, judgment or decree that prohibits such officer or
other employee from engaging in or continuing any conduct, activity or practice relating to the business of Romeo or any Romeo Subsidiary or to any material
assets owned or used by Romeo or any Romeo Subsidiary.
 

3.18        Authority; Binding Nature of Agreement. Romeo and each Romeo Subsidiary has all necessary power and authority to enter into and to
perform its obligations under this Agreement and the Secured Debt Agreements (including the incurrence of the Secured Loan). The Romeo Board of Directors
(at one or more meetings duly called and held) has: (a) determined that the Offer, the Merger and the execution, delivery and performance of the Secured Debt
Agreements (including the incurrence of the Secured Loan) are advisable and fair to and in the best interests of Romeo and its stockholders; (b) duly authorized
and approved by all necessary corporate action, the execution, delivery and performance of this Agreement and the Contemplated Transactions, including the
Offer, Merger and the Secured Debt Agreements (including the incurrence of the Secured Loan); and (c) subject to the terms and conditions of this Agreement,
recommended adoption and approval of the Transaction Proposal, including the adoption and approval of this Agreement, the Offer, the Merger and the
Secured Debt Agreements (including incurrence of the Secured Loan), by the holders of Romeo Common Stock. This Agreement has been duly executed and
delivered by Romeo and, assuming the due authorization, execution and delivery by Nikola, constitutes the legal, valid and binding obligation of Romeo,
enforceable against Romeo in accordance with its terms, subject to: (i) laws of general application relating to bankruptcy, insolvency and the relief of debtors;
and (ii) rules of law governing specific performance, injunctive relief and other equitable remedies. Prior to the execution of the Romeo Stockholder Support
Agreements, the Romeo Board of Directors approved the Romeo Stockholder Support Agreements and the transactions contemplated thereby.
 

3.19        Inapplicability of Anti-takeover Statutes. Assuming the accuracy of Nikola’s representations and warranties in Section 4.10, the Romeo
Board of Directors has taken and will take all actions necessary to ensure that the restrictions applicable to business combinations contained in Section 203 of
the DGCL are, and will be, inapplicable to the execution, delivery and performance of this Agreement and the Romeo Stockholder Support Agreements and to
the consummation of the Offer, the Merger and the other Contemplated Transactions. No other state takeover statute or similar Legal Requirement applies or
purports to apply to the Offer, the Merger, this Agreement, the Romeo Stockholder Support Agreements or any of the other Contemplated Transactions.
 

3.20        No Vote Required. Assuming (i) the satisfaction of the Minimum Condition, (ii) the absence of any amendment, modification or other change
to the DGCL or this Agreement that would render Section 251(h) of the DGCL inapplicable to this Agreement and (iii) the accuracy of Nikola’s and Purchaser’s
representations and warranties set forth in Section 4.11, no vote of the holders of shares of Romeo Capital Stock is necessary to adopt or approve the
Contemplated Transactions.
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3.21        Non-Contravention; Consents.

 
(a)            Neither the execution, delivery or performance of this Agreement by Romeo, nor the consummation of the Offer, the Merger or any

of the transactions contemplated hereby (including the execution, delivery and performance of the Secured Debt Agreements (including the incurrence of the
Secured Loan)), will: (i) violate or conflict with any provision of the certificate of incorporation or the bylaws of Romeo or any Romeo Subsidiary; or
(ii) assuming the Consents and Filings referred to in Section 3.21(b) are made and obtained, constitute a violation of, or be in conflict in any respect with, any
statute, judgment, decree, order, regulation or rule of any court or Governmental Authority applicable to Romeo, except in the case of clause (ii), as would not
reasonably be expected to be material to Romeo and its Subsidiaries, taken as a whole.
 

(b)            No Consent of or Filing with any Governmental Authority is required for the execution and delivery by Romeo of this Agreement or
the consummation by Romeo of the transactions contemplated hereby (including the execution, delivery and performance of the Secured Debt Agreements
(including the incurrence of the Secured Loan)), except for (i) the filing with the SEC of such reports under the Exchange Act and the Form S-4 under the
Securities Act as may be required in connection with this Agreement and the transactions contemplated by this Agreement (including the execution, delivery
and performance of the Secured Debt Agreements (including the incurrence of the Secured Loan)), (ii) compliance with, and if applicable, the filing of a
premerger notification and report form under the HSR Act, (iii) the filing of the Certificate of Merger with the Secretary of State of the State of Delaware
pursuant to the DGCL, and (iv) any filing with the NYSE.
 

(c)            Except (i) for any Consent set forth on Section 3.21 of the Romeo Disclosure Schedule under any Romeo Material Contract, (ii) the
adoption and approval of the Transaction Proposal by Romeo’s stockholders, (iii) any Consents or Filings described in Section 3.21(b), and (iv) such Consents,
orders and Filings as may be required under applicable federal and state securities laws, neither Romeo nor any of its Subsidiaries was, is or will be required to
make any Filing with or give any notice to, or to obtain any Consent from, any Person in connection with (x) the execution, delivery or performance of this
Agreement or (y) the consummation of the Offer, the Merger or any of the other Contemplated Transactions, in each case, except as would not reasonably be
expected to be material to Romeo and its Subsidiaries, taken as a whole.
 

3.22        Broker’s Fees. Except as set forth on Section 3.22 of the Romeo Disclosure Schedule, no broker, finder or investment banker is entitled to
any brokerage fee, finder’s fee, opinion fee, success fee, transaction fee or other fee or commission in connection with the Offer, the Merger or any of the other
Contemplated Transactions based upon arrangements made by or on behalf of Romeo or any of its Subsidiaries.
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3.23        Opinion of Financial Advisor. The Romeo Board of Directors (in its capacity as such) has received an opinion (or an oral opinion, to be

subsequently confirmed in writing) of its financial advisor Morgan Stanley & Co. LLC, to the effect that, as of the date of such opinion and based upon and
subject to the various limitations, matters, qualifications and assumptions set forth therein, the Exchange Ratio, Offer Consideration and the Merger
Consideration to be received by the stockholders of Romeo is fair from a financial point of view to such stockholders. Promptly following execution of this
Agreement, Romeo will furnish an accurate and complete copy of such opinion to Nikola. A true, complete and correct copy of the engagement letter between
Romeo and Morgan Stanley & Co. LLC, as amended, has been provided to Nikola’s outside counsel prior to the date of this Agreement.
 

3.24        Transactions with Affiliates. Except as set forth in the Romeo SEC Documents filed prior to the date of this Agreement and for
compensation or other employment arrangements in the Ordinary Course of Business, since the date of Romeo’s last proxy statement filed in 2022 with the
SEC, there have been no Contracts, transactions or arrangements between Romeo or any of its Subsidiaries, on the one hand, and any Affiliate (including any
director, officer or employee) thereof or any holder of 5% or more of the Romeo Common Stock, on the other hand, that would be required to be reported by
Romeo pursuant to Item 404 of Regulation S-K promulgated by the SEC in Romeo’s Form 10-K or proxy statement pertaining to an annual meeting of
stockholders.
 

3.25        Information Supplied. None of the information supplied or to be supplied by or on behalf of Romeo or any of its Subsidiaries for inclusion
or incorporation by reference in (a) the Offer Documents will, at the time the Offer Documents are first mailed to the stockholders of Romeo or on the date that
the Offer is consummated, contain any untrue statement of a material fact or omit to state any material fact required to be stated therein in order to make the
statements therein, in light of the circumstances under which they are made, not misleading, (b) the Form S-4 to be filed with the SEC by Nikola in connection
with the registration under the Securities Act of the shares of Nikola Common Stock to be issued in the Offer and the Merger will, at the time the Form S-4 is
filed with the SEC, at any time it is amended or supplemented or at the time it becomes effective under the Securities Act, contain any untrue statement of a
material fact or omit to state any material fact required to be stated therein in order to make the statements therein, in light of the circumstances under which
they are made, not misleading and (c) the Schedule 14D-9 will, at the date it, or any amendment or supplement to it, is mailed to stockholders of Romeo,
contain any untrue statement of a material fact or omit to state a material fact necessary to make the statements therein, in light of the circumstances in which
they are made, not misleading (except that no representation or warranty is made by Romeo regarding such portions thereof that relate expressly to Nikola or
any of its Subsidiaries, including Purchaser, or to statements made therein based on information supplied by or on behalf of Nikola or any of its Subsidiaries
(including Purchaser) for inclusion or incorporation by reference therein). The Schedule 14D-9 will comply as to form in all material respects with the
requirements of the Exchange Act and the rules and regulations promulgated thereunder.
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3.26        Exclusivity of Representations. Except as expressly set forth in this Section 3, neither Romeo nor any Person on behalf of Romeo has made,

nor are any of them making, any representation or warranty, written or oral, express or implied, at law or in equity, including with respect to merchantability or
fitness for any particular purpose, in respect of Romeo, any of its Subsidiaries, its business or with respect to any other information provided to Nikola,
Purchaser or their respective Affiliates in connection with the transactions contemplated hereby (including the execution, delivery and performance of the
Secured Debt Agreements (including the incurrence of the Secured Loan)), including any representations or warranties about the accuracy or completeness of
any information or documents previously provided (including with respect to any financial or other projections therein), and any other such representations and
warranties are hereby expressly disclaimed. Neither Romeo nor any other Person will have or be subject to any claim, liabilities or any other obligation to
Nikola, Purchaser or any other Person resulting from the distribution or failure to distribute to Nikola or Purchaser, or Nikola’s or Purchaser’s use of, any such
information, including any information, documents, projections, estimates, forecasts or other material made available to Nikola or Purchaser in the electronic
data room maintained by Romeo for purposes of the transactions contemplated thereby or management presentations in expectation of the same, unless and to
the extent any such information is expressly included in a representation or warranty contained in this Section 2. Except for the representations and warranties
contained in Section 3, Romeo acknowledges that neither Nikola, Purchaser nor any of their respective Subsidiaries or Representatives makes, and Romeo
acknowledges that it has not relied upon or otherwise been induced by, any other express or implied representation or warranty by or on behalf of Nikola,
Purchaser or any of their respective Subsidiaries or with respect to any other information provided or made available to Romeo by or on behalf of Nikola or
Purchaser in connection with the Offer or the Merger, including any information, documents, projections, forecasts or other material made available to Romeo
or its respective Representatives in certain “data rooms” or management presentations in expectation of the Offer or the Merger.
 

Section 4. REPRESENTATIONS AND WARRANTIES OF Nikola AND PURCHASER
 

Except as disclosed in the Nikola SEC Documents filed or furnished by Nikola on or after December 31, 2020, and at least five Business Days prior to
the date of this Agreement (including all exhibits and schedules thereto and documents incorporated by reference therein and excluding any disclosures set
forth under the headings “Risk Factors”, “Forward-Looking Statements”, “Market Risk” or any similar sections, and any other disclosures included therein to
the extent predictive, cautionary or forward-looking in nature); provided, that, nothing in the Nikola SEC Documents shall be deemed to be disclosures against
Section 4.2, Nikola and Purchaser hereby represent and warrant to Romeo as follows:
 

4.1          Organization; Authority; Enforceability. Each of Nikola and Purchaser is a corporation duly incorporated and validly existing under the
laws of Delaware. All corporate action (including, with respect to Purchaser, by its sole stockholder) required to be taken in order to authorize Nikola and
Purchaser to enter into this Agreement has been taken. All action on the part of the officers of Nikola and Purchaser necessary for the execution and delivery of
this Agreement and the performance of all obligations of Nikola and Purchaser under this Agreement has been taken (other than, with respect to the
consummation of the Merger, the filing of a certificate of merger with the Secretary of State of the State of Delaware). This Agreement has been duly executed
and delivered by Nikola and Purchaser and constitutes the legal, valid and binding obligation of Nikola and Purchaser, enforceable against Nikola and
Purchaser in accordance with its terms except (i) as limited by applicable bankruptcy, insolvency, reorganization, moratorium, fraudulent conveyance, or other
laws of general application relating to or affecting the enforcement of creditors’ rights generally, or (ii) as limited by laws relating to the availability of specific
performance, injunctive relief, or other equitable remedies. Each of Nikola, Purchaser and the Nikola Subsidiaries is qualified to do business as a foreign
corporation, and is in good standing, under the laws of all jurisdictions where the nature of its business requires such qualification other than in jurisdictions
where the failure to be so qualified individually or in the aggregate would not be reasonably expected to have a Nikola Material Adverse Effect.
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4.2          Capitalization.

 
(a)            As of July 28, 2022 (the “Nikola Listing Date”), the authorized capital stock of Nikola consists of 600,000,000 shares of Nikola

Common Stock and 150,000,000 shares of preferred stock, par value $0.0001 per share, of Nikola. As of the Nikola Listing Date, there are (a) 433,476,331
shares of Nikola Common Stock issued and outstanding; (b) 28,681,764 shares of Nikola Common Stock reserved for issuance upon the exercise of
outstanding options to purchase Nikola Common Stock (“Nikola Stock Options”); (c) 21,158,909 shares of Nikola Common Stock subject to outstanding
awards of restricted stock units corresponding to Nikola Common Stock subject solely to service-based vesting requirements (“Nikola RSU Awards”);
(d) 760,915 private placement warrants for issuance of Nikola Common Stock (“Nikola Warrants”); (e) 14,266,738 shares of Nikola Common Stock subject to
outstanding awards of restricted stock units corresponding to Nikola Common Stock subject to market-based vesting requirements (“Nikola Market-Based
Awards”); (f) and other than 68,336,306 shares of Nikola Common Stock that are reserved for issuance, no other shares of capital stock or other voting
securities or equity interests of Nikola issued, reserved for issuance or outstanding. All of the issued and outstanding shares of Nikola Common Stock have
been duly authorized and validly issued and are fully paid, nonassessable and free of preemptive rights, with no personal liability attaching to the ownership
thereof. There are no bonds, debentures, notes or other indebtedness that have the right to vote on any matters on which stockholders of Nikola may vote. Other
than Nikola Stock Options, Nikola RSU Awards and Nikola Market-Based Awards and Nikola Warrants (collectively, “Nikola Equity Awards”) issued prior to
the date of this Agreement as described in this Section 4.2, as of the date of this Agreement there are no outstanding subscriptions, options, warrants, stock
appreciation rights, phantom units, scrip, rights to subscribe to, preemptive rights, anti-dilutive rights, rights of first refusal or similar rights, puts, calls,
commitments or agreements of any character relating to, or securities or rights convertible or exchangeable into or exercisable for, shares of capital stock or
other voting or equity securities of or ownership interest in Nikola, or contracts, commitments, understandings or arrangements by which Nikola may become
bound to issue additional shares of its capital stock or other equity or voting securities of or ownership interests in Nikola, or that otherwise obligate Nikola to
issue, transfer, sell, purchase, redeem or otherwise acquire, any of the foregoing (collectively, “Nikola Securities”). Other than Nikola Equity Awards, no
equity-based awards (including any cash awards where the amount of payment is determined in whole or in part based on the price of any capital stock of
Nikola or any Nikola Subsidiary) are outstanding as of the date of this Agreement. There are no voting trusts, stockholder agreements, proxies or other
agreements in effect to which Nikola or any Nikola Subsidiary is a party with respect to the voting or transfer (including preemptive rights, anti-dilutive rights,
rights of first refusal or similar rights, puts or calls) of Nikola Common Stock, capital stock or other voting or equity securities or ownership interests of Nikola
or granting any stockholder or other person any registration rights. From the close of business on the Nikola Listing Date until the date of this Agreement, no
shares of Nikola Common Stock or Nikola preferred stock have been issued, except for shares of Nikola Common Stock issued pursuant to the exercise of
Nikola Stock Options or the vesting of Nikola RSU Awards or Nikola Market-Based Awards, in each case, outstanding on the Nikola Listing Date and in
accordance with their terms.
 

 40  



 

 
(b)            All shares of Nikola Common Stock to be issued in connection with the Offer and the Merger will be duly authorized, validly

issued, fully paid and nonassessable, and all of the shares issuable pursuant to the Romeo RSUs and Romeo PSUs to be assumed by Nikola pursuant to
Section 2.5 in connection with the Merger will be duly authorized and validly issued, in each case when issued in accordance with the terms of this Agreement
and subject to no preemptive or similar rights or other liens, except for restrictions on transfer under applicable securities laws.
 

(c)            All of the issued and outstanding capital stock or other equity or voting interests of Purchaser have been duly authorized and validly
issued and are fully paid, nonassessable and free of preemptive rights, with no personal liability attaching to the ownership thereof, and is, and at the Effective
Time will be, owned by Nikola or a Nikola Subsidiary. Purchaser was incorporated solely for the purpose of entering into the transactions contemplated by this
Agreement and, since the date of its incorporation, has not carried on any business, other than the execution of this Agreement, the performance of its
obligations hereunder and matters ancillary thereto.
 

4.3           Non-Contravention; Governmental Consents.
 

(a)            Neither the execution, delivery or performance of this Agreement by Nikola or Purchaser, nor the consummation of the Offer, the
Merger or any of the transactions contemplated hereby (including execution, delivery or performance of the Secured Debt Agreements (including the
incurrence of the Secured Loan)), will: (i) violate or conflict with any provision of the respective certificates of incorporation or the bylaws of Nikola or
Purchaser; or (ii) assuming the Consents and Filings referred to Section 4.3(b) are made and obtained, constitute a violation of, or be in conflict in any material
respect with, any statute, judgment, decree, order, regulation or rule of any court or Governmental Authority applicable to Nikola or Purchaser, except, in the
case of clause (ii), as would not reasonably be expected to have, individually or in the aggregate, a Nikola Material Adverse Effect.
 

(b)            No Consent of or Filing with any Governmental Authority is required for the execution and delivery by Nikola or Purchaser of this
Agreement or the consummation by Nikola or Purchaser of the transactions contemplated hereby (including execution, delivery or performance of the Secured
Debt Agreements (including the incurrence of the Secured Loan)), except for (i) the filing with the SEC of reports under the Exchange Act and under the
Securities Act as may be required in connection with this Agreement and the transactions contemplated by this Agreement (including execution, delivery or
performance of the Secured Debt Agreements (including the incurrence of the Secured Loan)), (ii) compliance with and, if applicable, the filing of a premerger
notification and report form under the HSR Act, (iii) the filing of the Certificate of Merger with the Secretary of State of the State of Delaware pursuant to the
DGCL, (iv) the filing with NASDAQ in respect of the shares of Nikola Common Stock issuable pursuant to this Agreement and (v) such Consents, orders and
Filings as may be required under applicable federal or state securities laws.
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4.4           Legal Proceedings; Orders.

 
(a)            As of the date hereof, there is no Legal Proceeding pending or, to the Knowledge of Nikola, no person has threatened in writing to

commence any Legal Proceedings: (i) that involves Nikola or any of its Subsidiaries that would reasonably be expected to have a Nikola Material Adverse
Effect; or (ii) that materially challenges, or that may have the effect of preventing, materially delaying, making illegal or otherwise materially interfering with,
the Offer, the Merger or any of the other Contemplated Transactions.
 

(b)            There is no order, writ, injunction, judgment or decree to which Nikola or any Nikola Subsidiary, or any of the material assets
owned or used by Nikola or any Nikola Subsidiary, is subject which would be material and adverse to Nikola and its Subsidiaries, taken as a whole. To the
Knowledge of Nikola, no officer or any Nikola Subsidiary is subject to any order, writ, injunction, judgment or decree that prohibits such officer from engaging
in or continuing any conduct, activity or practice relating to the business of Nikola or any Nikola Subsidiary or to any material assets owned or used by Nikola
or any Nikola Subsidiary.
 

4.5          Broker’s Fees. No broker, finder, investment banker, consultant or intermediary other than Citigroup Global Markets Inc. is entitled to any
investment banking, brokerage, finder’s or similar fee or commission in connection with the Offer, the Merger or any of the other transactions contemplated by
this Agreement (including execution, delivery or performance of the Secured Debt Agreements (including the incurrence of the Secured Loan)) based upon
arrangements made by or on behalf of Nikola, Purchaser, or any of their respective Subsidiaries.
 

4.6          SEC Filings; Financial Statements.
 

(a)            Nikola has filed all reports required to be filed by it with the SEC since January 1, 2019, and Nikola has made available to Romeo
(including through the SEC’s EDGAR database) true, correct and complete copies of all such reports (collectively, the “Nikola SEC Documents”). As of their
respective dates, each of the Nikola SEC Documents complied in all material respects with the applicable requirements of the Exchange Act, and none of the
Nikola SEC Documents, as of their respective dates (or if amended or superseded by a filing or amendment prior to the date of this Agreement, then at the date
of such filing or amendment), contained any untrue statement of a material fact or omitted to state a material fact required to be stated therein or necessary in
order to make the statements made therein, in light of the circumstances under which they were made, not misleading. The certifications and statements
required by (A) Rule 13a-14 under the Exchange Act and (B) 18 U.S.C. §1350 (Section 906 of the Sarbanes-Oxley Act) relating to the Nikola SEC Documents
(collectively, the “Nikola Certifications”) were accurate and complete and comply as to form and content with all applicable Legal Requirements, in each case,
as of the date such Nikola Certification was made. As used in this Section 4.6, the term “file” and variations thereof shall be broadly construed to include any
manner in which a document or information is furnished, supplied or otherwise made available to the SEC.
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(b)            Each of the consolidated financial statements (including, in each case, any notes thereto) contained in the Nikola SEC Documents

was prepared in accordance with GAAP throughout the periods indicated (except as may be indicated in the notes thereto and except that financial statements
included with interim reports do not contain all notes to such financial statements) and each fairly presented in all material respects the consolidated financial
position, results of operations and changes in stockholders’ equity and cash flows of Nikola and its consolidated subsidiaries as at the respective dates thereof
and for the respective periods indicated therein (subject, in the case of unaudited statements, to normal year-end adjustments which are not expected,
individually or in the aggregate, to be material). Other than as disclosed in the Nikola SEC Documents filed prior to the date of this Agreement, there has been
no material change in Nikola’s accounting methods or principles that would be required to be disclosed in Nikola’s financial statements in accordance with
GAAP.
 

(c)            From January 1, 2019 through the date of this Agreement, Nikola has not received any correspondence from the SEC or the staff
thereof or any correspondence from the NYSE or the staff thereof relating to the delisting or maintenance of listing of the Nikola Common Stock on the NYSE.
Nikola has not disclosed any unresolved comments in the Nikola SEC Documents.
 

(d)            Since January 1, 2019, there have been no material internal investigations regarding financial reporting or accounting policies and
practices discussed with, reviewed by or initiated at the direction of the chief executive officer or chief financial officer of Nikola, the Nikola Board of
Directors or any committee thereof, other than ordinary course audits or reviews of accounting policies and practices or internal controls required by the
Sarbanes-Oxley Act.
 

(e)            Nikola is in compliance in all material respects with the applicable provisions of the Sarbanes-Oxley Act and the applicable listing
and governance rules and regulations of the NYSE.
 

(f)             Nikola maintains a system of internal control over financial reporting (as defined in Rules 13a-15(f) and 15d-15(f) of the Exchange
Act) that is sufficient to provide reasonable assurance regarding the reliability of financial reporting and the preparation of financial statements for external
purposes in accordance with GAAP, including policies and procedures sufficient to provide reasonable assurance (i) that Nikola maintains records that in
reasonable detail accurately and fairly reflect Nikola’s transactions and dispositions of assets, (ii) that transactions are recorded as necessary to permit
preparation of financial statements in accordance with GAAP, (iii) that receipts and expenditures are made only in accordance with authorizations of
management and the Nikola Board of Directors, and (iv) regarding prevention or timely detection of the unauthorized acquisition, use or disposition of Nikola’s
assets that could have a material effect on Nikola’s financial statements. Nikola has disclosed to Nikola’s auditors and the audit committee of the Nikola Board
of Directors (and made available to Romeo a summary of the significant aspects of such disclosure) (A) all significant deficiencies and material weaknesses in
the design or operation of internal control over financial reporting that are reasonably likely to adversely affect Nikola’s ability to record, process, summarize
and report financial information and (B) any fraud, whether or not material, that involves management or other employees who have a significant role in
Nikola’s internal control over financial reporting. Except as disclosed in the Nikola SEC Documents filed prior to the date of this Agreement, Nikola has not
identified any material weaknesses in the design or operation of Nikola’s internal control over financial reporting. Since December 31, 2019, there have been
no material changes in Nikola’s internal control over financial reporting.
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(g)            Nikola maintains “disclosure controls and procedures” (as defined in Rules 13a-15(e) and 15d-15(e) of the Exchange Act) (the

“Nikola DC&Ps”) in compliance with the Exchange Act. The Nikola DC&Ps are reasonably designed to ensure that all information (both financial and non-
financial) required to be disclosed by Nikola in the reports that it files or submits under the Exchange Act is recorded, processed, summarized and reported
within the time periods specified in the rules and forms of the SEC, and that all such information is accumulated and communicated to Nikola’s management as
appropriate to allow timely decisions regarding required disclosure and to make the Nikola Certifications.
 

4.7           No Undisclosed Liabilities. As of the date of this Agreement, neither Nikola nor any Nikola Subsidiary has any Liability required to be
reflected on a consolidated balance sheet prepared in accordance with GAAP, except for: (a) Liabilities identified as such in the “liabilities” column of the
Nikola Unaudited Interim Balance Sheet; (b) Liabilities that have been incurred by Nikola or its Subsidiaries since the date of the Nikola Unaudited Interim
Balance Sheet in the Ordinary Course of Business; (c) Liabilities for performance in the Ordinary Course of Business of obligations of Nikola or any Nikola
Subsidiary under Nikola Contracts, including the reasonably expected performance of such Nikola Contracts in accordance with their terms (which would not
include, for example, any instances of breach or indemnification); (d) Liabilities incurred in connection with the Contemplated Transactions;; and (e) Liabilities
that would not reasonably be expected to have, individually or in the aggregate, a Nikola Material Adverse Effect.
 

4.8          Absence of Certain Changes or Events. From December 31, 2021, to the date of this Agreement, there has not occurred any fact,
circumstance, effect, change, event or development that, individually or in the aggregate, has had or would reasonably be expected to have a Nikola Material
Adverse Effect. Except in connection with the execution and delivery of this Agreement and the consummation of the Contemplated Transactions, and the
discussions, negotiations and transactions related thereto, from January 1, 2022 to the date of this Agreement, Nikola and the Nikola Subsidiaries have
conducted their business in the Ordinary Course of Business in all material respects (other than with respect to any COVID Measures).
 

4.9          Shares of Common Stock.
 

(a)            The shares of Nikola Common Stock to be issued and delivered to the Romeo stockholders in accordance with this Agreement,
when so issued and delivered, will be duly authorized, validly issued, fully paid and nonassessable and not subject to preemptive rights or similar rights or
other liens, except for restrictions on transfer under applicable securities laws.
 

(b)            Neither Nikola nor any of its Affiliates has entered into any Contract, arrangement or understanding (in each case, whether oral or
written), or authorized, committed or agreed to enter into any Contract, arrangement or understanding (in each case, whether oral or written), pursuant to
which: (i) any stockholder of Romeo would be entitled to receive consideration of a different amount or nature than the Merger Consideration or (ii) any
stockholder of the Nikola (A) agrees to vote to adopt this Agreement or the Merger or (B) agrees to vote against, or not to tender its shares of Romeo Common
Stock in, any Acquisition Transaction.
 

4.10        No Vote of Nikola Stockholders. Except for the adoption of this Agreement by Nikola as the sole stockholder of Purchaser, no vote of the
stockholders of Nikola is required by any Legal Requirement or the certificate of incorporation or bylaws of Nikola in order for Nikola to consummate the
Offer or the Merger.
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4.11        Lack of Ownership of Shares. As of the date of this Agreement, neither Nikola nor any of its Subsidiaries owns, directly or indirectly, any

securities of Romeo.
 

4.12        Solvency. Neither Nikola nor Purchaser is entering into the Contemplated Transactions with the actual intent to hinder, delay or defraud either
present or future creditors of Romeo or any of its Subsidiaries. Each of Nikola and Purchaser is “solvent” (within the meaning of applicable laws relating to
fraudulent transfers) and will not have unreasonably small capital for the business in which it is engaged and in which it is proposed to be engaged following
consummation of the transactions contemplated by this Agreement (including execution of the Secured Debt Agreement).
 

4.13        Information Supplied. None of the information supplied or to be supplied by or on behalf of Nikola or any of its Subsidiaries for inclusion or
incorporation by reference in (a) the Form S-4 to be filed with the SEC by Nikola in connection with the registration under the Securities Act of the shares of
Nikola Common Stock to be issued in the Offer and the Merger will, at the time the Form S-4 is filed with the SEC, at any time it is amended or supplemented
or at the time it becomes effective under the Securities Act, contain any untrue statement of a material fact or omit to state any material fact required to be
stated therein in order to make the statements therein, in light of the circumstances under which they are made, not misleading and (b) the Offer Documents, or
any amendment or supplement to it, is mailed to stockholders of Romeo, contain any untrue statement of a material fact or omit to state a material fact
necessary to make the statements therein, in light of the circumstances in which they are made, not misleading (except that no representation or warranty is
made by Nikola regarding such portions thereof that relate expressly to Romeo or any of its Subsidiaries, or to statements made therein based on information
supplied by or on behalf of Romeo or any of its Subsidiaries for inclusion or incorporation by reference therein). The Form S-4 and the Offer Documents will
comply as to form in all material respects with the requirements of the Exchange Act.
 

4.14        Tax Matters. Neither Nikola, Purchaser, nor any Nikola Subsidiary has taken any action or has knowledge of any fact or circumstance (other
than any fact, circumstance or action expressly contemplated hereby) that could reasonably be expected to prevent the Offer and the Merger, taken together as
integrated steps in a single transaction for federal income tax purposes, from qualifying as a reorganization within the meaning of Section 368(a) of the Code.
 

4.15        Exclusivity of Representations. Except as expressly set forth in this Section 4, neither Nikola, Purchaser, nor any Person on behalf of Nikola
or Purchaser has made, nor are any of them making, any representation or warranty, written or oral, express or implied, at law or in equity, including with
respect to merchantability or fitness for any particular purpose, in respect of Nikola or its business in connection with the transactions contemplated hereby
(including the execution, delivery and performance of the Secured Debt Agreements (including the incurrence of the Secured Loan)), including any
representations or warranties about the accuracy or completeness of any information or documents previously provided (including with respect to any financial
or other projections therein), and any other such representations and warranties are hereby expressly disclaimed. Except for the representations and warranties
contained in Section 2, Nikola and Purchaser acknowledge that neither Romeo nor any of its Subsidiaries or Representatives makes, and Nikola and Purchaser
acknowledge that they have not relied upon or otherwise been induced by, any other express or implied representation or warranty by or on behalf of Romeo or
any of its Subsidiaries or with respect to any other information provided or made available to Nikola or Purchaser by or on behalf of Romeo in connection with
the Merger, including any information, documents, projections, forecasts or other material made available to Nikola, Purchaser or their respective
Representatives in certain “data rooms” or management presentations in expectation of the Offer and the Merger.
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Section 5. CERTAIN COVENANTS OF THE PARTIES

 
5.1          Access and Investigation.

 
(a)           Subject to the terms of the Confidentiality Agreement which the Parties agree will continue in full force following the date of this

Agreement, during the period commencing on the date of this Agreement and ending at the Effective Time (the “Pre-Closing Period”), upon reasonable notice,
Romeo shall, and shall use commercially reasonable efforts to cause Romeo’s Representatives to: (a) provide Nikola and Nikola’s Representatives with
reasonable access during normal business hours to Romeo’s Representatives, personnel and assets and to all existing books, records, Tax Returns, work papers
and other documents and information relating to Romeo and its Subsidiaries; (b) provide Nikola and Nikola’s Representatives with such copies of the existing
books, records, Tax Returns, work papers, product, technology and service data, and other documents and information relating to Romeo and its Subsidiaries,
and with such additional financial, operating and other data and information regarding Romeo and its Subsidiaries as Nikola may reasonably request; and
(c) permit Nikola’s officers and other employees to meet, upon reasonable notice and during normal business hours, with the chief financial officer and other
officers and managers of Romeo responsible for Romeo’s financial statements and the internal controls of Romeo to discuss such matters as Nikola deems
necessary or appropriate in order to enable Nikola to satisfy its obligations under the Sarbanes-Oxley Act and the rules and regulations relating thereto;
provided, that such investigation shall only be upon reasonable notice and shall be at Nikola’s sole cost and expense; provided, further, that nothing herein shall
require Romeo to disclose any information to Nikola or its Representatives if such disclosure would, in the reasonable judgment of Romeo, (i) violate
applicable Legal Requirements or the provisions of any Contract (including any confidentiality agreement or similar agreement or arrangement) to which
Romeo or any of its Subsidiaries is a party or (ii) jeopardize any attorney-client or other legal privilege; provided, further, that nothing herein shall authorize
Nikola or its Representatives to undertake any environmental testing involving sampling of soil, groundwater or building materials, or other similar invasive
techniques at any property of Romeo or its Subsidiaries. If Romeo does not provide or cause its Representatives to provide such access or such information in
reliance on clause “(i)” or “(ii)” of previous sentence, then Romeo shall promptly (and in any event within two (2) Business Days after Romeo determines that
it will not provide or cause it Representatives to provide such access or such information) provide a written notice to Nikola stating that it is withholding such
access or such information and stating the justification therefor, and shall use commercially reasonable efforts to provide the applicable information in a way
that would not violate such Legal Requirement, Contract or confidentiality agreement, or jeopardize such privilege. No investigation or access permitted
pursuant to this Section 5.1 shall be deemed to modify any representation or warranty made by Romeo hereunder. Nikola agrees that it will not, and will cause
its Representatives not to, use any information obtained pursuant to this Section 5.1 for any competitive or other purpose unrelated to the consummation of the
Contemplated Transactions. Without limiting the generality of the foregoing, during the Pre-Closing Period, Romeo shall promptly make available to Nikola
copies of:
 

(i)            the unaudited monthly consolidated balance sheets and cashflow statement of Romeo as of the end of each calendar month
and the related unaudited monthly consolidated statements of operations, statements of stockholders’ equity, which shall be delivered within twenty (20) days
after the end of such calendar month, or such longer periods as Nikola may agree to in writing, and the month-end cash balances of Romeo and its Subsidiaries,
which shall be delivered within five (5) days after the end of such calendar month, or such longer periods as Nikola may agree to in writing.
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(b)            Before any document or other written communication prepared by or on behalf any Party or any of their respective Affiliates that is

related to any of the Contemplated Transactions and is required to be filed with the SEC pursuant to Regulation 14D under the Exchange Act (a “Merger
Communication”) is disseminated to any investor, analyst, member of the media, employee, client, customer or other third party or otherwise made accessible
on the website of the Party making such disclosure (whether in written, video or oral form via webcast, hyperlink or otherwise), such Party shall share a draft of
such Merger Communication with the other Party hereto and give reasonable and good faith consideration to any comments made by such other Party and its
counsel on any such Merger Communication.
 

5.2          Operation of Romeo’s Business(a).
 

(a)            Except as set forth on Section 5.2 of the Romeo Disclosure Schedule, during the Pre-Closing Period Romeo shall and shall cause
each Romeo Subsidiary to (i) conduct its business and operations in the Ordinary Course of Business and use commercially reasonable efforts to preserve intact
the current business organization of Romeo and its Subsidiaries and maintain their respective relations and good will with Governmental Bodies and all
significant suppliers, customers, licensors, licensees, distributors and lessors and other significant business relations and (ii) comply in all respects with the
terms of the Secured Debt Agreements.
 

(b)            During the Pre-Closing Period, Romeo shall promptly notify Nikola in writing, by delivering an updated Romeo Disclosure
Schedule, of: (i) the discovery by Romeo of any event, condition, fact or circumstance that occurred or existed on or prior to the date of this Agreement and that
causes or constitutes a material inaccuracy in any representation or warranty made by Romeo in this Agreement in a manner that would cause the conditions set
forth in clause E(1) of Schedule B not to be satisfied; (ii) any event, condition, fact or circumstance that occurs, arises or exists after the date of this Agreement
and that would be reasonably likely to cause or constitute a material inaccuracy in any representation or warranty made by Romeo in this Agreement or result
in a material breach of a covenant or other obligation of Romeo pursuant to this Agreement; and (iii) any event, condition, fact or circumstance that would
reasonably be expected to make the timely satisfaction of any of the conditions set forth in Section 7 or Schedule B impossible or materially less likely,
including, but not limited to, any potential insolvency, reorganization or bankruptcy proceeding. Without limiting the generality of the foregoing, Romeo shall
promptly advise Nikola in writing of any Legal Proceeding or material, written claim threatened, commenced or asserted against or with respect to, or
otherwise affecting, Romeo or, to the Knowledge of Romeo, any director, officer of Romeo. Notwithstanding anything in the contrary in this Agreement, (i) no
notification given to Nikola (including pursuant to this Section 5.2(b)) shall change, limit or otherwise affect any of the representations, warranties, covenants
or obligations of Romeo or any of its Subsidiaries contained in this Agreement or the Romeo Disclosure Schedule (including for purposes of clause E of
Schedule B), and (ii) Romeo’s obligations, actions or inactions pursuant to this Section 5.2(b) shall be deemed excluded for purposes of determining whether
Romeo has complied with its covenants (including for purposes of clause E of Schedule B) unless such breach is a Willful Breach by which Nikola has been
actually prejudiced.
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5.3           Negative Obligations.

 
Except (i) as expressly contemplated or permitted by this Agreement, disclosed in the Romeo SEC Documents (on file as of the date hereof),

in response to COVID Measures or pursuant to a Legal Requirement, (ii) with the prior written consent of Nikola (which consent shall not be unreasonably
withheld, conditioned or delayed) or (iii) as set forth on Section 5.3 of the Romeo Disclosure Schedule, at all times during the period commencing with the
execution and delivery of this Agreement and continuing until the earlier to occur of the termination of this Agreement pursuant to Section 8 and the Effective
Time, Romeo shall not, nor shall it cause or permit any of its Subsidiaries to, do any of the following:
 

(a)           declare, accrue, set aside or pay any dividend or made any other distribution in respect of any shares of its capital stock; or reprice
any Romeo Option, repurchase, redeem or otherwise reacquire any shares of its capital stock or other securities (except for shares of Romeo Common Stock
from terminated employees of Romeo);
 

(b)           sell, issue or grant, or authorize the issuance of: (i) any capital stock or other security (except for shares of Romeo Common Stock
issued upon the valid exercise of Romeo Options, Romeo RSUs, Romeo PSUs, Private Placement Warrants or Legacy Warrants outstanding as of the date of
this Agreement); (ii) any option, warrant or right to acquire any capital stock or any other security; or (iii) any instrument convertible into or exchangeable for
any capital stock or other security;
 

(c)            amend its certificate of incorporation, bylaws or other charter or organizational documents, or effect or be a party to any merger,
consolidation, share exchange, business combination, recapitalization, reclassification of shares, stock split, reverse stock split or similar transaction except as
related to the Contemplated Transactions;
 

(d)            form any Subsidiary or acquire any equity interest or other interest in any other Entity;
 

(e)            lend money to any Person (other than for transactions among Romeo and its Subsidiaries); incur or guarantee any indebtedness for
borrowed money; issue or sell any debt securities or options, warrants, calls or other rights to acquire any debt securities; guarantee any debt securities of
others;
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(f)            adopt, establish or enter into any material Romeo Employee Plan; cause or permit any Romeo Employee Plan to be amended other

than as required by law or in order to make amendments for the purposes of compliance with Section 409A of the Code, except for in the Ordinary Course of
Business;
 

(g)           (i) pay any bonus or make any profit-sharing or similar payment to, or increase the amount of the wages, salary, commissions, fringe
benefits or other compensation or remuneration payable to, any of its directors, employees or consultants, except for those paid or increased in the Ordinary
Course of Business or pursuant to the terms of any Romeo Employee Plan; (ii) pay or increase the severance or change of control benefits offered to any
current or new employee or consultant, except for those paid or increased in the Ordinary Course of Business or pursuant to the terms of any Romeo’s
Executive Severance and Change in Control Plan; or (iii) select, designate or deem employee, officer, or other service provider as a participant in the Company
Executive Severance and Change of Control Plan that is not otherwise set forth on Section 5.3(d) of the Disclosure Schedule.;
 

(h)           (i) terminate the employment or services of any officer or employee of Romeo with the title of vice president or above, other than for
cause, or (ii) hire or promote any individual whose target annual compensation (that is, base salary or wages plus annual bonus or other short-term cash
incentive compensation) is greater than $125,000, other than for the purpose of replacing a previously existing position;
 

(i)            subject to Sections 5.4 and 6.1, otherwise dispose of, any material asset, right or property, or grant any Encumbrance with respect to
any material asset, right or property;
 

(j)            make, change or revoke any material Tax election; file any material amendment to any Tax Return; adopt or change any material
accounting method in respect of Taxes; change any annual Tax accounting period; enter into any Tax allocation agreement, Tax sharing agreement or Tax
indemnity agreement, other than commercial contracts entered into in the Ordinary Course of Business with vendors, customers or landlords; enter into any
“closing agreement” as described in Section 7121 of the Code (or any corresponding or similar provision of state, local or foreign law) with respect to any Tax;
settle or compromise any claim, notice, audit report or assessment in respect of material Taxes; apply for or enter into any ruling from any Tax authority with
respect to Taxes; surrender any right to claim a material Tax refund; or consent to any extension or waiver of the statute of limitations period applicable to any
material Tax claim or assessment;
 

(k)           except in the Ordinary Course of Business, enter into, materially amend or terminate (excluding any expiration in accordance with its
terms) any Romeo Material Contract;
 

(l)            except in the Ordinary Course of Business, enter into any individual contract under which Romeo or any of its Subsidiaries grants or
agrees to grant any right to material Intellectual Property; or agrees to pay any royalties or other payments expected to be in excess of $150,000 per year with
respect to any Intellectual Property;
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(m)          waive, release, assign, settle, compromise or admit wrongdoing (including by Romeo, any Romeo Subsidiary or any of their

Affiliates or Representatives) with respect to any existing or potential claim, action or proceeding (other than any claim, action or proceeding relating to Taxes,
which shall be governed exclusively by clause (k) above), other than waivers, releases, assignments, settlements or compromises that do not include any
admission of wrongdoing and do not and are not reasonably likely to create material obligations of Romeo or any of its Affiliates (including Romeo
Subsidiaries, but excluding future obligations to refrain from defamation or violations of Law) other than the payment of monetary damages not in excess of
$100,000 in the aggregate or ordinary course claims and related Legal Proceedings under or with respect to any insurance policy;
 

(n)           incur or commit to incur any capital expenditures, or any obligations or liabilities in connection therewith that, individually or in the
aggregate, are in excess of $100,000, other than (i) any capital expenditure (or series of related capital expenditures) contemplated by Romeo’s current forecast
consistent in all material respects with Romeo’s annual capital expenditure forecast for the periods following the date of this Agreement, as provided to Nikola
prior to the date of this Agreement or (ii) in the Ordinary Course of Business;
 

(o)           except as contemplated by this Agreement, adopt or enter into a plan of complete or partial liquidation, dissolution, recapitalization
or other reorganization; or
 

(p)           agree, resolve or commit to do any of the foregoing.
 

5.4           No Solicitation.
 

(a)            Romeo agrees that neither it nor any of its Subsidiaries shall, nor shall it nor any of its Subsidiaries authorize or permit any of the
Representatives retained by it or any of its Subsidiaries to, directly or indirectly: (i) solicit, initiate, respond to or take any action to facilitate or encourage any
inquiries or the communication, making, submission or announcement of any Acquisition Proposal or Acquisition Inquiry or take any action that would
reasonably be expected to lead to an Acquisition Proposal or Acquisition Inquiry; (ii) enter into or participate in any discussions or negotiations with any
Person with respect to any Acquisition Proposal or Acquisition Inquiry; (iii) furnish any information regarding Romeo or any of its Subsidiaries to any Person
in connection with, in response to, relating to or for the purpose of assisting with, facilitating or encouraging an Acquisition Proposal or Acquisition Inquiry;
(iv) approve, endorse or recommend any Acquisition Proposal (subject to Section 6.1) (v) execute or enter into any letter of intent, agreement in principle, term
sheet, acquisition agreement, joint venture agreement, partnership agreement, merger agreement, option agreement or similar document or any Contract
contemplating or otherwise relating to any Acquisition Transaction (an “Acquisition Agreement”); or (vi) grant any waiver or release under any confidentiality,
standstill or similar agreement (other than to Nikola) or approve any transaction under, or any third party becoming an “interested stockholder” under,
Section 203 of the DGCL.
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(b)            Notwithstanding anything contained in Section 5.4(a), prior to the Acceptance Time, (i) Romeo may enter into discussions or

negotiations with any Person that has made (and not withdrawn) a bona fide, unsolicited, Acquisition Proposal, which Romeo’s Board of Directors determines
in good faith, after consultation with its independent financial advisor and its outside legal counsel, constitutes, or is reasonably likely to lead to, a Superior
Offer, and (ii) thereafter furnish to such Person non-public information regarding Romeo pursuant to an executed confidentiality agreement containing
provisions (including nondisclosure provisions, use restrictions, non-solicitation provisions, no-hire provisions and “standstill” provisions) at least as favorable
to Romeo as those contained in the Confidentiality Agreement, but in each case of the foregoing clauses (i) and (ii), only if: (A) neither Romeo nor any
Representative of Romeo has breached this Section 5.4; (B) the Romeo Board of Directors determines in good faith based on the advice of outside legal
counsel that the failure to take such action would be inconsistent with the fiduciary duties of the Romeo Board of Directors under applicable Legal
Requirements; (C) at least twenty-four (24) hours prior to furnishing any such non-public information to, or entering into discussions with, such Person, Romeo
(x) gives Nikola written notice of the identity of such Person, the terms and conditions of any proposals or offers (including, if applicable, copies of any written
requests, proposals or offers, including proposed agreements and proposed financing) made thereby, and Romeo’s intention to furnish nonpublic information to,
or enter into discussions with, such Person; and (y) furnishes concurrently such non-public information to Nikola (to the extent such non-public information has
not been previously furnished by Romeo to Nikola). Without limiting the generality of the foregoing, Romeo acknowledges and agrees that, in the event any
Romeo Representative (whether or not such Representative is purporting to act on behalf of Romeo) takes any action that, if taken by Romeo, would constitute
a breach of this Section 5.4 by Romeo, the taking of such action by such Representative shall be deemed to constitute a breach of this Section 5.4 by Romeo for
purposes of this Agreement. Notwithstanding anything to the contrary set forth in this Section 5.4, if the Romeo receives a bona fide written Acquisition
Proposal or Acquisition Inquiry from a third party that was not initiated, sought, solicited, knowingly facilitated, knowingly encouraged, knowingly induced or
otherwise procured in violation of this Agreement, then Romeo may contact the Person or any of its Representatives who has made such Acquisition Proposal
or Acquisition Inquiry solely to clarify the terms of such Acquisition Proposal or Acquisition Inquiry so that the Romeo Board of Directors may inform itself
about such Acquisition Proposal or Acquisition Inquiry and to inform such Person or its Representatives of this Section 5.4; provided that such action may only
be to request from such Person a written response to questions for the purpose of clarifying such Acquisition Proposal or Acquisition Inquiry (and not for the
purpose of engaging, directly or indirectly, in any discussions or negotiations of any sort regarding the material terms of the Acquisition Proposal or
Acquisition Inquiry); provided further (x) simultaneously with sending any written communication to such Person, the Romeo shall deliver to Nikola a copy of
such written communication, and (y) promptly (and in any event within 24 hours) after receiving any communication from such Person, the Romeo shall
deliver to Nikola a copy of such communication.
 

(c)            If Romeo or any Romeo Representative receives an Acquisition Proposal or Acquisition Inquiry at any time during the Pre-Closing
Period, then Romeo shall promptly (and in no event later than twenty-four (24) hours after Romeo becomes aware of such Acquisition Proposal or Acquisition
Inquiry) advise Nikola orally and in writing of such Acquisition Proposal or Acquisition Inquiry (including the identity of the Person making or submitting
such Acquisition Proposal or Acquisition Inquiry, the terms thereof (including proposed financing), and any written materials submitted therewith). Romeo
shall keep Nikola informed, on a current basis, in all material respects with respect to the status and terms of any such Acquisition Proposal or Acquisition
Inquiry and any modification or proposed modification thereto, and shall deliver copies of any written materials submitted therewith. In addition to the
foregoing, Romeo shall provide Nikola with at forty-eight (48) hours’ written notice (or such shorter period of notice provided to its board of directors) of a
meeting of its board of directors (or any committee thereof) at which its board of directors (or any committee thereof) is reasonably expected to consider an
Acquisition Proposal or Acquisition Inquiry Romeo has received.
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(d)            Romeo shall and shall cause its Representatives to cease immediately and cause to be terminated, and shall not authorize or

knowingly permit any of its Representatives to continue, any and all existing activities, discussions or negotiations, if any, with any third party conducted prior
to the date of this Agreement with respect to any Acquisition Proposal or Acquisition Inquiry and shall use its reasonable best efforts to cause any such third
party (or its Representatives) in possession of non-public information in respect of Romeo or its Subsidiaries that was furnished by or on behalf of Romeo or its
Subsidiaries to return or destroy (and confirm destruction of) all such information.
 

5.5          Conduct of Business by Nikola Pending the Merger. During the Pre-Closing Period, Nikola shall comply in all respects with the terms of
the Secured Debt Agreements. Except in response to COVID Measures or pursuant to a Legal Requirement, Nikola and Purchaser covenant and agree with
Romeo that between the date hereof and the Effective Time or the date, if any, on which this Agreement is terminated pursuant to Section 8.1, Nikola and
Purchaser shall not:
 

(a)           declare, accrue, set aside or pay any dividend or made any other distribution in respect of any shares of its capital stock;
 

(b)           amend its certificate of incorporation, bylaws or other charter or organizational documents in any manner that would adversely affect
the holders of Romeo Common Stock who would receive Nikola Common Stock at the Effective Time in a manner different from holders of Nikola Common
Stock prior to the Effective Time; or
 

(c)           agree, resolve or commit to do any of the foregoing.
 

Section 6. ADDITIONAL AGREEMENTS OF THE PARTIES
 

6.1           Romeo Board Recommendation.
 

(a)            Romeo agrees, subject to Section 6.1(b): (i) that Romeo’s Board of Directors shall recommend that the holders of Romeo Capital
Stock accept the Offer and tender their shares of Romeo Capital Stock to Purchaser pursuant to the Offer; (ii) the Schedule 14D-9 shall include a statement to
the effect that the Romeo Board of Directors has determined that the Offer is advisable and fair to, and in the best interests of, Romeo and its stockholders, has
deemed advisable and approved this Agreement, the Offer, the Merger and the other actions contemplated by this Agreement, and recommends that Romeo’s
stockholders accept the Offer and tender their shares of Romeo Capital Stock to Purchaser pursuant to the Offer (the “Romeo Board Recommendation”); and
(iii) the Romeo Board Recommendation shall not be withdrawn or modified in a manner adverse to Nikola, and no resolution by the Romeo Board of Directors
or any committee thereof to withdraw or modify the Romeo Board Recommendation in a manner adverse to Nikola shall be adopted or proposed.
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(b)            Notwithstanding anything to the contrary contained in Section 6.1(a), subject to Section 5.4, at any time prior to the Acceptance

Time, Romeo’s Board of Directors may withhold, amend, withdraw or modify the Romeo Board Recommendation in a manner adverse to Nikola or
recommend any Acquisition Transaction (collectively a “Romeo Board Adverse Recommendation Change”) if, but only if, Romeo’s Board of Directors
determines in good faith following consultation with its outside legal counsel and independent financial advisors, that the failure to withhold, amend, withdraw
or modify such recommendation would be inconsistent with Romeo’s Board of Directors fiduciary duties under applicable Legal Requirements; provided, that
Nikola receives written notice from Romeo confirming that Romeo’s Board of Directors intends to change its recommendation at least three (3) Business Days
in advance of the Romeo Board Recommendation being withdrawn, withheld, amended or modified in a manner adverse to Nikola (the “Recommendation
Change Notice Period”). Such notice shall describe in reasonable details the reasons for such intention and if such reasons are related to a Superior Offer, then
also specifying the material terms and conditions of such Superior Offer, including the identity of the Person making such offer (and attaching the most current
and complete version of any written agreement or other document relating thereto), including financing documents; all such documents shall be updated on a
prompt basis during the Recommendation Change Notice Period. During the Recommendation Change Notice Period, Romeo and its Representatives shall
negotiate with Nikola in good faith to make such adjustments in the terms and conditions of this Agreement so that such Acquisition Proposal ceases to
constitute a Superior Offer, and, at no point may the Board of Directors of Romeo accept a Superior Offer unless it has determined in good faith that such
Acquisition Proposal constitutes a Superior Offer at the end of such Recommendation Change Notice Period after consultation with, and taking into account
the advice of its independent financial advisor and its outside legal counsel, as well as any revisions to the terms of the Merger or this Agreement proposed by
Nikola.
 

(c)            If Nikola, in its discretion, proposes to make such adjustments (it being agreed that in the event that, after commencement of the
Recommendation Change Notice Period, there is any material revision to the terms of a Superior Offer, including, any revision in price or financing, the
Recommendation Change Notice Period shall be extended, if applicable, to ensure that at least two (2) Business Days remain in the Recommendation Change
Notice Period subsequent to the time Romeo notifies Nikola of any such material revision (it being understood that there may be multiple extensions)).
 

(d)            Nothing contained in this Agreement shall prohibit Romeo or its Board of Directors from (i) taking and disclosing to the
stockholders of Romeo a position as contemplated by Rule 14e-2(a) under the Exchange Act or complying with the provisions of Rule 14d-9 under the
Exchange Act (other than Rule 14d-9(f) under the Exchange Act), and (ii) making a “stop, look and listen” communication to the stockholders of Romeo
pursuant to Rule 14d-9(f) under the Exchange Act, provided, however, that (A) in the case of each of the foregoing clauses (i) and (ii), any such disclosure or
public statement shall be deemed to be a Romeo Board Adverse Recommendation Change subject to the terms and conditions of this Agreement unless
Romeo’s Board of Directors reaffirms the Romeo Board Recommendation in such disclosure or public statement or within five (5) Business Days of such
disclosure or public statement and (B) Romeo shall not affect a Romeo Board Adverse Recommendation Change unless specifically permitted pursuant to the
terms of Section 6.1(b).
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(e)            Notwithstanding anything herein to the contrary, the Romeo Board of Directors shall be permitted, in response to an Intervening

Event occurring after the date of this Agreement, to not make the Romeo Board Recommendation or to withdraw or modify in a manner adverse to Nikola the
Romeo Board Recommendation, only if and to the extent that all of the following conditions are met: (A) the Romeo Board of Directors determines in good
faith, as a result of the Intervening Event, after consulting with outside legal counsel and independent financial advisors, that making the Romeo Board
Recommendation or failing to so withdraw or modify the Romeo Board Recommendation is reasonably likely to be inconsistent with the fiduciary duties of the
Romeo Board of Directors under applicable Legal Requirements (B) before taking any such action, Romeo promptly gives Nikola written notice advising
Nikola of the decision of the Romeo Board of Directors to take such action, which notice will describe the Intervening Event in reasonable detail, and Romeo
has observed the Recommendation Change Notice Period after delivery of such notice to propose revisions to the terms of this Agreement (or to make another
proposal) in response to such Intervening Event and during such period has made its Representatives reasonably available to negotiate with Nikola (to the
extent Nikola wishes to negotiate) with respect to such proposed revisions or other proposal, if any (it being understood and agreed that any change in fact
(other than an immaterial change) relating to such Intervening Event shall require a new notice period with a new Recommendation Change Notice Period of
two (2) Business Days); and (C) Nikola does not make, within the Recommendation Change Notice Period, a proposal that the Romeo Board of Directors
determines in good faith, after consulting with outside legal counsel and independent financial advisors, would obviate the need to not make or withdraw or
modify the Romeo Board Recommendation. For purposes of this Agreement, “Intervening Event” means any event, development or change in circumstances
that was not known to the Romeo Board of Directors, or if known, the consequences of which were not reasonably foreseeable as of the date of this Agreement,
which event, change or development becomes known to the Romeo Board of Directors prior to the Acceptance Time; provided that in no event shall the
following events, changes or developments constitute an Intervening Event: (x) the receipt, existence or terms of an Acquisition Proposal or any matter relating
thereto or consequence thereof or (y) any change in the price or trading volume of the Romeo Common Stock or any other securities of Romeo or its
Subsidiaries (provided that the underlying causes of such changes may constitute, or be taken into account in determining whether there has been, an
Intervening Event).
 

6.2           Regulatory Approvals. Each Party shall use reasonable best efforts to file or otherwise submit, as soon as practicable after the date of this
Agreement, all applications, notices, reports and other documents reasonably required to be filed by such Party with or otherwise submitted by such Party to
any Governmental Body with respect to the Offer, the Merger and the other Contemplated Transactions, and to submit promptly any additional information
requested by any such Governmental Body. Without limiting the generality of the foregoing, the Parties shall, promptly after the date of this Agreement,
prepare and file, if any, (a) the notification and report forms required to be filed under the HSR Act, which in any event shall be filed within ten (10) Business
Days after the execution of this Agreement (unless a later date is mutually agreed to by the Parties) and (b) any notification or other document required to be
filed in connection with the Offer or the Merger under any applicable foreign Legal Requirement relating to antitrust or competition matters. Romeo and
Nikola shall respond as promptly as is practicable to respond in compliance with: (i) any inquiries or requests received from the Federal Trade Commission or
the Department of Justice for additional information or documentation; and (ii) any inquiries or requests received from any state attorney general, foreign
antitrust or competition authority or other Governmental Body in connection with antitrust or competition matters. Each Party shall give the other Party the
right to review and comment on all material filings or responses to be submitted to any Governmental Body, and in good faith will take the other Party’s
comments into account. Notwithstanding anything to the contrary in this Agreement, neither Party shall be required to defend any lawsuits or other legal
proceedings pursuant to any antitrust or competition laws, whether judicial or administrative, challenging this Agreement or the consummation of the
transactions contemplated hereby, including the Offer, the Merger and the execution, delivery and performance of the Secured Debt Agreements (including the
incurrence of the Secured Loan).
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Each of the Parties hereto will furnish to the other such necessary information and reasonable assistance as the other may reasonably request in

connection with the preparation of any required governmental filings or submissions and will cooperate in responding to any inquiry from a Governmental
Body, including (i) promptly informing the other Party of such inquiry, (ii) consulting in advance before making any material presentations or submissions to a
Governmental Body, (iii) giving the other Party the opportunity to attend and participate in any substantive meetings or discussions with any Governmental
Body, to the extent not prohibited by such Governmental Body and (iv) supplying each other with copies of all material correspondence, submissions or written
communications between either Party and any Governmental Body with respect to this Agreement. Each Party, in their respective sole and absolute discretion,
may redact material as necessary to comply with contractual arrangements, address reasonable attorney-client or other privilege concerns, exclude any
information relating to Romeo valuation and similar matters relating to the transactions contemplated herein (including the execution, delivery and
performance of the Secured Debt Agreements (including the incurrence of the Secured Loan)), or designate any competitively sensitive material as “Outside
Counsel Only Material” such that such materials and the information contained therein shall be given only to the outside counsel of the recipient and will not
be disclosed to employees, officers or directors of the recipient unless express permission is obtained in advance from the source of the materials or its legal
counsel.
 

Notwithstanding anything to the contrary in this Agreement, Nikola and Purchaser shall (or shall cause any of their respective Subsidiaries or
Affiliates or Romeo to): (A) sell, divest, license or otherwise dispose of, or hold separate and agree to sell, divest, license or otherwise dispose of, any assets of
Romeo or its Subsidiaries or of Nikola or Purchaser, (B) terminate, amend or assign existing relationships and contractual rights and obligations of Romeo or
its Subsidiaries or of Nikola or Purchaser, (C) require Nikola or Purchaser or Romeo or its Subsidiaries, to grant any right or commercial or other
accommodation to, or enter into any material commercial contractual or other commercial relationship with, any third party or (D) impose limitations on Nikola
or Purchaser or Romeo or its Subsidiaries, with respect to how they own, retain, conduct or operate all or any portion of their respective businesses or assets
(each of (A)-(D), a “Remedy”); provided, that Nikola and Purchaser shall not be required to take or commit to take any Remedy that would have a Nikola
Material Adverse Effect or a Romeo Material Adverse Effect.
 

6.3           Romeo Options, RSUs, PSUs and Warrants. Prior to the Effective Time, Romeo shall take all actions that may be necessary (under the
2020 Plan, the Predecessor Plan, the Romeo Options, the Romeo RSUs, the Romeo PSUs, the Private Placement Warrants, the Legacy Warrants and otherwise)
to effectuate the provisions of Section 2.5 and to ensure that, from and after the Effective Time, holders of Romeo Options, Romeo RSUs, the Romeo PSUs,
Private Placement Warrants and Legacy Warrants have no rights with respect thereto other than those specifically provided in Section 2.5.
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6.4           Employee Matters.

 
(a)            From the Effective Time and for a period of no less than 12 months thereafter (the “Continuation Period”), Nikola shall provide or

cause to be provided to each employee of Romeo and each Romeo Subsidiary as of the Effective Time (each such an employee, a “Covered Employee”), for so
long as such Covered Employee continues to be employed during such period by Romeo or a Romeo Subsidiary, with (i) a base salary or base wage rate and
cash incentive compensation opportunities, in each case, that are no less favorable than the lesser of the base salary or base wage rate and cash incentive
compensation opportunities provided to such Covered Employee immediately prior to the Effective Time and those provided to similarly situated employees of
Nikola; and (ii) employee benefits (excluding bonus compensation, equity compensation, long-term incentives or pension plan benefits) that are, in the
aggregate, no less favorable than the lesser of those provided to such Covered Employee immediately prior to the Effective Time and those provided to
similarly situated employees of Nikola, including the recognition of all service of such Covered Employee for purposes of all employee benefits. Without
limiting the immediately preceding sentence, Nikola shall provide or cause to be provided to each Covered Employee who is an “eligible executive” under
Romeo’s Executive Severance and Change in Control Plan as of the date of this Agreement, such “eligible executives” set forth on Section 6.4(d) of the Romeo
Disclosure Schedule, and whose employment is terminated during the Continuation Period with severance benefits equal to the severance benefits for which
such Covered Employee was eligible immediately prior to the Closing under the applicable written Romeo Employee Plan terms of Romeo’s Executive
Severance and Change in Control Plan determined (A) without taking into account any reduction after the Closing in compensation paid to such Covered
Employee, (B) taking into account each Covered Employee’s service with Romeo and the Romeo Subsidiaries (and any predecessor entities) and, after the
Effective Time, Nikola and its Affiliates and (C) without taking into account any equity awards granted by Nikola and its Affiliates to such Covered Employees
after the Closing.
 

(b)            As of the Acceptance Time and thereafter, Nikola shall take commercially reasonable efforts to (i) ensure that no eligibility waiting
periods, actively-at-work requirements or pre-existing condition limitations or exclusions shall apply with respect to the Covered Employees under the
applicable health and welfare benefits plan of Nikola or any of its Affiliates (except to the extent applicable under Romeo Employee Plans immediately prior to
the Effective Time), (ii) waive any and all evidence of insurability requirements with respect to the Covered Employees to the extent such evidence of
insurability requirements were not applicable to the Covered Employees under the Romeo Employee Plans immediately prior to the Effective Time, (iii) credit
each Covered Employee with all deductible payments, out-of-pocket or other copayments paid by such employee under the Romeo Employee Plans prior to the
Closing Date during the year in which the Closing occurs for the purpose of determining the extent to which any such employee has satisfied his or her
deductible and whether he or she has reached the out-of-pocket maximum under any health benefit plan of Nikola or any of its Affiliates and (iv) recognize all
service of each Covered Employee with Romeo and its Subsidiaries for all purposes in any employee benefit plan of Nikola and its Affiliates in which such
Covered Employee is eligible to participate to the same extent that such service was taken into account under the Romeo Employee Plans prior to the
Acceptance Time; provided that the foregoing service recognition shall not apply to the extent it would result in duplication of benefits for the same period of
services.
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(c)            Effective no later than the day immediately preceding the Closing Date, Romeo shall terminate all Romeo Employee Plans that are

intended to include a Code Section 401(k) arrangement (each, a “Romeo 401(k) Plan”). Romeo shall provide Nikola with evidence that such Romeo Employee
Plan(s) have been terminated (effective no later than the day immediately preceding the Closing Date) pursuant to resolutions of the Romeo Board of Directors.
The form and substance of such resolutions shall be subject to reasonable review and approval of Nikola. In the event that termination of any Romeo
401(k) Plan would reasonably be anticipated to trigger liquidation charges, surrender charges or other fees, then Romeo shall take such actions as are necessary
to reasonably estimate the amount of such charges and/or fees and provide such estimate in writing to Nikola no later than fourteen (14) calendar days prior to
the Closing Date.
 

(d)            Following the Closing Date, Romeo’s Executive Severance and Change of Control Plan shall be administered in accordance with
the terms set forth on Section 6.4(d) of the Romeo Disclosure Schedule.
 

(e)            The provisions of this Section 6.4 are for the sole benefit of the parties and nothing herein, express or implied, is intended or shall be
construed to confer upon or give to any person other than the parties hereto and their respective permitted successors and assigns, any legal or equitable or
other rights or remedies under or by reason of any provision of this Agreement, including any rights to continued employment or service with Romeo, Nikola,
or any of their respective Subsidiaries. Notwithstanding anything in this Section 6.4 to the contrary, nothing contained herein, whether express or implied, shall
be treated as an amendment or other modification of any Romeo Employee Plan maintained by Romeo or any of its Subsidiaries, or any employee benefit plan
maintained by Nikola. Nothing contained herein shall be construed as requiring Nikola to adopt or continue any specific employee benefit plans or to continue
the employment of any specific person.
 

6.5           Indemnification of Officers and Directors.
 

(a)            To the fullest extent permitted by applicable law Nikola shall cause the Surviving Corporation to honor all of Romeo’s obligations to
indemnify, hold harmless and provide advancement of expenses (to the same extent that each person who is now, or has been at any time prior to the date of
this Agreement or who becomes prior to the Effective Time an officer or director of Romeo or any of its Subsidiaries (together with their respective heirs and
representatives, the “D&O Indemnified Parties”) has the right to advancement of expenses from Romeo or a Romeo Subsidiary as of the date of this
Agreement) to the D&O Indemnified Parties in respect of acts or omissions occurring or alleged to have occurred at or prior to the Effective Time, whether
asserted or claimed prior to, at or after the Effective Time, by reason of the fact that such Persons serving as an officer or director of Romeo or any of its
Subsidiaries. Nikola agrees that all rights of elimination or limitation of liability, indemnification, exculpation or advancement of expenses for acts or
omissions occurring or alleged to have occurred at or prior to the Effective Time, whether asserted or claimed prior to, at or after the Effective Time, now
existing in favor of the D&O Indemnified Parties as provided in certificate of incorporation or the bylaws of Romeo or its Subsidiaries, in each case, as in
effect on the date of this Agreement, or pursuant to any other agreements in effect on the date of this Agreement, accurate and complete copies of which have
been made available to Nikola and are listed in Section 6.5(a) of the Romeo Disclosure Schedule, including provisions relating to the advancement of expenses
incurred in the defense of any Legal Proceeding or as permitted under applicable law shall survive the Merger and continue in full force and effect. Nikola’s
obligation under this Section 6.5(a) shall survive the Merger and shall remain in full force and effect for a period of not less than six (6) years after the Effective
Time.
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(b)            Prior to the Effective Time, Romeo shall purchase an insurance policy with an effective date as of the Closing which maintains in

effect for six (6) years from the Closing the current directors’ and officers’ liability insurance policies maintained by Romeo (the “D&O Policy”) covering
claims arising from facts or events that occurred at or prior to the Effective Time (including for acts or omissions occurring in connection with this Agreement
and the consummation of the transactions contemplated by this Agreement, including the execution, delivery and performance of the Secured Debt Agreements
(including the incurrence of the Secured Loan)) and covering each of Romeo’s and its Subsidiaries’ current directors and officers, in any case on terms with
respect to coverage and amounts that are no less favorable than those terms in effect on the date of this Agreement. With Nikola’s consent, in lieu of Romeo’s
obligations under the first sentence of this Section 6.5(b), Romeo may, or if Romeo is unable to, Nikola may on its behalf, prior to the Effective Time, purchase
a six (6)-year “tail” prepaid policy on the D&O Policy, and in the event that Romeo or Nikola shall purchase such a “tail” policy, Nikola and the Surviving
Corporation shall maintain such “tail” policy in full force and effect and continue to honor their respective obligations thereunder, in lieu of all other applicable
obligations of Nikola and the Surviving Corporation under the first sentence of this Section 6.5(b) for so long as such “tail” policy shall be maintained in full
force and effect.
 

(c)            Each of the D&O Indemnified Parties or other Persons who are beneficiaries under the D&O Policy or the “tail” policy referred to in
Section 6.5(b) (and, after the death of any of the foregoing Persons, such Person’s heirs and representatives) are intended to be third party beneficiaries of this
Section 6.5, with full rights of enforcement as if a party thereto. The rights of the D&O Indemnified Parties (and other Persons who are beneficiaries under the
D&O Policy or the “tail” policy referred to in Section 6.5(b) (and their heirs and representatives)) under this Section 6.5(b) shall be in addition to, and not in
substitution for, any other rights that such Persons may have under the Organizational Documents of Romeo or any of its Subsidiaries, any and all
indemnification agreements of or entered into by Romeo or any of its Subsidiaries, or applicable Legal Requirements (whether at law or in equity).
 

(d)            In the event the Surviving Corporation or any of its successors or assigns (i) consolidates with or merges into any other person and
shall not be the continuing or surviving corporation or entity of such consolidation or merger, or (ii) transfers all or substantially all of its properties and assets
to any person, then, and in each such case, proper provision shall be made so that the successors and assigns of the Surviving Corporation shall succeed to the
obligations set forth in this Section 6.5.
 

6.6          Stock Exchange Delisting; Deregistration. Prior to the Effective Time, Romeo shall cooperate with Nikola and use its reasonable best efforts
to take, or cause to be taken, all actions and do, or cause to be done, all things reasonably necessary, proper or advisable on its part pursuant to applicable law
and the rules and regulations of NYSE to cause (a) the delisting of Romeo Common Stock from NYSE as promptly as practicable after the Effective Time and
(b) the deregistration of Romeo Common Stock pursuant to the Exchange Act as promptly as practicable after such delisting.
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6.7          Additional Agreements. The Parties shall use commercially reasonable efforts to cause to be taken all actions necessary to consummate the

Offer, the Merger and make effective the other Contemplated Transactions. Without limiting the generality of the foregoing, each Party: (i) shall make all
Filings (if any) and give all notices (if any) required to be made and given by such Party in connection with the Offer, the Merger and the other Contemplated
Transactions; (ii) shall use commercially reasonable efforts to obtain each Consent (if any) reasonably required to be obtained pursuant to any applicable Legal
Requirement, Contract or otherwise by such Party in connection with the Offer, the Merger or any of the other Contemplated Transactions or for any such
Contract to remain in full force and effect; and (iii) shall use commercially reasonable efforts to satisfy the conditions precedent to the obligations of Romeo, in
the case of Nikola and Purchaser, or Nikola and Purchaser, in the case of Romeo, to effect the Offer, the Merger and otherwise consummate the Contemplated
Transactions.
 

6.8          Disclosure. Without limiting any of either Party’s obligations under the Confidentiality Agreement, each Party shall not, and shall not permit
any of its Subsidiaries or any Representative of such Party to, issue any press release or make any disclosure regarding the Offer, the Merger or any of the other
Contemplated Transactions unless: (a) the other Parties shall have approved such press release or disclosure in writing; or (b) such Party shall have determined
in good faith, upon the advice of outside legal counsel, that such disclosure is required by applicable Legal Requirements and, to the extent practicable, before
such press release or disclosure is issued or made, such Party advises the other Parties of, and consults with the other Parties regarding, the text of such press
release or disclosure; provided, however, that each of Romeo and Nikola may make any public statement in response to specific questions by the press,
analysts, investors or those attending industry conferences or financial analyst conference calls, so long as any such statements are consistent with previous
press releases, public disclosures or public statements made by Romeo or Nikola in compliance with this Section 6.8. Notwithstanding the foregoing, to the
extent permitted by Legal Requirements, (x) Nikola may respond to telephone or other verbal communications from the customers, suppliers and current or
former joint venture or collaboration agreement counterparties of Romeo or its Subsidiaries regarding the planned operations of the business to the extent such
Persons initiate discussions with Nikola, so long as any such responses does not conflict with previous press releases, public disclosures or public statements
made by Romeo or Nikola in compliance with this Section 6.8; provided, that Nikola promptly informs Romeo of such telephone or other verbal
communication and (y) Romeo shall jointly participate with Nikola in discussions with any of Romeo’s customers, suppliers and current or former joint venture
or collaboration agreement counterparties if such discussion is related to maintaining, preserving or resolving business relations with such party, unless Romeo
consents to not participate after being informed in advance of such discussions by Nikola or if such discussions are related only to the planned operations of the
business after the Closing.
 

6.9          Tax Matters.
 

(a)           (a)        Nikola, Purchaser and Romeo shall use their respective reasonable best efforts to cause the Offer and the Merger, taken
together as integrated steps in a single transaction for U.S. federal income tax purposes, to qualify, and will not, and will not permit or cause any Affiliate or
any Subsidiary to, take any actions or cause any action to be taken (other than an action expressly contemplated hereby) which action would reasonably be
expected to prevent the Offer and the Merger from qualifying, as a “reorganization” under Section 368(a) of the Code.
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(b)            For U.S. federal income Tax purposes, (i) the Parties intend that the Offer and the Merger, taken together as integrated steps in a

single transaction for U.S. federal income tax purposes, qualify as a “reorganization” within the meaning of Section 368(a) of the Code (“Intended Tax
Treatment”), and (ii) this Agreement is intended to constitute, and the Parties hereby adopt this Agreement as, a “plan of reorganization” for purposes of
Sections 354 and 361 of the Code and Sections 1.368-2(g) and 1.368-3(a) of the Treasury Regulations, to which Nikola, Purchaser and Romeo are parties under
368(b) of the Code. The Parties shall treat and shall not take any tax reporting position inconsistent with the treatment of the Offer and the Merger as a
“reorganization” within the meaning of Section 368(a) of the Code for U.S. federal, state and other relevant Tax purposes, unless otherwise required pursuant to
a “determination” within the meaning of Section 1313(a) of the Code.
 

(c)            Each of Romeo and Nikola shall use commercially reasonable efforts to execute and deliver such customary tax representation
letters (not to be inconsistent with this Agreement or any related documents) as are reasonably requested by an applicable tax advisor to support the Intended
Tax Treatment, which letters shall be in form and substance reasonably satisfactory to such advisor.
 

6.10        Transaction Litigation. Romeo shall promptly notify Nikola of any stockholder demands, litigations, arbitrations or other similar action
(including any derivative claim) against Romeo and/or its directors, officers or employees relating to the Offer, the Merger or the Contemplated Transactions
(collectively, the “Transaction Litigation”) (including by providing copies of all pleadings with respect thereto) and keep Nikola informed on a reasonably
prompt basis regarding any Transaction Litigation and all material developments relating thereto. Romeo will (a) give Nikola the opportunity to participate, at
Nikola’s expense, in the defense, settlement or prosecution of any Transaction Litigation, (b) consult with Nikola with respect to the defense, settlement and
prosecution of any Transaction Litigation and (c) consider in good faith Nikola’s advice with respect to such Transaction Litigation. Romeo will obtain the
prior written consent of Nikola (such consent not to be unreasonably withheld, conditioned or delayed) prior to settling or satisfying any such claim.
 

6.11        Legends. Nikola shall be entitled to place appropriate legends on the certificates evidencing any shares of Nikola Common Stock to be
received in the Offer, the Merger by equityholders of Romeo who may be considered Affiliates of Nikola for purposes of Rules 144 and 145 under the
Securities Act reflecting the restrictions set forth in Rules 144 and 145 and to issue appropriate stop transfer instructions to the transfer agent for Nikola
Common Stock.
 

6.12        Cooperation. Each Party shall cooperate reasonably with the other Party and shall provide the other Party with such assistance as may be
reasonably requested for the purpose of facilitating the performance by each Party of its respective obligations under this Agreement and to enable the
combined entity to continue to meet its obligations following the Closing.
 

6.13        Directors and Officers. Romeo shall and shall cause each of its Subsidiaries to use commercially reasonable efforts to obtain and deliver to
Nikola at or prior to the Effective Time the resignation of each officer and director of Romeo who is not continuing, at the sole discretion of Nikola, as an
officer or director of the Surviving Corporation following the Effective Time.
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6.14            Section 16 Matters. Prior to the Effective Time, Nikola shall take commercially reasonable steps to cause any acquisitions of Nikola
Common Stock resulting from the Merger and the other actions contemplated by this Agreement, by each individual who is reasonably expected to become
subject to the reporting requirements of Section 16(a) of the Exchange Act with respect to Nikola, to be exempt under Rule 16b-3 promulgated under the
Exchange Act.
 

6.15            Termination of Registration Rights Agreement. Romeo shall use its commercially reasonable efforts to terminate, at or prior to the
Closing Date, that certain Registration Rights Agreement, dated as of December 29, 2020, by and among Romeo, the Existing Holders (as defined therein) and
the New Holders (as defined therein) (the “Romeo Registration Agreement”).
 

6.16            Takeover Statutes. If any “control share acquisition,” “fair price,” “moratorium” or other anti-takeover Legal Requirement becomes or is
deemed to applicable to Nikola, Romeo, Purchaser, or the Contemplated Transactions, then each of Nikola, Romeo, Purchaser, and their respective board of
directors shall grant such approvals and take such actions as are necessary so that the Offer, the Merger and the other Contemplated Transactions may be
consummated as promptly as practicable on the terms contemplated hereby and otherwise act to render such anti-takeover Legal Requirement inapplicable to
the foregoing.
 

6.17            Certificate of Good Standing. Romeo shall use its commercially reasonable efforts to deliver to Nikola, at or prior to the Closing Date,
certificates of good standing (or equivalent documentation) of Romeo and each Romeo Subsidiary in its jurisdiction of organization and the various foreign
jurisdictions in which it is qualified, certified charter documents of Romeo and each Romeo Subsidiary, and a certificate as to the incumbency of officers and
the adoption of resolutions of the Romeo Board of Directors authorizing the execution of this Agreement and the consummation of the Contemplated
Transactions.
 

Section 7. CONDITIONS PRECEDENT TO OBLIGATIONS OF EACH PARTY
 

The obligations of each Party to effect the Merger and otherwise consummate the transactions to be consummated at the Closing are subject to the
satisfaction or, to the extent permitted by applicable law, the written waiver by each of the Parties, at or prior to the Closing, of each of the following
conditions:
 

7.1              No Restraints. No temporary restraining order, preliminary or permanent injunction or other order preventing the consummation of the
Merger shall have been issued by any court of competent jurisdiction or other Governmental Body of competent jurisdiction and remain in effect, and there
shall not be any Legal Requirement which has the effect of making the consummation of the Merger illegal.
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7.2              Purchase of Romeo Capital Stock. Purchaser shall have accepted for payment all of the shares of Romeo Capital Stock validly tendered

and not validly withdrawn pursuant to the Offer and such shares accepted are equal to or in excess of the Minimum Condition.
 

Section 8. TERMINATION
 

8.1              Termination. This Agreement may be terminated prior to the Acceptance Time, as follows:
 

  (a)           by mutual written consent duly authorized by the Boards of Directors of Nikola and Romeo;
 

  (b)           by either Nikola or Romeo if the Acceptance Time shall not have occurred by January 30, 2023 (the “End Date”); provided,
however, that the right to terminate this Agreement under this Section 8.1(b) shall not be available to Romeo, on the one hand, or to Nikola and Purchaser, on
the other hand, if such Party’s action or failure to act has been a principal cause of the failure of the Acceptance Time to occur on or before the End Date and
such action or failure to act constitutes a breach of this Agreement;
 

  (c)            by either Nikola or Romeo if a court of competent jurisdiction or other Governmental Body shall have issued a final and
nonappealable order, decree or ruling, or shall have taken any other action, having the effect of permanently restraining, enjoining or otherwise prohibiting the
Merger;
 

  (d)            by either Nikola or Romeo if (i) the Offer shall have terminated or expired in accordance with its terms solely as a result of the non-
satisfaction of the Minimum Condition (subject to the rights and obligations of Nikola or Purchaser to extend the Offer pursuant to Section 1.1(e)(ii)); provided,
however, that the right to terminate this Agreement under this Section 8.1(d) shall not be available to (x) Nikola and Purchaser if Nikola or Purchaser shall have
failed to comply in any material respect with its respective obligations under Section 1.1 or (y) Romeo if Romeo shall have failed to comply in any material
respect with its obligations under Section 1.2 or Section 5.4;
 

  (e)            by Nikola if a Romeo Triggering Event shall have occurred; provided, that Nikola’s right to terminate this Agreement pursuant to
this Section 8.1(e) shall expire at 5:00 p.m. (Eastern time) on the tenth (10th) Business Day following the date on which Romeo has provided written
notification to Nikola of the occurrence of a Romeo Triggering Event; provided further that Nikola shall have the right to terminate pursuant to this
Section 8.1(e) for each Romeo Triggering Event that may occur;
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  (f)            by Romeo, upon a breach of any representation, warranty, covenant or agreement on the part of Nikola or Purchaser set forth in this

Agreement, or if any representation or warranty of Nikola or Purchaser shall have become inaccurate, in either case such that (i) (a) the representations and
warranties of Nikola and Purchaser in Section 4.2 (Capitalization) shall not be true and correct, subject only to de minimis exceptions, at and as of the date of
this Agreement or at and as of the Closing as if made at and as of the Closing, except for those representations and warranties which address matters only as of
a particular date (which representations were not so true and correct as of such particular date); (b) the representations and warranties of Nikola and Purchaser
in Sections 4.1 (Organization; Authority; Enforceability), 4.3 (Non-Contravention; Governmental Consents), 4.6 (SEC Filings), 4.9 (Shares of Common Stock)
and 4.10 (No Vote of Nikola Stockholders) are not true and correct in all material respects as of the date of this Agreement or are not true and correct in all
material respects on and as of the Closing Date with the same force and effect as if made on the Closing Date, except for those representations and warranties
which address matters only as of a particular date (which representations were not so true and correct as of such particular date); and (c) any other
representations and warranties of Nikola and Purchaser in Section 4 are not true and correct as of the date of this Agreement or are not true and correct on and
as of the Closing Date with the same force and effect as if made on the Closing Date except (with respect solely to this clause (c)) (x) in each case, or in the
aggregate, where the failure to be true and correct would not have an Nikola Material Adverse Effect (provided that all “Nikola Material Adverse Effect”
qualifications and other materiality qualifications limiting the scope of the representations and warranties of Nikola and Purchaser in Section 4 will be
disregarded), or (y) for those representations and warranties which address matters only as of a particular date (which representations were not so true and
correct, subject to the qualifications as set forth in the preceding clause (i), as of such particular date) or (ii) any of the covenants and obligations in this
Agreement that either Nikola or Purchaser is required to comply with or to perform at or prior to the Closing shall not have been complied with or performed in
all material respects; provided, that if such inaccuracy in Nikola’s or Purchaser’s representations and warranties or breach by Nikola or Purchaser is curable by
Nikola or Purchaser, then this Agreement shall not terminate pursuant to this Section 8.1(f) as a result of such particular breach or inaccuracy until the earlier of
(I) the expiration of a thirty (30) day period commencing upon delivery of written notice to Nikola or Purchaser (as applicable) of such breach or inaccuracy
and (II) the End Date; provided, however, that the right to terminate this Agreement under this Section 8.1(f) shall not be available to Romeo at any time that
this Agreement is then terminable by Nikola pursuant to Section 8.1(g);
 

  (g)           by Nikola, (A) upon a breach of any representation, warranty, covenant or agreement on the part of Romeo set forth in this
Agreement, or if any representation or warranty of Romeo shall have become inaccurate, in either case such that the conditions set forth in Section (E)(1) or (E)
(2) of Schedule B would not be satisfied as of the time of such breach or as of the time such representation or warranty shall have become inaccurate, provided,
that if such inaccuracy in Romeo’s representations and warranties or breach by Romeo is curable by Romeo then this Agreement shall not terminate pursuant to
this Section 8.1(g) as a result of such particular breach or inaccuracy until the earlier of (i) the expiration of a thirty (30) day period commencing upon delivery
of written notice to Romeo of such breach or inaccuracy and (ii) the End Date or (B) upon five Business Days’ written notice to Romeo, if Romeo or any of its
Subsidiaries shall have filed or instituted a bankruptcy, reorganization, liquidation, receivership or insolvency proceeding, or made an assignment for the
benefit of its creditors; provided, however, that in the case of any involuntary bankruptcy proceeding, if Romeo or any of its Subsidiaries consent to the
involuntary bankruptcy or such proceeding is not dismissed within sixty (60) days after the filing thereof; provided, however, that the right to terminate this
Agreement under this Section 8.1(g) shall not be available to Nikola at any time that this Agreement is then terminable by Romeo pursuant to Section 8.1(f).
 

 63  



 

 
The Party desiring to terminate this Agreement pursuant to this Section 8.1 (other than pursuant to Section 8.1(a)) shall give a notice of such termination to the
other Party specifying the provisions hereof pursuant to which such termination is made and the basis therefor described in reasonable detail.
 

8.2              Effect of Termination. In the event of the termination of this Agreement as provided in Section 8.1, this Agreement shall be of no further
force or effect; provided, however, that (i) this Section 8.2, Section 8.3, and Section 9 shall survive the termination of this Agreement and shall remain in full
force and effect, and (ii) the termination of this Agreement shall not relieve any Party for its fraud or from any liability for any Willful Breach of any
representation, warranty, covenant, obligation or other provision contained in this Agreement. In determining losses or damages recoverable upon termination
by a Party for another Party’s breach, the Parties acknowledge and agree that such losses and damages may not be limited to reimbursement of expenses or out-
of-pocket costs, and may include the benefit of the bargain lost by such Party and its Stockholders.
 

8.3              Expenses; Termination Fees.
 

  (a)            Except as set forth in this Section 8.3, all fees and expenses incurred in connection with this Agreement and the Contemplated
Transactions shall be paid by the Party incurring such expenses, whether or not the Offer or the Merger is consummated; provided, however, that Nikola shall
pay all fees and expenses, other than attorneys’ and accountants’ fees and expenses, incurred in relation to the Filings by the Parties under any Filing
requirement under the HSR Act and any foreign antitrust Legal Requirement applicable to this Agreement and the Contemplated Transactions; provided,
further, that Nikola and Romeo shall also share equally all fees and expenses incurred by engagement of the Exchange Agent and in relation to preparation and
filing with the SEC of the Offer Documents, Schedule 14d-9 and S-4 (including any preliminary materials related thereto and all amendments and supplements
thereto, as well as any financial statements and schedules thereto) as well as the printing (e.g., paid to a financial printer) of the S-4 and the printing or mailing
of the Offer Documents and Schedule 14d-9.
 

  (b)            If (i) this Agreement is terminated by Nikola or Romeo pursuant to Section 8.1(d) or by Nikola pursuant to Section 8.1(e), in each
case at any time before the Acceptance Time an Acquisition Proposal with respect to Romeo shall have been announced, disclosed or otherwise communicated
to Romeo’s Board of Directors and has not been publicly withdrawn at least five (5) Business Days prior to the Acceptance Time and (ii) within twelve (12)
months after the date of such termination, Romeo enters into a definitive agreement with respect to a Subsequent Transaction or consummates a Subsequent
Transaction, then Romeo shall pay to Nikola, within three (3) Business Days after termination (or, if applicable, upon such entry into a Subsequent
Transaction), a nonrefundable fee in an amount equal to $3,500,000, less any amounts reimbursed pursuant to Section 8.3(c) (the “Termination Fee”), in
addition to any amount payable to Nikola pursuant to Section 8.3(d) (provided that for purposes of this Section 8.3(b), the references to “30%” in the definition
of Acquisition Proposal shall be deemed to be references to “50%”).
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  (c)            If this Agreement is terminated:

 
    (i)            by Nikola pursuant to Sections 8.1(e) or 8.1(g), then Romeo shall reimburse Nikola for all third party expenses incurred

by Nikola, up to a maximum of $3,000,000, by wire transfer of same-day funds within ten (10) Business Days following the date on which Nikola submits to
Romeo true and correct copies of reasonable documentation supporting such third party expenses;
 

    (ii)           by Romeo or Nikola pursuant to Section 8.1(d), then Romeo shall reimburse Nikola for all third party expenses incurred
by Nikola, up to a maximum of $1,750,000, by wire transfer of same-day funds within ten (10) Business Days following the date on which Nikola submits to
Romeo true and correct copies of reasonable documentation supporting such third party expenses; or
 

    (iii)          by Romeo pursuant to Section 8.1(f), then Nikola shall reimburse Romeo for all third party expenses incurred by Romeo,
up to a maximum of $3,000,000, by wire transfer of same-day funds within ten (10) Business Days following the date on which Romeo submits to Nikola true
and correct copies of reasonable documentation supporting such third party expenses.
 

  (d)            If either Party fails to timely pay when due any amount payable by such Party under Section 8, then (i) such Party shall reimburse
the other Party for reasonable costs and expenses (including reasonable fees and disbursements of counsel) incurred in connection with the collection of such
overdue amount and the enforcement by the other Party of its rights under this Section 8.3, and (ii) such Party shall pay to the other Party interest on such
overdue amount (for the period commencing as of the date such overdue amount was originally required to be paid and ending on the date such overdue
amount is actually paid to the other Party in full) at a rate per annum equal to the “prime rate” (as announced by Bank of America or any successor thereto) in
effect on the date such overdue amount was originally required to be paid.
 

  (e)            The Parties agree that the payment of the fees and expenses set forth in this Section 8.3, subject to Section 8.2, shall be the sole and
exclusive remedy of each Party following a termination of this Agreement under the circumstances described in this Section 8.3, it being understood that in no
event shall either Nikola or Romeo be required to pay fees or damages payable pursuant to this Section 8.3 on more than one occasion. Subject to Section 8.2,
the payment of the fees and expenses set forth in this Section 8.3, and the provisions of Section 9.11, each of the Parties and their respective Affiliates shall
have no liability, shall not be entitled to bring or maintain any other claim, action or proceeding against the other, shall be precluded from any other remedy
against the other, at law or in equity or otherwise, and shall not seek to obtain any recovery, judgment or damages of any kind against the other (or any partner,
member, stockholder, director, officer, employee, Subsidiary, affiliate, agent or other representative of such Party) in connection with or arising out of the
termination of this Agreement, any breach by any Party giving rise to such termination or the failure of the Merger and the other Contemplated Transactions to
be consummated. Each of the Parties acknowledges that (i) the agreements contained in this Section 8.3 are an integral part of the Contemplated Transactions,
(ii) without these agreements, the Parties would not enter into this Agreement and (iii) any amount payable pursuant to this Section 8.3 is not a penalty, but
rather is liquidated damages in a reasonable amount that will compensate the Parties in the circumstances in which such amount is payable. For the avoidance
of doubt, while Nikola or Purchaser may pursue both a grant of specific performance of the type contemplated by Section 9.11 and the payment of the
Termination Fee pursuant to Section 8.3(b), as the case may be, under no circumstances shall Nikola or Purchaser be permitted or entitled to receive both a
grant of specific performance of the type contemplated by Section 9.11 and monetary damages, including all or any portion of the Termination Fee.
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Section 9. MISCELLANEOUS PROVISIONS

 
9.1              Non-Survival of Representations and Warranties. The representations and warranties of Romeo, Purchaser and Nikola contained in this

Agreement or any certificate or instrument delivered pursuant to this Agreement shall terminate at the Effective Time, and only the covenants that by their
terms survive the Effective Time and this Section 9 shall survive the Effective Time.
 

9.2              Amendment. This Agreement may be amended with the approval of the respective Boards of Directors of Romeo, Purchaser and Nikola at
any time (whether before or after the adoption and approval of the Transaction Proposal by Romeo’s stockholders); provided, however, that after any such
adoption and approval of the Transaction Proposal by the Romeo stockholders, no amendment shall be made which by law requires further approval of the
Romeo stockholders without the further approval of such stockholders. This Agreement may not be amended except by an instrument in writing signed on
behalf of each of Romeo, Purchaser and Nikola.
 

9.3              Waiver.
 

  (a)            No failure on the part of any Party to exercise any power, right, privilege or remedy under this Agreement, and no delay on the part
of any Party in exercising any power, right, privilege or remedy under this Agreement, shall operate as a waiver of such power, right, privilege or remedy; and
no single or partial exercise of any such power, right, privilege or remedy shall preclude any other or further exercise thereof or of any other power, right,
privilege or remedy.
 

  (b)            No Party shall be deemed to have waived any claim arising out of this Agreement, or any power, right, privilege or remedy under
this Agreement, unless the waiver of such claim, power, right, privilege or remedy is expressly set forth in a written instrument duly executed and delivered on
behalf of such Party; and any such waiver shall not be applicable or have any effect except in the specific instance in which it is given.
 

9.4              Entire Agreement; Counterparts; Exchanges by Facsimile or Electronic Transmission. This Agreement and the other agreements
referred to in this Agreement constitute the entire agreement and supersede all prior agreements and understandings, both written and oral, among or between
any of the Parties with respect to the subject matter hereof and thereof; provided, however, that the Confidentiality Agreement shall not be superseded and shall
remain in full force and effect in accordance with its terms. This Agreement may be executed in several counterparts, each of which shall be deemed an original
and all of which shall constitute one and the same instrument. The exchange of a fully executed Agreement (in counterparts or otherwise) by all Parties by
facsimile or electronic transmission in .PDF format shall be sufficient to bind the Parties to the terms and conditions of this Agreement.
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9.5               Applicable Law; Jurisdiction. This Agreement shall be governed by, and construed in accordance with, the laws of the State of Delaware,

regardless of the laws that might otherwise govern under applicable principles of conflicts of laws. In any action or suit between any of the Parties arising out
of or relating to this Agreement or any of the Contemplated Transactions: (a) each of the Parties irrevocably and unconditionally consents and submits to the
exclusive jurisdiction and venue of the state and federal courts located in the State of Delaware; (b) if any such action or suit is commenced in a state court,
then, subject to applicable Legal Requirements, no Party shall object to the removal of such action or suit to any federal court located in the District of
Delaware; and (c) each of the Parties irrevocably waives the right to trial by jury.
 

9.6              Attorneys’ Fees. In any action at law or suit in equity to enforce this Agreement or the rights of any of the Parties under this Agreement, the
prevailing Party in such action or suit shall be entitled to receive a reasonable sum for its attorneys’ fees and all other reasonable costs and expenses incurred in
such action or suit.
 

9.7              Assignability; No Third Party Beneficiaries. This Agreement shall be binding upon, and shall be enforceable by and inure solely to the
benefit of, the Parties and their respective successors and assigns; provided, however, that neither this Agreement nor any of a Party’s rights or obligations
hereunder may be assigned or delegated by such Party without the prior written consent of the other Parties, and any attempted assignment or delegation of this
Agreement or any of such rights or obligations by such Party without the other Parties’ prior written consent shall be void and of no effect. Nothing in this
Agreement, express or implied, is intended to or shall confer upon any Person (other than the Parties and the D&O Indemnified Parties to the extent of their
respective rights pursuant to Section 6.5) any right, benefit or remedy of any nature whatsoever under or by reason of this Agreement.
 

9.8              Notices. Any notice or other communication required or permitted to be delivered to any Party under this Agreement shall be in writing and
shall be deemed properly delivered, given and received when delivered by hand, by registered mail, by courier or express delivery service or by facsimile to the
address or facsimile number set forth beneath the name of such Party below (or to such other address or facsimile number as such Party shall have specified in
a written notice given to the other Parties):
 

if to Nikola or Purchaser:
 

Nikola Corporation
4141 E. Broadway Road
Phoenix, AZ 85040
Email: [        ]
Attention: Chief Financial Officer

 
with a copy to:

 
Pillsbury Winthrop Shaw Pittman LLP
2550 Hanover Street
Palo Alto, California 94304
Email: spierson@pillsburylaw.com; drew.simonrooke@pillsburylaw.com
Attention: Stanley F. Pierson; Drew Simon-Rooke
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if to Romeo:

 
Romeo Corporation
5560 Katella Avenue,
Cypress, CA 90630
Email: [        ]
Attention: Chief Financial Officer

 
with a copy to:

 
Latham & Watkins LLP
1271 Avenue of the Americas
New York, NY 10020
Email: David.Allinson@lw.com; Leah.Sauter@lw.com
Attention: David Allinson; Leah Sauter

 
9.9              Cooperation. Each Party agrees to cooperate fully with the other Parties and to execute and deliver such further documents, certificates,

agreements and instruments and to take such other actions as may be reasonably requested by any other Party to evidence or reflect the Contemplated
Transactions and to carry out the intent and purposes of this Agreement.
 

9.10            Severability. Any term or provision of this Agreement that is invalid or unenforceable in any situation in any jurisdiction shall not affect the
validity or enforceability of the remaining terms and provisions of this Agreement or the validity or enforceability of the offending term or provision in any
other situation or in any other jurisdiction. If a final judgment of a court of competent jurisdiction declares that any term or provision of this Agreement is
invalid or unenforceable, the Parties agree that the court making such determination shall have the power to limit such term or provision, to delete specific
words or phrases or to replace such term or provision with a term or provision that is valid and enforceable and that comes closest to expressing the intention of
the invalid or unenforceable term or provision, and this Agreement shall be valid and enforceable as so modified. In the event such court does not exercise the
power granted to it in the prior sentence, the Parties agree to replace such invalid or unenforceable term or provision with a valid and enforceable term or
provision that will achieve, to the extent possible, the economic, business and other purposes of such invalid or unenforceable term or provision.
 

9.11            Other Remedies; Specific Performance. Except as otherwise provided herein, any and all remedies herein expressly conferred upon a
Party will be deemed cumulative with and not exclusive of any other remedy conferred hereby, or by law or equity upon such Party, and the exercise by a Party
of any one remedy will not preclude the exercise of any other remedy. The Parties agree that irreparable damage would occur in the event that any of the
provisions of this Agreement were not performed in accordance with their specific terms or were otherwise breached. It is accordingly agreed that the Parties
shall be entitled to an injunction or injunctions to prevent breaches of this Agreement and to enforce specifically the terms and provisions hereof in any court of
the United States or any state having jurisdiction, this being in addition to any other remedy to which they are entitled at law or in equity, and each of the
Parties waives any bond, surety or other security that might be required of any other Party with respect thereto.
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9.12            Construction.

 
   (a)            For purposes of this Agreement, whenever the context requires: the singular number shall include the plural, and vice versa; the

masculine gender shall include the feminine and neuter genders; the feminine gender shall include the masculine and neuter genders; and the neuter gender
shall include masculine and feminine genders.
 

   (b)            The Parties agree that any rule of construction to the effect that ambiguities are to be resolved against the drafting Party shall not
be applied in the construction or interpretation of this Agreement.
 

   (c)            The Romeo Disclosure Schedule shall be arranged in sections and subsections corresponding to the numbered and lettered sections
and subsections contained in Section 3. The disclosures in any section or subsection of the Romeo Disclosure Schedule shall qualify other sections and
subsections in Section 3 to the extent it is readily apparent on its face that such disclosure is applicable to such other sections and subsections. The inclusion of
any information in the Romeo Disclosure Schedule (or any update thereto) shall not be deemed to be an admission or acknowledgment, in and of itself, that
such information is required by the terms hereof to be disclosed, is material, has resulted in or would result in a Romeo Material Adverse Effect, or is outside
the Ordinary Course of Business.
 

   (d)            The Nikola Disclosure Schedule shall be arranged in sections and subsections corresponding to the numbered and lettered sections
and subsections contained in Section 4. The disclosures in any section or subsection of the Nikola Disclosure Schedule shall qualify other sections and
subsections in Section 4 to the extent it is readily apparent on its face that such disclosure is applicable to such other sections and subsections. The inclusion of
any information in the Nikola Disclosure Schedule (or any update thereto) shall not be deemed to be an admission or acknowledgment, in and of itself, that
such information is required by the terms hereof to be disclosed, is material, has resulted in or would result in a Nikola Material Adverse Effect, or is outside
the Ordinary Course of Business.
 

   (e)            As used in this Agreement, the words “include” and “including,” and variations thereof, shall not be deemed to be terms of
limitation, but rather shall be deemed to be followed by the words “without limitation.”
 

   (f)            Except as otherwise indicated, all references in this Agreement to “Sections,” “Exhibits” and “Schedules” are intended to refer to
Sections of this Agreement and Exhibits and Schedules to this Agreement, respectively.
 

   (g)           The bold-faced headings contained in this Agreement are for convenience of reference only, shall not be deemed to be a part of this
Agreement and shall not be referred to in connection with the construction or interpretation of this Agreement.
 

[Remainder of page intentionally left blank]
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IN WITNESS WHEREOF, the Parties have caused this Agreement to be executed as of the date first above written.

 
  NIKOLA CORPORATION
   
  By: /s/ Mark Russell
  Name: Mark Russell 
  Title: Chief Executive Officer 
   
  J PURCHASER CORP.
   
  By: /s/ Mark Russell
  Name: Mark Russell
  Title: Chief Executive Officer 
   
  ROMEO POWER, INC.
   
  By: /s/ Susan Brennan 
  Name: Susan Brennan 
  Title: President and Chief Executive Officer 
 

[Signature Page to Agreement and Plan of Merger and Reorganization]
 

 



 

 
Schedules:
 
Schedule A Persons Executing Romeo Stockholder Support Agreements
Schedule B Conditions to the Offer
 
Exhibits:
 
Exhibit A Definitions
Exhibit B Form of Romeo Stockholder Support Agreement
 

 



 

 
EXHIBIT A

 
CERTAIN DEFINITIONS

 
For purposes of the Agreement (including this Exhibit A):

 
“2020 Plan” shall have the meaning set forth in Section 3.3(c).

 
“Acceptance Time” shall have the meaning set forth in Section 1.1(f).

 
“Acquisition Agreement” shall have the meaning set forth in Section 5.4(a).

 
“Acquisition Inquiry” shall mean an inquiry, indication of interest or request for information (other than an inquiry, indication of interest or request

for information made or submitted by or on behalf of Nikola) that could reasonably be expected to lead to an Acquisition Proposal.
 

“Acquisition Proposal” shall mean any offer or proposal (other than an offer or proposal made or submitted by or on behalf of Nikola), whether
written or oral, contemplating or otherwise relating to any Acquisition Transaction.
 

“Acquisition Transaction” shall mean any transaction or series of transactions involving:
 

• any merger, consolidation, amalgamation, share exchange, business combination, issuance of securities, acquisition of securities,
reorganization, recapitalization, tender offer, exchange offer or other similar transaction: (i) in which Romeo is a constituent corporation;
(ii) in which a Person or “group” (as defined in the Exchange Act and the rules promulgated thereunder) of Persons directly or indirectly
acquires beneficial or record ownership of securities representing more than 15% of the outstanding securities of any class of voting
securities of Romeo or any of its Subsidiaries; or (iii) in which Romeo or any of its Subsidiaries issues securities representing more than 15%
of the outstanding securities of any class of voting securities of Romeo or any of its Subsidiaries; or

 
• any sale, lease, exchange, transfer, license, acquisition or disposition of any business or businesses or assets that constitute or account for

15% or more of the consolidated book value or the fair market value of the assets of Romeo and its Subsidiaries, taken as a whole.
 

“Affiliates” shall have the meaning for such term as used in Rule 145 under the Securities Act.
 

“Agreement” shall have the meaning set forth in the Preamble.
 

“Assumed Romeo RSU” has the meaning set forth in Section 2.5(b)
 

“BIS” shall have the meaning set forth in Section 3.12(d).
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“Book-Entry Shares” shall have the meaning set forth in Section 2.6.

 
“BorgWarner Venture” shall mean the joint venture (including all agreements and transactions related thereto) between Romeo and its Affiliates and

BorgWarner Inc. or any of its Affiliates.
 

“Business Day” shall mean any day other than a day on which banks in the State of California are authorized or obligated to be closed.
 

“Certificate of Merger” shall have the meaning set forth in Section 2.3.
 

“Closing” shall have the meaning set forth in Section 2.3.
 

“Closing Date” shall have the meaning set forth in Section 2.3.
 

“COBRA” shall mean the Consolidated Omnibus Budget Reconciliation Act of 1985, as amended, as set forth in Section 4980B of the Code and Part 6
of Title I of ERISA.
 

“Code” shall mean the United States Internal Revenue Code of 1986, as amended.
 

“Confidentiality Agreement” shall mean the non-disclosure letter agreement, dated November 17, 2021, between Romeo and Nikola.
 

“Consent” shall mean any approval, consent, ratification, permission, waiver or authorization (including any Governmental Authorization).
 

“Contemplated Transactions” shall mean the Merger, the Offer, and the execution, delivery and performance of the Secured Debt Agreements
(including the incurrence of the Secured Loan), the Supply Amendment and all other transactions and actions contemplated hereby and thereby.
 

“Contract” shall, with respect to any Person, mean any written or oral agreement, contract, subcontract, lease (whether real or personal property),
mortgage, understanding, arrangement, instrument, note, option, warranty, purchase order, license, sublicense, insurance policy, benefit plan or legally binding
commitment or undertaking of any nature to which such Person is a party or by which such Person or any of its assets are bound or affected under applicable
law.
 

“COVID” shall mean SARS-CoV-2 or COVID-19, and any evolutions or mutations thereof or related or associated epidemics, pandemic or disease
outbreaks.
 

“COVID Measures” means any quarantine, “shelter in place,” “stay at home,” workforce reduction, social distancing, shut down, closure, sequester or
any other Legal Requirement, order, directive, guideline or recommendation by any Governmental Body, in each case, in connection with or in response to
COVID-19 or any other pandemic or epidemic.
 

“D&O Indemnified Parties” shall have the meaning set forth in Section 6.5(a).
 

“D&O Policy” shall have the meaning set forth in Section 6.5(b).
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“DGCL” shall mean the General Corporation Law of the State of Delaware.

 
“Effect” shall mean any effect, change, event, circumstance, or development.

 
“Effective Time” shall have the meaning set forth in Section 2.3.

 
“Encumbrance” shall mean any lien, pledge, hypothecation, charge, mortgage, security interest, encumbrance, claim, infringement, interference,

option, right of first refusal, preemptive right, community property interest or restriction of any nature (including any restriction on the voting of any security,
any restriction on the transfer of any security or other asset, any restriction on the receipt of any income derived from any asset, any restriction on the use of
any asset and any restriction on the possession, exercise or transfer of any other attribute of ownership of any asset).
 

“End Date” shall have the meaning set forth in Section 8.1(b).
 

“Entity” or “Entities” shall mean any corporation (including any non-profit corporation), partnership (including any general partnership, limited
partnership or limited liability partnership), joint venture, estate, trust, company (including any company limited by shares, limited liability company or joint
stock company), firm, society or other enterprise, association, organization or entity, and each of its successors.
 

“Environmental Law” shall mean any federal, state, local or foreign Legal Requirement relating to pollution or protection of human health or the
environment (including ambient air, surface water, ground water, land surface or subsurface strata), including any law or regulation relating to emissions,
discharges, releases or threatened releases of Hazardous Materials, or otherwise relating to the manufacture, processing, distribution, use, treatment, storage,
disposal, transport or handling of Hazardous Materials.
 

“ERISA” shall mean the Employee Retirement Income Security Act of 1974, as amended.
 

“Exchange Act” shall mean the Securities Exchange Act of 1934, as amended.
 

“Exchange Agent” shall have the meaning set forth in Section 2.7(a).
 

“Exchange Agent Documentation” shall have the meaning set forth in Section 2.7(c).
 

“Exchange Fund” shall have the meaning set forth in Section 2.7(a).
 

“Exchange Ratio” shall mean, subject to Section 2.5(h), 0.1186.
 

“Expiration Date” shall have the meaning set forth in Section 1.1(e)(i).
 

“FCPA” shall have the meaning set forth in Section 3.12(c).
 

“Filing” shall mean any registration, petition, statement, application, schedule, form, declaration, notice, notification, report, submission or
information or other filing.
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“Form S-4” shall have the meaning set forth in Section 1.1(g)(ii).

 
“FSE List” shall have the meaning set forth in Section 3.12(d).

 
“GAAP” shall have the meaning set forth in Section 3.4(a).

 
“Government Official” shall have the meaning set forth in Section 3.12(c).

 
“Governmental Authority” shall mean any court or tribunal, governmental, quasi-governmental or regulatory body, administrative agency or bureau,

commission or authority or other body exercising similar powers or authority.
 

“Governmental Authorization” shall mean any: (a) permit, license, certificate, franchise, permission, variance, exceptions, orders, clearance,
registration, qualification or authorization issued, granted, given or otherwise made available by or under the authority of any Governmental Body or pursuant
to any Legal Requirement or (b) right under any Contract with any Governmental Body.
 

“Governmental Body” shall mean any: (a) federal, state, commonwealth, province, territory, county, municipality, local, district, foreign or other
jurisdiction of any nature; (b) federal, state, county, local, municipal, foreign or other government; (c) governmental or quasi-Governmental Authority of any
nature (including any governmental division, department, agency, commission, instrumentality, official, ministry, fund, foundation, center, organization, unit,
body or Entity and any court or other tribunal, and for the avoidance of doubt, any Tax authority); or (d) self-regulatory organization (including the NYSE).
 

“Hazardous Materials” shall mean any pollutant, chemical, substance and any toxic, infectious, carcinogenic, reactive, corrosive, ignitable or
flammable chemical, or chemical compound, or hazardous substance, material or waste, whether solid, liquid or gas, that is subject to regulation, control or
remediation under any Environmental Law, including crude oil or any fraction thereof, and petroleum products or by-products.
 

“HSR Act” shall mean the Hart-Scott-Rodino Antitrust Improvements Act of 1976, as amended.
 

“Intellectual Property” shall mean (a) United States, foreign and international patents, patent applications, including provisional applications,
statutory invention registrations, invention disclosures and inventions, (b) trademarks, service marks, trade names, domain names, URLs, trade dress, logos and
other source identifiers, including registrations and applications for registration thereof, (c) copyrights, including registrations and applications for registration
thereof, and (d) rights in software, confidential formulae, know-how and customer lists, trade secrets, confidential information and other proprietary
information rights and intellectual property, whether patentable or not.
 

“Intended Tax Treatment” shall have the meaning set forth in Section 6.9(a).
 

“Intervening Event” shall have the meaning set forth in Section 6.1(e).
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“Inventory” shall mean all inventory, including without limitation all goods held for sale, lease or demonstration or to be furnished under contracts of

service or goods leased to others or raw materials, work in process and materials distributed in Romeo’s business.
 

“IRS” shall mean the United States Internal Revenue Service or any successor thereto.
 

“Knowledge” shall mean, with respect to an individual, that such individual is actually aware of the relevant fact after reasonable inquiry by such
individual. Any Person that is an Entity shall have Knowledge if any executive officer or director of such Person as of the date such knowledge is imputed has
Knowledge of such fact or other matter.
 

“Legacy Warrants” shall mean all Romeo warrants other than Private Placement Warrants.
 

“Legal Proceeding” shall mean any action, suit, litigation, arbitration, proceeding (including any civil, criminal, administrative, investigative or
appellate proceeding), hearing, inquiry, audit, examination or investigation commenced, brought, conducted or heard by or before, or otherwise involving, any
court or other Governmental Body or any arbitrator or arbitration panel.
 

“Legal Requirement” shall mean any federal, state, foreign, local or municipal or other law, statute, constitution, principle of common law, resolution,
ordinance, code, edict, decree, rule, regulation, ruling or requirement issued, enacted, adopted, promulgated, implemented or otherwise put into effect by or
under the authority of any Governmental Body (or under the authority of the NYSE, NASDAQ or the Financial Industry Regulatory Authority).
 

“Liability” shall have the meaning set forth in Section 3.11.
 

“Merger” shall have the meaning set forth in the recitals.
 

“Merger Consideration” shall have the meaning set forth in Section 2.5(a).
 

“Merger Communication” shall have the meaning set forth in Section 5.1(b).
 

“Minimum Condition” shall have the meaning set forth in Section 1.1(a)(i).
 

“NASDAQ” shall mean The Nasdaq Stock Market.
 

“Nikola” shall have the meaning set forth in the Preamble.
 

“Nikola Board of Directors” shall mean the board of directors of Nikola.
 

“Nikola Certifications” shall have the meaning set forth in Section 4.6(a).
 

“Nikola Common Stock” shall mean the Common Stock, $0.0001 par value per share, of Nikola.
 

“Nikola DC&Ps” shall have the meaning set forth in Section 4.6(g).
 

  A-5  



 

 
“Nikola Disclosure Schedule” shall have the meaning set forth in Section 4.

 
“Nikola Equity Awards” shall have the meaning set forth in Section 4.2.

 
“Nikola Listing Date” shall have the meaning set forth in Section 4.2.

 
“Nikola Market-Based Awards” shall have the meaning set forth in Section 4.2.

 
“Nikola Material Adverse Effect” shall mean any Effect that, considered together with all other Effects that have occurred prior to the date of

determination of the occurrence of the Nikola Material Adverse Effect, is or would reasonably be expected to be materially adverse to, or has or would
reasonably be expected to have or result in a material adverse effect, individually or in the aggregate, on: (a) the business, financial condition, capitalization,
assets, operations or financial performance of Nikola and its Subsidiaries taken as a whole; or (b) the ability of Nikola to consummate the Merger or any of the
other Contemplated Transactions; provided, however, that Effects from the following shall not be deemed to constitute (nor shall Effects from any of the
following be taken into account in determining whether there has occurred) a Nikola Material Adverse Effect: (i) any change in the cash position of Nikola
which results from operations in the Ordinary Course of Business; (ii) conditions generally affecting the industries in which Nikola and its Subsidiaries
participate or the United States or global economy or capital markets as a whole, to the extent that such conditions do not have a disproportionate impact on
Nikola and its Subsidiaries taken as a whole, relative to other businesses in industries in which Nikola operates; (iii) any failure by Nikola or any of its
Subsidiaries to meet internal projections or forecasts or third party revenue or earnings predictions for any period ending (or for which revenues or earnings are
released), or change in the price or trading volume of Nikola’s securities on or after the date of this Agreement (it being understood, however, that any Effect
causing or contributing to any such failure to meet projections or predictions or any change in stock price or trading volume may constitute a Nikola Material
Adverse Effect and may be taken into account in determining whether a Nikola Material Adverse Effect has occurred); (iv) the execution, delivery,
announcement or performance of the obligations under this Agreement or the announcement, pendency or anticipated consummation of the Merger, including
(A) the initiation of litigation by any Person with respect to this Agreement or the Contemplated Transactions, (B) any termination or loss of, reduction in or
similar negative impact on Nikola’s reputation or relationships, contractual or otherwise, with any actual or potential customers, suppliers, distributors, partners
or employees of Nikola or its Subsidiaries or (C) any loss or diminution of rights or privileges, or any creation of, increase in or acceleration of obligations,
pursuant to Contract or otherwise, on the part of Nikola or its Subsidiaries, in each case, due to the negotiation, entry into, announcement, pendency or
performance of this Agreement or identity of the parties to this Agreement or any communication by Romeo regarding the plans or intentions of Romeo with
respect to the conduct of the business of Romeo or its Subsidiaries; (v) any natural disaster or any acts of terrorism, epidemics or pandemics (including
COVID-19), disease outbreak, sabotage, military action or war or any escalation or worsening thereof; (vi) any changes (after the date of this Agreement) in
GAAP or applicable Legal Requirements; or (vii) the taking of any action, or the omission of any action, required by this Agreement or requested by Romeo in
writing.
 

“Nikola Restricted Stock Awards” shall have the meaning set forth in Section 4.2.
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“Nikola RSU Awards” shall have the meaning set forth in Section 4.2.

 
“Nikola SEC Documents” shall have the meaning set forth in Section 4.6(a).

 
“Nikola Securities” shall have the meaning set forth in Section 4.2.

 
“Nikola Stock Options” shall have the meaning set forth in Section 4.2.

 
“Nikola Unaudited Interim Balance Sheet” shall mean the unaudited consolidated balance sheet of Nikola and its consolidated Subsidiaries as of

June 30, 2022, provided to Romeo prior to the date of this Agreement.
 

“NYSE” shall mean The New York Stock Exchange.
 

“OFAC” shall have the meaning set forth in Section 3.12(d).
 

“Offer” shall have the meaning set forth in the recitals.
 

“Offer Consideration” shall have the meaning set forth in Section 1.1(a).
 

“Offer Documents” shall have the meaning set forth in Section 1.1(g)(i)(1).
 

“Offer to Purchase” shall have the meaning set forth in Section 1.1(a).
 

“Open Source Software” shall mean any software that is licensed pursuant to: (i) any license or other Contract that is approved by the Open Source
Initiative and listed at http://www.opensource.org/licenses, which licenses include all versions of the GNU General Public License (GPL), the GNU Lesser
General Public License (LGPL), the GNU Affero GPL, the BSD license, the MIT license, the Eclipse Public License, the Common Public License, the Mozilla
Public License, and the Artistic License; or (ii) any license or other Contract under which software or other materials are distributed or licensed as “free
software,” “open source software,” “public source code,” “freeware,” “shareware” or any similar terms.
 

“Ordinary Course of Business” shall mean such actions taken in the ordinary course of a Party’s normal operations and consistent with its past
practices, and with respect to Romeo for periods following the date of this Agreement consistent with any operating plan of Romeo delivered to Nikola.
 

“Organizational Documents” shall mean, with respect to any Entity (a) if such Entity is a corporation, such Entity’s certificate or articles of
incorporation, by-laws and similar organizational documents, as amended; (b) if such Entity is a limited liability company, such Entity’s certificate or articles of
formation and operating agreement, as amended; and (c) if such Entity is a limited partnership, such Entity’s certificate or articles of formation and limited
partnership agreement, as amended.
 

“Party” or “Parties” shall have the meaning set forth in the Preamble.
 

“Person” shall mean any individual, Entity or Governmental Body.
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“Personal Information” shall mean, collectively (i) a natural person’s name, street address, telephone number, e-mail address, photograph, social

security number or tax identification number, driver’s license number, passport number, credit card number, bank information, or customer or account number
that allows for the identification of that person or that person’s device or (ii) any other information defined as “personal data,” “personally identifiable
information,” or “personal information” or any similar or comparable term under any Legal Requirement.
 

“Purchaser” shall have the meaning set forth in the Preamble.
 

“Purchaser Board of Directors” shall mean the board of directors of Purchaser.
 

“Pre-Closing Period” shall have the meaning set forth in Section 5.1(a).
 

“Predecessor Plan” shall have the meaning set forth in Section 3.3(c).
 

“Private Placement Warrants” ” shall mean those warrants identified as private placement warrants pursuant to the Warrant Agreement dated as of
February 7, 2019 by and among Romeo and American Stock Transfer & Trust Company, LLC that are exercisable for shares of Romeo Common Stock at a
current per share exercise price of $11.50.
 

“PSUs” shall have the meaning set forth in Section 3.3(c).
 

“Recommendation Change Notice Period” shall have the meaning set forth in Section 6.1(b).
 

“Representatives” shall mean directors, officers, other employees, agents, attorneys, accountants, advisors, representatives and subsidiaries.
 

“Restricted Parties” shall have the meaning set forth in Section 3.12(d).
 

“Romeo” shall have the meaning set forth in the Preamble.
 

“Romeo 401(k) Plan” shall have the meaning set forth in Section 6.4.
 

“Romeo 409A Plan” shall have the meaning set forth in Section 3.14(n).
 

“Romeo Affiliate” shall mean any Person that is (or at any relevant time was) under common control with Romeo within the meaning of Sections
414(b), (c), (m) and (o) of the Code, and the regulations issued thereunder.
 

“Romeo Associate” shall mean any current or former employee, individual independent contractor, officer or director of Romeo or any Romeo
Subsidiary.
 

“Romeo Board Adverse Recommendation Change” shall have the meaning set forth in Section 6.1(b).
 

“Romeo Board of Directors” shall mean the board of directors of Romeo.
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“Romeo Board Recommendation” shall have the meaning set forth in Section 6.1(a).

 
“Romeo Capital Stock” shall mean the Romeo Common Stock and the Romeo Preferred Stock.

 
“Romeo Certifications” shall have the meaning set forth in Section 3.4(a).

 
“Romeo Common Stock” shall mean the Common Stock, $0.001 par value per share, of Romeo.

 
“Romeo Contract” shall mean any Contract: (a) to which Romeo or any of its Subsidiaries is a Party; (b) by which Romeo or any Romeo Subsidiary

or any Romeo IP Rights or any other asset of Romeo or any of its Subsidiaries is or may become bound or under which Romeo or any Romeo Subsidiary has,
or may become subject to, any obligation; or (c) under which Romeo or Romeo Subsidiary has or may acquire any right or interest.
 

“Romeo DC&Ps” shall have the meaning set forth in Section 3.4(g).
 

“Romeo Disclosure Schedule” shall have the meaning set forth in Section 3.
 

“Romeo Employee Plan” shall have the meaning set forth in Section 3.14(g).
 

“Romeo IP Rights” shall mean all Intellectual Property currently owned or controlled or purported to be owned or controlled by Romeo or any of its
Subsidiaries that is necessary or used in the business of Romeo or any of its Subsidiaries as presently conducted.
 

“Romeo IP Rights Agreement” shall mean any instrument or agreement governing or granting rights in to or under any Romeo IP Rights.
 

“Romeo Listing Date” shall have the meaning set forth in Section 3.3.
 

“Romeo Material Adverse Effect” shall mean any Effect that, considered together with all other Effects that have occurred prior to the date of
determination of the occurrence of the Romeo Material Adverse Effect, is or would reasonably be expected to be materially adverse to, or has or would
reasonably be expected to have or result in a material adverse effect, individually or in the aggregate, on: (a) the business, financial condition, capitalization,
assets, operations or financial performance of Romeo and its Subsidiaries taken as a whole; or (b) the ability of Romeo to consummate the Merger or any of the
other Contemplated Transactions; provided, however, that Effects from the following shall not be deemed to constitute (nor shall Effects from any of the
following be taken into account in determining whether there has occurred) a Romeo Material Adverse Effect: (i) any change in the cash position of Romeo
which results from operations in the Ordinary Course of Business; (ii) conditions generally affecting the industries in which Romeo and its Subsidiaries
participate or the United States or global economy or capital markets as a whole, to the extent that such conditions do not have a disproportionate impact on
Romeo and its Subsidiaries taken as a whole, relative to other businesses in industries in which Romeo operates; (iii) any failure by Romeo or any of its
Subsidiaries to meet internal projections or forecasts or third party revenue or earnings predictions for any period ending (or for which revenues or earnings are
released), or change in the price or trading volume of Romeo’s securities on or after the date of this Agreement (it being understood, however, that any Effect
causing or contributing to any such failure to meet projections or predictions or any change in stock price or trading volume may constitute a Romeo Material
Adverse Effect and may be taken into account in determining whether a Romeo Material Adverse Effect has occurred); (iv) the execution, delivery,
announcement or performance of the obligations under this Agreement or the announcement, pendency or anticipated consummation of the Merger, including
(A) the initiation of litigation by any Person with respect to this Agreement or the Contemplated Transactions, (B) any termination or loss of, reduction in or
similar negative impact on Romeo’s reputation or relationships, contractual or otherwise, with any actual or potential customers, suppliers, distributors, partners
or employees of Romeo or its Subsidiaries or (C) any loss or diminution of rights or privileges, or any creation of, increase in or acceleration of obligations,
pursuant to Contract or otherwise, on the part of Romeo or its Subsidiaries, in each case, due to the negotiation, entry into, announcement, pendency or
performance of this Agreement or identity of the parties to this Agreement or any communication by Nikola regarding the plans or intentions of Nikola with
respect to the conduct of the business of Romeo or its Subsidiaries; (v) any natural disaster or any acts of terrorism, epidemics or pandemics (including
COVID-19), disease outbreak, sabotage, military action or war or any escalation or worsening thereof; (vi) any changes (after the date of this Agreement) in
GAAP or applicable Legal Requirements; or (vii) the taking of any action, or the omission of any action, required by this Agreement or requested by Nikola in
writing.
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“Romeo Material Contract” shall have the meaning set forth in Section 3.10(a).

 
“Romeo Options” shall mean options or other rights to purchase shares of Romeo Common Stock issued or granted by Romeo pursuant to the terms

of the Stock Plans.
 

“Romeo Preferred Stock” shall have the meaning set forth in Section 3.3(a).
 

“Romeo PSUs” shall mean the right to receive shares of Romeo Common Stock upon settlement of such award issued or granted by Romeo pursuant
to the terms of the Stock Plans.
 

“Romeo Registered IP” shall mean all Romeo IP Rights owned by Romeo or any Romeo Subsidiary that are registered, filed or issued under the
authority of, with or by any Governmental Body, including all patents, registered copyrights and registered trademarks and all applications for any of the
foregoing.
 

“Romeo Registration Agreement” shall have the meaning set forth in Section 6.15.
 

“Romeo Regulatory Permits” shall have the meaning set forth in Section 3.12(b).
 

“Romeo RSUs” shall mean the right to receive shares of Romeo Common Stock upon settlement of such award issued or granted by Romeo pursuant
to the terms of the Stock Plans.
 

“Romeo SEC Documents” shall have the meaning set forth in Section 3.4(a).
 

“Romeo Stock Certificate” shall have the meaning set forth in Section 2.6.
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“Romeo Stockholder Support Agreements” shall have the meaning set forth in the recitals.

 
A “Romeo Triggering Event” shall be deemed to have occurred if: (i) the Romeo Board of Directors shall have failed to recommend that the

stockholders of Romeo accept the Offer and exchange their shares of Romeo Capital Stock for Nikola Common Stock pursuant to the Offer; (ii) Romeo shall
have failed to include in the Schedule 14D-9 or permit inclusion in the Form S-4 the Romeo Board Recommendation (including in connection with an
Intervening Event); (iii) the Romeo Board of Directors shall have approved, endorsed or recommended any Acquisition Proposal; or (iv) Romeo shall have
entered into any letter of intent or similar document or any Contract relating to any Acquisition Proposal (other than a confidentiality agreement permitted
pursuant to Section 5.4); or (v) Romeo or any Representative of Romeo shall have materially breached the provisions set forth in Section 5.4 and Section 6.1 of
the Agreement and such breach results in an Acquisition Proposal.
 

“Romeo Unaudited Interim Balance Sheet” shall mean the unaudited consolidated balance sheet of Romeo and its consolidated Subsidiaries as of
June 30, 2022, provided to Nikola prior to the date of this Agreement.
 

“RSUs” shall have the meaning set forth in Section 3.3(c).
 

“Sarbanes-Oxley Act” shall mean the Sarbanes-Oxley Act of 2002, as it may be amended from time to time.
 

“Schedule 14D-9” shall have the meaning set forth in Section 1.2(b).
 

“Schedule TO” shall have the meaning set forth in Section 1.1(g)(i)(1).
 

“SDN List” shall have the meaning set forth in Section 3.12(d).
 

“SEC” shall mean the United States Securities and Exchange Commission.
 

“Secured Debt Agreements” shall have the meaning set forth in the recitals.
 

“Secured Loan” shall have the meaning assigned to that term in the Recitals.
 

“Securities Act” shall mean the Securities Act of 1933, as amended.
 

“SSI List” shall have the meaning set forth in Section 3.12(d).
 

“Stock Plans” shall have the meaning set forth in Section 3.3(c).
 

“Stockholder” shall mean a stockholder of Romeo, and “Stockholders” shall mean all stockholders of Romeo.
 

“Subsequent Transaction” shall mean any Acquisition Transaction that results or would result in any third party beneficially owning securities of
Romeo representing more than fifty percent (50%) of the voting power of the outstanding securities of Romeo or owning or exclusively licensing tangible or
intangible assets representing more than fifty percent (50%) of the fair market value of the assets of Romeo and its Subsidiaries, taken as a whole.
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An entity shall be deemed to be a “Subsidiary” of another Person if such Person directly or indirectly owns or purports to own, beneficially or of

record, (a) an amount of voting securities of other interests in such entity that is sufficient to enable such Person to elect at least a majority of the members of
such entity’s board of directors or other governing body, or (b) at least 50% of the outstanding equity, voting, beneficial or financial interests in such Entity.
 

“Superior Offer” shall mean a bona fide Acquisition Proposal (except the references therein to 15% shall be replaced by 50%) that: (a) was not
obtained or made as a direct or indirect result of a breach of (or in violation of) this Agreement (including Section 5.4); and (b) is on terms and conditions that
the Romeo Board of Directors determines, in its reasonable, good faith judgment, after obtaining and taking into account such matters that it deems relevant
following consultation with its outside legal counsel and financial advisor and after taking into account such factors as the Romeo Board of Directors considers
to be appropriate: (x) is more favorable, from a financial point of view, to Romeo’s stockholders than the terms of the Merger; and (y) is reasonably capable of
being consummated.
 

“Supply Amendment” shall have the meaning set forth in the recitals.
 

“Surviving Corporation” shall have the meaning set forth in Section 2.1.
 

“Tax” shall mean any federal, state, local, foreign or other tax, including any income tax, franchise tax, capital gains tax, gross receipts tax, value-
added tax, surtax, estimated tax, unemployment tax, national health insurance tax, excise tax, ad valorem tax, transfer tax, stamp tax, sales tax, use tax, property
tax, business tax, withholding tax, payroll tax, customs duty, alternative or add-on minimum or other tax of any kind whatsoever, and including any fine,
penalty, addition to tax or interest, whether disputed or not.
 

“Tax Return” shall mean any return (including any information return), report, statement, declaration, estimate, schedule, notice, notification, form,
election, certificate or other document or information, and any amendment or supplement to any of the foregoing, filed with or submitted to, or required to be
filed with or submitted to, any Governmental Body in connection with the determination, assessment, collection or payment of any Tax or in connection with
the administration, implementation or enforcement of or compliance with any Legal Requirement relating to any Tax.
 

“Termination Fee” shall have the meaning set forth in Section 8.3(b).
 

“Trade Control Laws” shall have the meaning set forth in Section 3.12(d).
 

“Transaction Litigation” shall have the meaning set forth in Section 6.10.
 

“Transaction Proposal” shall have the meaning set forth in the recitals.
 

  A-12  



 

 
“Treasury Regulations” shall mean the United States Treasury regulations promulgated under the Code.

 
“Warrants” shall mean the Legacy Warrants and the Private Placement Warrants.

 
“Willful Breach” shall mean an action or omission taken or omitted to be taken that the breaching party intentionally takes (or fails to take) and

actually knows would, or would reasonably be expected to, be or cause a material breach of this Agreement.
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EXHIBIT B

 
FORM OF ROMEO STOCKHOLDER SUPPORT AGREEMENT

 

 



 

 
SCHEDULE A

 
PERSONS EXECUTING ROMEO STOCKHOLDER SUPPORT AGREEMENTS

 
Officers:
 
Susan Brennan
Kerry Shiba
 
Directors:
 
Robert S. Mancini
Susan S. Brennan
Philip Kassin
Donald S. Gottwald
Timothy E. Stuart
Paul S. Williams
Lauren Webb
Laurene Horiszny
 

 



 

 
SCHEDULE B

 
Conditions to the Offer

 
Notwithstanding any other provisions of the Offer, and in addition to (and not in limitation of) Nikola’s and Purchaser’s rights to extend, amend or terminate
the Offer in accordance with the provisions of that certain Agreement and Plan of Merger and Reorganization, dated as of July, 30, 2022 (the “Agreement”), by
and among Nikola Corporation, a Delaware corporation (“Nikola”), J Purchaser Corp., a Delaware corporation (“Purchaser”), and Romeo Power, Inc., a
Delaware corporation (“Romeo”) (capitalized terms that are used but not otherwise defined in this Schedule B shall have the respective meanings ascribed
thereto in the Agreement) and applicable Law, and in addition to (and not in limitation of) the obligations of Purchaser to extend the Offer pursuant to the terms
and conditions of the Agreement and applicable Law, neither Nikola nor Purchaser shall be required to accept for payment or, subject to any applicable
rules and regulations of the SEC (including Rule 14e-1(c) promulgated under the Exchange Act (relating to the obligation of Purchaser to pay for or return
tendered shares of Romeo Capital Stock promptly after termination or withdrawal of the Offer)), pay for any shares of Romeo Capital Stock that are validly
tendered in the Offer and not validly withdrawn prior to the expiration of the Offer in the event that, at any expiration of the Offer:
 

(A) the Minimum Condition shall not have been satisfied;
 

(B) any temporary restraining order, preliminary or permanent injunction or other order preventing the consummation of the Contemplated
Transactions shall have been issued by any court of competent jurisdiction or other Governmental Body of competent jurisdiction and remain in effect, or there
is any Legal Requirement which has the effect of making the consummation of the Merger illegal;
 

(C) any waiting period applicable to the consummation of the Merger under the HSR Act shall not have expired or been terminated, or there is in
effect any voluntary agreement between Nikola, Merger Sub and/or Romeo, on the one hand, and the Federal Trade Commission, the Department of Justice or
any foreign Governmental Body, on the other hand, pursuant to which such Party has agreed not to consummate the Merger for any period of time; provided,
that neither Romeo, on the one hand, nor Nikola or Merger Sub, on the other hand, shall enter into any such voluntary agreement without the written consent of
all Parties, which consent shall not be unreasonably withheld, conditioned or delayed;
 

(D) (1) the Form S-4 shall not have become effective in accordance with the provisions of the Securities Act, or shall be subject to any stop order or
proceeding (or threatened proceeding by the SEC) seeking a stop order with respect to such Form S-4, in each case, that has not been withdrawn, or (2) the
shares of Nikola Common Stock to be issued in the Merger shall have not been approved for listing on NASDAQ as of the Effective Time, including the shares
of Nikola Common Stock to be issued upon the exercise of Romeo Options and upon the vesting of Assumed Romeo RSUs; or
 

 



 

 
(E) any of the following shall have occurred and continue to exist as of immediately prior to the expiration of the Offer:

 
(1) (a) the representations and warranties of Romeo contained in Section 3.3 (Capitalization, Etc.) shall not be true and correct, subject only to de

minimis exceptions, at and as of the date of this Agreement and at and as of the expiration of the Offer as if made at and as of the expiration of the Offer, except
for those representations and warranties which address matters only as of a particular date (which representations were so true and correct as of such particular
date); (b) the representations and warranties of Romeo in Sections 3.1 (Subsidiaries; Due Organization; Etc.), 3.2 (Certificate of Incorporation; Bylaws and
Charters ), 3.18 (Authority; Binding Nature of Agreement), 3.19 (Inapplicability of Anti-takeover Statutes), 3.20 (No Vote Required) and 3.23 (Opinion of
Financial Advisor) shall not be true and correct in all material respects as of the date of this Agreement and at and as of the as of the expiration of the Offer as if
made on and as of the expiration of the Offer, except for those representations and warranties which address matters only as of a particular date (which
representations were so true and correct as of such particular date); and (c) all other representations and warranties of Romeo in Section 3 shall not be true and
correct in all respects as of the date of this Agreement and at and as of the expiration of the Offer as if made on and as of the expiration of the Offer except
(with respect solely to this clause (c)) (i) in each case, or in the aggregate, where the failure to be true and correct would not have a Romeo Material Adverse
Effect (provided that for all purposes of this Schedule B “Romeo Material Adverse Effect” qualifications and other materiality qualifications limiting the scope
of the representations and warranties of Romeo in Section 3 will be disregarded), or (ii) for those representations and warranties which address matters only as
of a particular date (which representations were so true and correct, subject to the qualifications as set forth in the preceding clause (i), as of such particular
date);
 

(2) each of the covenants and obligations in this Agreement that Romeo is required to comply with or to perform at or prior to the expiration of the
Offer shall not have been complied with and performed by Romeo in all material respects;
 

(3) since the date of this Agreement, there shall have occurred any Romeo Material Adverse Effect that is continuing;
 

(4) Romeo or any of its Subsidiaries shall have filed or instituted a bankruptcy, reorganization, liquidation, receivership or insolvency proceeding, or
made an assignment for the benefit of its creditors; provided, however, that in the case of any involuntary bankruptcy proceeding, if Romeo or any of its
Subsidiaries consent to the involuntary bankruptcy or such proceeding is not dismissed within sixty (60) days after the filing thereof;
 

(5) Nikola and Purchaser shall have failed to receive (a) a certificate executed by the Chief Executive Officer and Chief Financial Officer of Romeo
confirming that the conditions set forth in clauses (1), (2) and (3) immediately above have not occurred; and (b) a properly executed statement, issued by
Romeo pursuant to Treasury Regulations Sections 1.897-2(h) and 1.1445-2(c)(3) dated no more than 30 days prior to the Closing Date, signed by an officer of
Romeo, and in a form reasonably satisfactory to Nikola, certifying that interests in Romeo, including shares of Romeo Capital Stock, do not constitute “United
States real property interests” under Section 897(c) of the Code and Romeo shall have provided notice to the IRS in accordance with the provisions of Treasury
Regulations Section 1.897-2(h)(2); provided, however, that Nikola’s sole remedy for any failure to deliver such statement shall be to withhold in accordance
with Section 1445 of the Code; or
 

 



 

 
(6) the Agreement shall have been validly terminated in accordance with its terms.

 
The foregoing conditions are for the sole benefit of Nikola and Purchaser, may be asserted by Nikola or Purchaser regardless of the circumstances giving rise to
any such conditions and may be waived by Nikola or Purchaser, in whole or in part, at any time and from time to time, in their sole and absolute discretion
(except for the Minimum Condition), in each case, subject to the terms of the Agreement and the applicable rules and regulations of the SEC. The failure by
Nikola or Purchaser at any time to exercise any of the foregoing rights shall not be deemed a waiver of any such right and each such right shall be deemed an
ongoing right, which may be asserted at any time and from time to time.
 

 

 



Exhibit 10.1
 

EXECUTION VERSION
 

TENDER AND SUPPORT AGREEMENT
 

This Tender and Support Agreement (this “Agreement”), dated as of July 30, 2022, is entered into by and between NIKOLA CORPORATION, a
Delaware corporation (“Parent”), and each of the undersigned stockholders (each, a “Stockholder”) of ROMEO POWER, INC., a Delaware corporation (the
“Company”).
 

WHEREAS, on the terms and subject to the conditions of the Agreement and Plan of Merger and Reorganization (as the same may be amended,
supplemented or modified, the “Merger Agreement”), dated as of the date hereof, by and among the Company, Parent and J Purchaser Corp., a Delaware
corporation and a direct, wholly owned Subsidiary of Parent (“Purchaser”), which provides, among other things, for Purchaser to commence an exchange offer
to acquire all of the outstanding shares of Romeo Common Stock and for the merger of the Company with and into Purchaser, with the Company as the
surviving corporation (the “Merger”), upon the terms and subject to the conditions set forth in the Merger Agreement;
 

WHEREAS, as of the date of this Agreement, each Stockholder owns beneficially or of record, and has the power to vote or direct the voting of,
certain shares of common stock, par value $0.0001 per share, of the Company (“Romeo Common Stock”); and
 

WHEREAS, as a condition and inducement for Parent to enter into the Merger Agreement, Parent has required that each Stockholder, severally and
not jointly, in its capacity as a stockholder of the Company, and on such Stockholder’s own account with respect to the Shares (as defined below) enter into this
Agreement, and each Stockholder has agreed to enter into this Agreement.
 

NOW THEREFORE, in consideration of the foregoing, the mutual covenants and agreements set forth herein, and other good and valuable
consideration, the receipt and sufficiency of which are hereby acknowledged, the parties hereto agree as follows:
 
1. Definitions. Capitalized terms not defined in this Agreement have the meanings assigned to those terms in the Merger Agreement.
 
2. Effectiveness; Termination. This Agreement shall be effective upon execution by all parties hereto. This Agreement, and all obligations, terms and

conditions contained herein, shall automatically terminate without any notice or further action required by any person upon the earliest to occur of:
(a) the termination of the Merger Agreement in accordance with its terms, (b) the Effective Time, and (c) the occurrence of the End Date. In addition,
this Agreement will also terminate with respect to any Stockholder (i) by written consent of such Stockholder and Parent, or (ii) upon written notice
from such Stockholder to Parent at any time following the making of any change, by amendment, waiver or other modification to any provision of the
Merger Agreement that decreases the Offer Consideration or changes the terms of the Offer or the Merger or changes the form of consideration
payable in the Offer or the Merger in a manner that is adverse to the holders of Romeo Common Stock. Notwithstanding the foregoing, this Section 2
and Sections 15 through 22 hereof shall survive any such termination.
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3. Agreement to Tender. Subject to the terms of this Agreement, each Stockholder agrees to tender or cause to be tendered in the Offer all of such

Stockholder’s Shares (as defined below) pursuant to and in accordance with the terms of the Offer; provided, however, that a Stockholder shall not be
required to (x) exercise any unexercised Romeo Options for the purposes of this Agreement or (y) tender any Shares into the Offer if such tender could
cause such Stockholder to incur liability under Section 16(b) of the Exchange Act. Without limiting the generality of the foregoing, as promptly as
practicable after, but in no event later than 20 Business Days after, the commencement (within the meaning of Rule 14d-2 under the Exchange Act) of
the Offer, each Stockholder shall deliver pursuant to the terms of the Offer (a) a letter of transmittal with respect to all of such Stockholder’s Shares
complying with the terms of the Offer, (b) a certificate representing all such Shares that are certificated or, in the case of a book-entry share of any
uncertificated Shares, written instructions to such Stockholder’s broker, dealer or other nominee that such Shares be tendered, including a reference to
this Agreement, and requesting delivery of an “agent’s message” (or such other evidence, if any, of transfer as the Exchange Agent may reasonably
request), and (c) all other documents or instruments required to be delivered by other Company stockholders pursuant to the terms of the Offer. Each
Stockholder agrees that, once any of such Stockholder’s Shares are tendered, such Stockholder will not withdraw such Shares from the Offer, unless
and until this Agreement shall have terminated with respect to such Stockholder in accordance with Section 2.

 
4. Voting Agreement. From the date hereof until the termination of this Agreement in accordance with its terms (the “Support Period”), each

Stockholder irrevocably and unconditionally (except as expressly provided herein) hereby agrees that at any meeting (whether annual or special and
each postponement, recess, adjournment or continuation thereof) of the Company’s stockholders, however called, and in connection with any written
consent of the Company’s stockholders, such Stockholder shall (i) appear at such meeting or otherwise cause all of their Existing Shares (as defined
below), and all other Romeo Common Stock over which they have acquired beneficial or record ownership and the power to vote or direct the voting
thereof after the date hereof and prior to the applicable record date (together with the Existing Shares, the “Shares”) to be counted as present thereat
for purposes of calculating a quorum, and (ii) vote or cause to be voted (including by proxy or written consent, if applicable) all of their Shares:
(A) against any action or proposal in favor of any Acquisition Proposal, (B) against any action or proposal that could reasonably be expected to
interfere with or delay the timely consummation of the Offer or Merger and (C) against any amendments to the Company’s and its Subsidiaries’
organizational documents if such amendment would reasonably be expected to prevent or delay the consummation of the Closing. Each Stockholder
covenants and agrees that, except for this Agreement, they have not entered into, and shall not enter into during the Support Period, any voting
agreement or voting trust with respect to their Shares. For the avoidance of doubt, the foregoing voting commitments apply to Romeo Common Stock
held by any trust, limited partnership or other entity directly or indirectly over which the applicable Stockholder exercises direct or indirect voting
control.

 

2 



 

 
5. Proxy. Solely with respect to matters described in Section 4, during the Support Period, each Stockholder hereby irrevocably and unconditionally

grants to, and appoints, Parent or any designee of Parent as such Stockholder’s proxy and attorney-in-fact (with full power of substitution), for and in
the name, place and stead of such Stockholder, to vote or cause to be voted (including by proxy or written consent, if applicable) the Shares on the
matters described in Section 4; provided that each Stockholder’s grant of the proxy contemplated by this Section 5 shall be effective if, and only if,
such Stockholder has not delivered to the Company prior to the meeting at which any of the matters described in Section 4 are to be considered, a duly
executed irrevocable proxy card directing that all of their Shares be voted in accordance with Section 4; provided, further, that any grant of such proxy
shall only entitle Parent or its designee to vote on the matters specified by Section 4, and each Stockholder shall retain the authority to vote on all
other matters. For the avoidance of doubt, nothing herein shall restrict a Stockholder from voting or granting consents or approvals in respect of the
Shares for any matters other than those set forth in Section 4. Each Stockholder hereby represents that any proxies heretofore given in respect of their
Shares with respect to the matters specified by Section 4, if any, are revocable, and hereby revokes all other proxies. Each Stockholder hereby affirms
that the irrevocable proxy set forth in this Section 5, if it becomes effective, is given in connection with the execution of the Merger Agreement, and
that such irrevocable proxy is given to secure the performance of the duties of such Stockholder under this Agreement. The parties hereby further
affirm that the irrevocable proxy, if it becomes effective, is coupled with an interest and is intended to be irrevocable until the termination of this
Agreement, at which time it will terminate automatically. If for any reason any proxy granted herein is not irrevocable and is revoked after it becomes
effective, then the Stockholder agrees, until the termination of this Agreement, to vote the Shares in accordance with Section 4, solely with respect to
matters set forth in Section 4. The parties agree that the foregoing is a voting agreement.

 
6. Transfer Restrictions Prior to the Merger. Except as provided hereunder, each Stockholder hereby agrees that they will not, during the Support

Period, without the prior written consent of Parent, encumber, sell, transfer, assign, pledge, give, tender in any tender or exchange offer or similarly
dispose of any of their Shares, or any interest therein, including the right to vote any of their Shares, as applicable (a “Transfer”); provided, that a
Stockholder may Transfer its Shares (i) for estate planning or philanthropic purposes, (ii) to any member of such Stockholder’s immediate family,
(iii) to a trust for the sole benefit of such Stockholder or any member of such Stockholder’s immediate family (i.e., spouse, lineal descendant or
antecedent, brother or sister, adopted child or grandchild or the spouse of any child, adopted child, grandchild or adopted grandchild), and (iv) by will
or under the laws of intestacy or other similar law upon the death of such Stockholder so long as the transferee, prior to the date of Transfer referenced
in clauses (i) – (iv), agrees in a signed writing, reasonably satisfactory in form and substance to Parent, to be bound by and comply with the provisions
of this Agreement, or (v) surrender their Shares to the Company in connection with the vesting, settlement or exercise of Romeo RSU and Romeo
PSU awards, as applicable, to satisfy any withholding for the payment of taxes incurred in connection with such vesting, settlement or exercise, or, in
respect of Romeo Options, the exercise price thereon. Notwithstanding the foregoing, such Stockholder may make Transfers of its Shares as Parent
may agree in writing in its sole discretion.
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7. New Securities. During the Support Period, in the event that, (a) any shares of Romeo Common Stock or other equity securities of Company are

issued to any Stockholder after the date of this Agreement pursuant to any stock dividend, stock split, recapitalization, reclassification, combination or
other securities of any other entity in exchange for Company securities owned by the Stockholder, (b) any Stockholder purchases or otherwise
acquires beneficial ownership of any shares of Romeo Common Stock or other equity securities of Company or securities of any other entity in
exchange for Company securities owned by the Stockholder, after the date of this Agreement, or (c) any Stockholder acquires the right to vote or share
in the voting of any Romeo Common Stock or other equity securities of the Company after the date of this Agreement (such Romeo Common Stock or
other equity securities of the Company, collectively the “New Securities”), then such New Securities acquired or purchased by the relevant
Stockholder shall be subject to the terms of this Agreement to the same extent as if they constituted the Shares as of the date hereof.

 
8. Representations of the Parties.
 

a) Representations of the Stockholder. Each Stockholder represents and warrants, on its own account with respect to the Shares, to Parent as to such
Stockholder on a several basis as follows: (a) such Stockholder has full legal right, capacity and authority to execute and deliver this Agreement, to
perform such Stockholder’s obligations hereunder and to consummate the transactions contemplated hereby; (b) this Agreement has been duly and
validly executed and delivered by such Stockholder and assuming the due authorization, execution and delivery by each of Parent and Purchaser,
constitutes a valid and legally binding agreement of such Stockholder, enforceable against such Stockholder in accordance with its terms, and no other
action is necessary to authorize the execution and delivery of this Agreement by such Stockholder or the performance of their obligations hereunder
except that (i) such enforcement may be subject to applicable bankruptcy, insolvency, examinership, reorganization, moratorium or other similar laws,
now or hereafter in effect, relating to creditors’ rights generally and (ii) equitable remedies of specific performance and injunctive and other forms of
equitable relief may be subject to equitable defenses and to the discretion of the court before which any proceeding therefor may be brought; (d) such
Stockholder beneficially owns, has good and marketable title to, and has the power, authority and legal capacity to enter into, execute and deliver this
Agreement and to vote or direct the voting of Romeo Common Stock set forth on Schedule A (the “Existing Shares”); and (e) such Stockholder
beneficially owns its Shares free and clear of any proxy, voting restriction, adverse claim or other lien (other than any restrictions under (a) applicable
federal or state securities laws, and (b) this Agreement) that would prevent such Stockholder’s performance of its obligations under this Agreement. As
used in this Agreement, the terms “beneficial owner,” “beneficially own” and “beneficial ownership” shall have the meaning set forth in Rule 13d-3
promulgated by the Securities and Exchange Commission under the Securities Exchange Act of 1934, as amended.

 
b) Representations of Parent. Parent represents and warrants to each Stockholder as follows: (a) Parent has full legal right, capacity and authority to
execute and deliver this Agreement, to perform its obligations hereunder and to consummate the transactions contemplated hereby; and (b) this
Agreement has been duly and validly executed and delivered by Parent and Purchaser and, assuming the due authorization, execution and delivery by
the Stockholders, constitutes a legal, valid and binding obligation of each of Parent and Purchaser, enforceable against each of Parent and Purchaser in
accordance with its terms,  except that (i) such enforcement may be subject to applicable bankruptcy, insolvency, examinership, reorganization,
moratorium or other similar Laws, now or hereafter in effect, relating to creditors’ rights generally and (ii) equitable remedies of specific performance
and injunctive and other forms of equitable relief may be subject to equitable defenses and to the discretion of the court before which any proceeding
therefor may be brought.
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9. Non-solicitation. Subject to Section 21, each Stockholder acknowledges and agrees that such Stockholder has received a copy of the Merger

Agreement, has read the provisions set forth in Section 5.4 thereof and all related sections and understands the obligations of the directors and officers
of the Company thereunder. Notwithstanding anything to the contrary herein, this Agreement shall not restrict the ability of such Stockholder and its
respective Representatives to review and discuss with the Company any Acquisition Proposal or Superior Offer, in such Stockholder’s capacity as a
director or officer of the Company and in connection with such Stockholder’s exercise of its fiduciary duties, in each case in accordance with
Section 5.4 of the Merger Agreement.

 
10. Waiver of Appraisal Rights. Each Stockholder hereby irrevocably and unconditionally waives, and agrees not to assert or perfect, any rights of

appraisal or rights to dissent from the Merger that such Stockholder may have.
 
11. Waiver of Certain Other Actions. Each Stockholder agrees not to commence, join in, facilitate, assist or encourage, and agrees to take all actions

necessary to opt out of any class in any class action with respect to, any claim, derivative or otherwise, against Parent, the Company or Purchaser or
any of their respective successors (a) challenging the validity of, or seeking to enjoin or delay the operation of, any provision of this Agreement or the
Merger Agreement or (b) alleging a breach of any fiduciary duty of any person in connection with the evaluation, negotiation or entry into the Merger
Agreement, this Agreement or the transactions contemplated thereby or hereby.

 
12. Publicity. Subject to Section 21, each Stockholder hereby authorizes Parent and the Company to publish and disclose in any announcement or

disclosure in connection with the Merger, including in any filing with any Governmental Authority made in connection with the Merger or the Offer,
such Stockholder’s identity and ownership of their Shares and the nature of such Stockholder’s obligations under this Agreement. Each Stockholder
agrees to notify Parent as promptly as reasonably practicable of any inaccuracies or omissions in any information relating to such Stockholder that is
so published or disclosed.

 
13. Entire Agreement. This Agreement and the Merger Agreement constitute the entire agreement among the parties with respect to the subject matter

hereof and supersede all other prior agreements and understandings, both written and oral, among the parties with respect to the subject matter hereof,
other than, with respect to any employment agreement between such Stockholder and the Company, Parent or their respective affiliates. Nothing in
this Agreement, express or implied, is intended to or shall confer upon any person not a party to this Agreement any right, benefit or remedy of any
nature whatsoever under or by reason of this Agreement. Parent acknowledges and agrees that, except as expressly provided herein, nothing in this
Agreement shall be deemed to vest in Parent any direct or indirect ownership or incidence of ownership of or with respect to any Shares. All rights,
ownership and economic benefits of and relating to the Shares shall remain vested in and belong to the applicable Stockholder, and Parent shall have
no authority to manage, direct, superintend, restrict, regulate, govern or administer any of the policies or operations of the Company or exercise any
power or authority to direct such Stockholder in the voting of any of the Shares, except as otherwise expressly provided herein. This Agreement is
intended to create, and creates, a contractual relationship and is not intended to create, and does not create, any agency, partnership, joint venture or
other like relationship between the parties.
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14. Assignment. This Agreement shall not be assigned by operation of law or otherwise and shall be binding upon and inure solely to the benefit of each

party hereto.
 
15. Specific Enforcement. The parties hereto agree that if any of the provisions of this Agreement were not performed in accordance with their specific

terms or were otherwise breached, irreparable damage would occur, no adequate remedy at law would exist and damages would be difficult to
determine, and accordingly (a) the parties shall be entitled to an injunction or injunctions to prevent breaches of this Agreement and to specific
performance of the terms hereof, in each case only in the state courts of the Delaware Court of Chancery, any other court of the State of Delaware or
any federal court sitting in the State of Delaware, this being in addition to any other remedy to which they are entitled at law or in equity, (b) the
parties waive any requirement for the securing or posting of any bond in connection with the obtaining of any specific performance or injunctive relief
and (c) the parties will waive, in any action for specific performance, the defense of adequacy of a remedy at law.

 
16. Governing Law and Enforceability. Section 9.5 of the Merger Agreement is incorporated by reference herein, mutatis mutandis, to apply with full

force to any disputes arising under this Agreement.
 
17. Notice. All notices and other communications hereunder shall be in writing and shall be deemed given (a) upon personal delivery to the party to be

notified; (b) when received when sent by email or facsimile by the party to be notified; provided, that notice given by email or facsimile shall not be
effective unless either (i) a duplicate copy of such email or fax notice is promptly given by one of the other methods described in this Section 17 or
(ii) the receiving party delivers a written confirmation of receipt for such notice either by email or fax or any other method described in this
Section 17; or (c) when delivered by a courier (with confirmation of delivery); if to a Stockholder, to the address set forth with respect to such
Stockholder in Schedule A hereto, and if to Parent, to the address set forth in Section 9.8 of the Merger Agreement.

 
18. Severability. Any term or provision of this Agreement that is invalid or unenforceable in any jurisdiction shall, as to that jurisdiction, be ineffective to

the extent of such invalidity or unenforceability without rendering invalid or unenforceable the remaining terms and provisions of this Agreement in
any other jurisdiction. If any provision of this Agreement is so broad as to be unenforceable, such provision shall be interpreted to be only so broad as
is enforceable.
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19. Amendments; Waivers. At any time prior to a termination of this Agreement pursuant to Section 2, any provision of this Agreement may be amended

or waived if, and only if, such amendment or waiver is in writing and signed, (a) in the case of an amendment, by Parent and each Stockholder, and
(b) in the case of a waiver, by the party against whom the waiver is to be effective. Notwithstanding the foregoing, no failure or delay by any party
hereto in exercising any right hereunder shall operate as a waiver thereof nor shall any single or partial exercise thereof preclude any other or further
exercise of any other right hereunder.

 
20. Waiver of Jury Trial. EACH OF THE PARTIES HERETO IRREVOCABLY WAIVES ANY AND ALL RIGHT TO TRIAL BY JURY IN ANY

LEGAL PROCEEDING ARISING OUT OF OR RELATING TO THIS AGREEMENT OR THE TRANSACTIONS CONTEMPLATED HEREBY.
 
21. No Representative Capacity. Notwithstanding anything to the contrary herein, this Agreement applies solely to each Stockholder in their individual

capacity as a stockholder, and, to the extent the Stockholder serves as a member of the board of directors or officer of the Company or as a fiduciary
for others, nothing in this Agreement shall limit or affect any actions or omissions taken by a Stockholder in such Stockholder’s capacity as a director
or officer or as a fiduciary for others, including in exercising rights under the Merger Agreement, and no such actions or omissions shall be deemed a
breach of this Agreement or shall be construed to prohibit, limit or restrict a Stockholder from discharging such Stockholder’s duties as a director or
officer or as a fiduciary for others.

 
22. Stockholder Obligation Several and Not Joint. The obligations of each Stockholder hereunder shall be several and not joint, and no Stockholder

shall be liable for any breach of the terms of this Agreement by any other Stockholder.
 
23. Counterparts. The parties may execute this Agreement in one or more counterparts, including by facsimile or other electronic signature. All the

counterparts will be construed together and will constitute one Agreement.
 

[Signature pages follow]
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IN WITNESS WHEREOF, the parties have executed this Agreement as of the date first set forth above.
 
NIKOLA CORPORATION
 
 
By: /s/ Kim Brady  
Name: Kim Brady  
Title: Chief Financial Officer  
 

[Signature Page to Tender and Support Agreement]
 

 



 

 
IN WITNESS WHEREOF, the parties have executed this Agreement as of the date first set forth above.
 
STOCKHOLDERS:
 

/s/ Susan Brennan  
Susan Brennan  

  
/s/ Kerry Shiba  

Kerry Shiba  
  

/s/ Robert S. Mancini  
Robert S. Mancini  

  
/s/ Philip Kassin  

Philip Kassin  
  

/s/ Donald S. Gottwald  
Donald S. Gottwald  

  
/s/ Timothy E. Stuart  

Timothy E. Stuart  
  

/s/ Paul S. Williams  
Paul S. Williams  

  
/s/ Lauren Webb  

Lauren Webb  
  

/s/ Laurene Horiszny  
Laurene Horiszny  

 
[Signature Page to Tender and Support Agreement]

 

 



 

 
S������� A

 
Stockholder Information

 
Existing Shares Name and Address for Notices

  

  

  

  

  

  

  

  

  

 

 

 



 
Exhibit 10.2

 
Execution Version
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BORROWERS: Romeo Power, Inc. and Romeo Systems, Inc.,

each a Delaware corporation DATE: JULY 30, 2022
 

THIS LOAN AND SECURITY AGREEMENT (as the same may be amended, modified, supplemented or restated from time to time, this
“Agreement”) is entered into as of the date set forth above (the “Effective Date”) by and among Nikola Corporation, a Delaware corporation (the “Lender”),
and the borrowers named above (individually, a “Borrower” and collectively, the “Borrowers”). Concurrently with the execution of this Agreement, Lender, J
Purchaser Corp. and Romeo Power, Inc. are entering into an Agreement and Plan of Merger and Reorganization dated as the date hereof (as amended, amended
and restated, supplemented or otherwise modified from time to time, the “Merger Agreement”). The definitions of terms herein shall apply equally to the
singular and plural forms of the terms defined. The words “include,” “includes” and “including” shall be deemed to be followed by the phrase “without
limitation.” The word “will” shall be interpreted to express a command. The word “or” is not exclusive. Capitalized terms used but not otherwise defined
herein shall have the meanings given them on Schedule C. The parties agree as follows:
 
1.            Loans. The Lender will make extensions of credit to the Borrowers under this Agreement (collectively, “Loans”), and the Borrowers, jointly and
severally, promise to pay the Lender the amount of all Loans and other debts, principal, interest (including capitalized interest), fees, Expenses (as defined in
Section 8.2) and other amounts the Borrowers owe the Lender now or later, including but not limited to interest accruing after insolvency proceedings begin
and debts, liabilities, or obligations of Borrower assigned to the Lender (collectively, “Obligations”) pursuant to the terms and conditions of this Agreement
and as set forth on Schedule A. All Obligations and any other obligations owing by either or both of the Borrowers to the Lender are the joint and several
obligations of the Borrowers.
 
2.            Security Interest. As security for all present and future Obligations and for the Borrowers’ performance of each of their duties hereunder, each
Borrower grants the Lender a continuing first-priority security interest in and lien upon all of such Borrower’s right, title and interest in, to and under the
Collateral (as defined in Schedule B), whether now owned or existing or hereafter acquired or arising.
 
If this Agreement is terminated, the Lender’s lien in the Collateral shall continue until the Obligations (other than inchoate indemnity obligations not yet due
and for which no claim has been made) are satisfied in full, and at such time, the Lender shall, at the Borrowers’ sole cost and expense, terminate its security
interest in the Collateral and all rights therein shall revert to the Borrowers. In the event (a) all Obligations (other than inchoate indemnity obligations not yet
due and for which no claim has been made), are satisfied in full, and (b) this Agreement is terminated, the Lender shall terminate the security interest granted
herein.
 
3.            Representations, Warranties and Covenants of the Borrowers. Each Borrower represents, warrants and covenants to the Lender as follows, as of the
Effective Date and with respect to covenants, for so long as this Agreement is in effect or any Obligations (other than inchoate indemnity obligations not yet
due and for which no claim has been made) remain outstanding:
 

3.1            Corporate Existence; Authority. Such Borrower and each of its Subsidiaries is duly existing and in good standing in its jurisdiction of
formation and qualified and licensed to do business in, and in good standing in, any jurisdiction where such qualification is necessary, except for jurisdictions
in which failure to do so would not have a material adverse effect on the Borrowers taken as a whole. The execution, delivery and performance by such
Borrower of this Agreement has been duly and validly authorized, and this Agreement has been duly executed and delivered by each Borrower. This Agreement
constitutes the legal, valid and binding obligation of each Borrower, enforceable against it in accordance with its terms, subject to: (i) laws of general
application relating to bankruptcy, insolvency and the relief of debtors; and (ii) rules of law governing specific performance, injunctive relief and other
equitable remedies.
 

3.2            Collateral. The Lender has and will at all times continue to have a first-priority perfected security interest in all of the Collateral, subject (in
the case of priority only) to Permitted Liens arising by operation of law. If, at any time, such Borrower has actual knowledge (after due inquiry) that it shall
have acquired a commercial tort claim for monetary damages in excess of Four Hundred Thousand Dollars ($400,000) (individually or in the aggregate), such
Borrower shall promptly provide written notice thereof (together with a reasonably detailed description thereof) to the Lender and grant to the Lender in
writing a security interest therein and in the proceeds thereof.
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3.3            Access. After termination of the Merger Agreement and upon reasonable prior notice, the Lender or its agents shall have the right to inspect

the Collateral and the books and records relating thereto during such Borrower’s regular business hours. A “Business Day” is any day that is not a Saturday,
Sunday or a day on which banks are required to be closed in the States of Arizona, California, and New York.
 

3.4            Perfection Certificate. All of such Borrower’s information set forth on the Perfection Certificate is true, complete and correct in all material
respects as of the Effective Date, and such Borrower shall provide written notice to the Lender of any material changes within the prescribed periods of time set
forth therein.
 

3.5            Additional Agreements. Such Borrower will not without the Lender’s prior written consent (which shall be a matter of the Lender’s good
faith business judgment), (i) incur or become liable for any indebtedness, other than Permitted Indebtedness, or grant any liens on any assets of the Borrowers
to secure any indebtedness, other than Permitted Liens or (ii) prior to the termination of the Merger Agreement, issue equity securities (except to the extent
permitted under the Merger Agreement). Such Borrower shall provide written notice to the Lender no later than ten (10) days after a relocation of its principal
offices from such Borrower’s address set forth on the signature page hereof or a change of its jurisdiction or name of formation. Borrower shall take or
authorize any further actions (including the Lender’s filing of financing statements to perfect the Lender’s security interest in the Collateral). Each Borrower
shall execute any further instruments as the Lender reasonably requests to perfect or continue the Lender’s security interests or to effect the purposes of this
Agreement (this immediately preceding provision, the “Further Assurances Covenant”). Each Borrower hereby expressly authorizes the Lender to file
financing statements or continuation statements, and amendments thereto, in all jurisdictions and with all filing offices as the Lender may determine, in its sole
discretion, are necessary or advisable to perfect the security interest granted or to be granted to the Lender under this Agreement. Such financing statements
may describe the collateral in the same manner as described in this Agreement or may contain an indication or description of collateral that describes such
property in any other manner as the Lender may determine, in its sole discretion, is necessary, advisable or prudent to ensure the perfection of the security
interest in the collateral granted to the Lender, including, without limitation, describing such property as “all assets” or “all personal property”, in each case,
“whether now owned or existing, or hereafter acquired or arising”.
 

3.6            Incorporation by Reference. The representations and warranties of Romeo Power, Inc. set forth in Section 3 of the Merger Agreement are
incorporated by reference herein, mutatis mutandis, and such incorporation by reference shall survive any termination of the Merger Agreement solely to the
extent such representation or warranty survives the termination of the Merger Agreement pursuant to the terms thereof. For so long as this Agreement is in
effect or any Obligations (other than inchoate indemnity obligations not yet due and for which no claim has been made) remain outstanding, (a) the Borrowers
shall comply (or cause compliance with, as applicable) with all covenants and obligations under 5.3(a), 5.3(e) (other than with respect to the incurrence or
guarantee of indebtedness, which shall be governed by Section 3.5(i) hereof) and 5.3(i) (other than with respect to the granting of any lien, which shall be
governed by Section 3.5(i) hereof) of the Merger Agreement (whether or not the Merger Agreement is then in effect), (b) the Borrowers shall not engage in any
transaction with any of their respective Affiliates unless such transaction is on terms no less favorable to the applicable Borrower than would be obtained in a
comparable arm’s-length transaction with a Person that is not an Affiliate, except (i) transactions between the Borrowers or between the Borrowers and their
respective Subsidiaries, and (ii) as permitted or contemplated under the Merger Agreement, and (c) the Borrowers shall not purchase, acquire or make any
investment other than investments in the ordinary course of business.
 

3.7            PATRIOT Act, OFAC and FCPA. The Borrowers will not, directly or, to the knowledge of the Borrowers, indirectly, use the proceeds of the
transaction, or lend, contribute or otherwise make available such proceeds to any subsidiary, joint venture partner or other Person, for the purpose of funding
(i) any activities of or business with any Person, or in any country or territory, that, at the time of such funding, is the subject of Sanctions, or (ii) any other
transaction that will result in a violation by any Person (including any Person participating in the transaction, whether as underwriter, advisor, investor or
otherwise) of Sanctions. The Borrowers will not use the proceeds of the Loans directly, or, to the knowledge of the Borrowers, indirectly, for any payments to
any governmental official or employee, political party, official of a political party, candidate for political office, or anyone else acting in an official capacity, in
order to obtain, retain or direct business or obtain any improper advantage, in violation of the United States Foreign Corrupt Practices Act of 1977, as amended.
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4.            Term. This Agreement shall continue in effect until the maturity date set forth in Schedule A (the “Maturity Date”). On the Maturity Date or on any
earlier effective date of termination of this Agreement, the Borrowers shall pay in cash all Obligations in full, whether or not such Obligations are otherwise
then due and payable. No termination shall in any way affect or impair any security interest or other right or remedy of the Lender, nor shall any such
termination relieve the Borrowers of any obligation to the Lender, until all of the Obligations (other than inchoate indemnity obligations not yet due and for
which no claim has been made) have been paid and performed in full.
 
5.            Events of Default. The occurrence of any of the following events shall constitute an “Event of Default” hereunder: (i) the Borrowers fail to pay when
due any Loan or other Obligation within three (3) Business Days after the due date; (ii) the Borrowers fail to comply with the terms and provisions of clauses
(i) and (ii) of Section 3.5; (iii) the Borrowers shall default in the performance of or compliance with the Further Assurances Covenant and such default shall not
have been remedied or waived within 30 days after such default; (iv) a default in any indebtedness for borrowed money owed by a Borrower to a third party
(other than an affiliate of a Borrower) that gives the third party the right to accelerate any indebtedness for borrowed money with a principal amount exceeding
Four Hundred Thousand Dollars ($400,000); (v) an involuntary case shall be commenced against any Borrower under Title 11 of the United States Code
entitled “Bankruptcy”, as now and hereafter in effect (the “Bankruptcy Code”) or under any other applicable bankruptcy, insolvency or similar law now or
hereafter in effect; or a decree or order of a court having jurisdiction in the premises for the appointment of a receiver, liquidator, sequestrator, trustee,
custodian or other officer having similar powers over a Borrower, or over all or a substantial part of its property, shall have been entered; or there shall have
occurred the involuntary appointment of an interim receiver, trustee or other custodian of a Borrower for all or a substantial part of its property; or a warrant of
attachment, execution or similar process shall have been issued against any substantial part of the property of a Borrower, and any such event described in this
clause (v) shall continue for 60 days unless dismissed, bonded or discharged; (vi) a Borrower shall have an order for relief entered with respect to it or
commence a voluntary case under the Bankruptcy Code or under any other applicable bankruptcy, insolvency or similar law now or hereafter in effect, or shall
consent to the entry of an order for relief in an involuntary case, or to the conversion of an involuntary case to a voluntary case, under any such law, or shall
consent to the appointment of or taking possession by a receiver, trustee or other custodian for all or a substantial part of its property; or (vii) a Subsequent
Transaction (as such term is defined in the Merger Agreement) is consummated.
 
6.            Rights and Remedies. If an Event of Default occurs and continues, the Lender may, without notice or demand do any or all of the following:
(i) accelerate and declare all of the Loans and other Obligations to be immediately due and payable (but if an Event of Default described in Sections 5(v) or
5(vi) occurs, all Obligations are immediately due and payable without any action by the Lender); (ii) stop advancing money or extending credit for the
Borrowers’ benefit under this Agreement; (iii) make any payments and do any acts it considers necessary or reasonable to protect its security interest in the
Collateral; (iv) prepare for sale, and sell or otherwise dispose of the Collateral; and/or (v) exercise any other rights and remedies permitted by applicable law or
otherwise available to the Lender at law or in equity, including all rights and remedies of a secured party under the UCC (whether or not the UCC applies to the
affected Collateral or is otherwise in effect in the jurisdiction where the rights and remedies are asserted), and all other rights and remedies available to the
Lender or any of its Related Persons under the Merger Agreement. Until the satisfaction in full of all Obligations (other than inchoate indemnity obligations not
yet due and for which no claim has been made), each Borrower hereby irrevocably appoints the Lender as such Borrower’s attorney-in-fact, with full authority
in the place and stead of such Borrower and in the name of such Borrower, the Lender or otherwise, from time to time in the Lender’s discretion to take any
action and to execute and/or deliver any instrument that the Lender may deem necessary or advisable to accomplish the purposes of this Agreement or
otherwise for the purpose of carrying out the provisions of this Agreement, in each case, upon the occurrence and during the continuation of an Event of
Default, including but not limited to the following: (a) endorsing such Borrower’s name on any checks or other forms of payment or security; (b) signing such
Borrower’s name on any invoice or bill of lading for any account or drafts against account debtors; (c) making, settling, and adjusting all claims under such
Borrower’s insurance policies; (d) settling and adjusting disputes and claims about the accounts directly with account debtors for amounts and on terms the
Lender determines reasonable; (e) filing any claims or take any action or commence, institute and/or prosecute any suit, action or proceeding that the Lender
may deem necessary or desirable for the collection or realization of any of the Collateral or otherwise to exercise or enforce the rights or remedies of the
Lender with respect to any of the Collateral; and (f) transferring the Collateral into the name of the Lender or a third party as the UCC permits. The Lender’s
appointment as each Borrower’s attorney in fact, and all of the Lender’s rights and powers, coupled with an interest, are irrevocable until all Obligations (other
than inchoate indemnity obligations not yet due and for which no claim has been made) have been fully repaid and performed. All of the Lender’s rights and
remedies under this Agreement are cumulative. Each Borrower waives demand, notice of default or dishonor, notice of payment and nonpayment, notice of any
default, nonpayment at maturity, release, compromise, settlement, extension, or renewal of accounts, documents, instruments, chattel paper, and guarantees
held by the Lender on which such Borrower is liable.
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7.            Indemnification. The Borrowers, jointly and severally, will indemnify, defend and hold harmless the Lender and its affiliates, and each of their
officers, directors, employees, attorneys, accountants and agents (such persons, “Related Parties”) against: (i) all obligations, demands, claims, and liabilities
asserted by any other party in connection with this Agreement and the Loans provided hereunder and the grant of the security interests hereunder; and
(ii) subject to the second sentence of Section 8.2, all losses and expenses incurred, or paid by the Lender arising from transactions governed by this Agreement
between the Lender and the Borrowers; provided that this Section 7 shall not apply to losses caused by the Lender’s or any of its Related Person’s gross
negligence, bad faith or willful misconduct, in each case, as determined in a final non-appealable judgment of a court of competent jurisdiction. This Section 7
shall survive termination of this Agreement.
 
8.            General.
 

8.1            No Waivers; Amendments. The failure of the Lender at any time to require the Borrowers to comply strictly with any of the provisions of this
Agreement shall not waive the Lender’s right to later demand and receive strict compliance. Any waiver of a default shall not waive any other default. None of
the provisions of this Agreement may be waived except by a specific written waiver signed by the Lender and delivered to the Borrowers. The provisions of
this Agreement may not be amended except in a writing signed by Borrowers and the Lender.
 

8.2            Expenses; Attorneys’ Fees. Each party shall pay its own fees and expenses incurred in connection with entering into this Agreement. In the
event that the Lender or a Borrower files any lawsuit against the other predicated on a breach of this Agreement, the prevailing party shall be entitled to recover
its out of pocket and documented costs and reasonable attorneys’ fees from the non-prevailing party.
 

8.3            Binding Effect; Assignment. This Agreement is binding upon and for the benefit of the successors and permitted assignees of each party. No
party hereto may assign any of its rights under this Agreement without the prior written consent of the other parties hereto; provided that the Lender may assign
its rights hereunder to affiliates of the Lender without the consent of the Borrowers.
 

8.4            Notices. All notices by any party required or permitted under this Agreement or any other related agreement must be in writing and be
personally delivered or sent by overnight delivery, certified mail (postage prepaid and return receipt requested), email or facsimile to the addresses and
numbers below.
 

8.5            Governing Law; Jurisdiction. This Agreement shall be governed by the laws of the State of New York without regard to principles of
conflicts of law. The Borrowers and the Lender each submit to the exclusive jurisdiction of the federal and state courts in the state, county and city of New
York.
 

8.6            Other. If any provision hereof is unenforceable, the remainder of this Agreement shall continue in full force and effect. This Agreement
(including schedules hereto), the Merger Agreement (including schedules thereto) and any other written agreements and, documents executed in connection
herewith or therewith are the complete agreement between the Borrowers and the Lender and supersede all prior and contemporaneous negotiations and oral
representations and agreements, all of which are merged and integrated herein. This Agreement may be executed in one or more counterparts, all of which
when taken together will constitute one agreement.
 

8.7            Electronic Execution of Documents. The words “execution,” “signed,” “signature,” and words of like import in any Loan Document shall be
deemed to include electronic signatures or the keeping of records in electronic form, each of which shall be of the same legal effect, validity and enforceability
as a manually executed signature or the use of a paper-based recordkeeping system, as the case may be, to the extent and as provided for in any applicable law,
including, without limitation, the Federal Electronic Signatures in Global and National Commerce Act, the New York State Electronic Signatures and Records
Act, and any other state law based on the Uniform Electronic Transactions Act.
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9.            Confidentiality. The handling of any Confidential Information shall be governed by the terms of that certain Confidentiality Agreement entered into by
Romeo Power, Inc. and Lender dated November 17, 2021, but disclosure of information may be made: (a) to the Lender’s Subsidiaries or affiliates (such
Subsidiaries and affiliates, together with the Lender, collectively, “the Lender Entities”); (b) as required by law, regulation, subpoena, or other order; and
(c) as the Lender considers appropriate in exercising remedies under the Loan Documents. “Confidential Information” means: (i) all non-public information,
in whatever form, disclosed in connection with the transactions contemplated by this Agreement and (ii) such portions of any memorandum, analysis,
compilation, summary, interpretation, study, report or other document, record or material that is or has been prepared by or for the Lender or any of its Related
Persons and that contains, reflects, interprets, or is based directly or indirectly upon any information of the type referred to in the immediately preceding clause
(i). Notwithstanding the foregoing, Confidential Information does not include information that (A) was in the possession Lender or its Related Persons at the
time of disclosure; (B) is disclosed or otherwise becomes available to Lender or any of its Related Persons from a source other than a Borrower or its respective
affiliates; provided; that the source of such information was not known by the Lender to be bound by a confidentiality agreement between a Borrower and such
source prohibiting the disclosure of such information or bound by a legal, contractual or fiduciary obligation owed to a Borrower prohibiting the disclosure of
such information; (C) prior to or after the time of disclosure, becomes generally available to the public, in each case, other than as a result of any inaction or
action of the Lender or any of its affiliates in breach of the terms hereof; or (D) is independently developed by or on behalf of the Lender without us of or
reference to any Confidential Information. The provisions of the immediately preceding sentence shall survive termination of this Agreement.
 
10.          Lender Discretion. In connection with making any determination, providing any consent or waiver, taking any discretionary action, or otherwise
interpreting and/or implementing any provision of this Agreement (including any provision that is incorporated by reference from the Merger Agreement), it is
understood and agreed by the parties hereto that the Lender shall, and shall be entitled to, exercise its discretion in its capacity as a secured lender to the
Borrowers (“Lender Discretion”), notwithstanding that the Lender has and may from time to time have other relationships with the Borrowers and their
affiliates (including as customer, counterparty to the Merger Agreement or any other relationship). The parties further understand and agree that the exercise of
Lender Discretion could result in an outcome that would be different than would be the outcome in the absence of the exercise of Lender Discretion. Each
Borrower hereby waives any potential, perceived or real conflict of interest caused or purported to be caused by the Lender having different relationships with
the Borrowers and their affiliates and agrees not to assert any defense or claim (other than a claim based on a theory of gross negligence, bad faith and willful
misconduct) against the Lender arising out of or in connection therewith in regard to the Obligations, this Agreement or otherwise. The parties acknowledge
and agree that the Lender is entering into this Agreement and agreeing to the provisions hereof in material reliance upon the acknowledgements, agreements,
and waivers contained in this Section 10. Each Borrower acknowledges that it has sought and received the advice of independent counsel on this subject and
has knowingly and willingly agreed to the terms of this Section 10.
 
11.          Mutual Waiver of Jury Trial. TO THE FULL EXTENT PERMITTED BY APPLICABLE LAW, THE BORROWERS AND THE LENDER
EACH WAIVE THEIR RIGHT TO A JURY TRIAL OF ANY CLAIM OR CAUSE OF ACTION ARISING OUT OF THIS AGREEMENT OR ANY
RELATED DOCUMENT OR ANY TRANSACTION CONTEMPLATED HEREBY OR THEREBY, INCLUDING CONTRACT, TORT, BREACH
OF DUTY AND ALL OTHER CLAIMS. THIS WAIVER IS A MATERIAL INDUCEMENT FOR BOTH PARTIES TO ENTER INTO THIS
AGREEMENT. EACH PARTY HAS REVIEWED THIS WAIVER WITH ITS COUNSEL.
 

[Signature pages follow.]
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I� W������ W������, the parties hereto have executed this Agreement as of the date initially set forth above.
 
B�������:  
   
ROMEO POWER, INC.  
   
By: /s/ Susan Brennan   
  Name: Susan Brennan  
  Title: President and Chief Executive Officer  
   
Address:  5560 Katella Avenue
                  Cypress, CA 90630  
  
   
ROMEO SYSTEMS, INC.  
   
By: /s/ Susan Brennan   
  Name: Susan Brennan  
  Title: President and Chief Executive Officer  
 

[Signature Page to Loan and Security Agreement]
 

 



 

 
��� L�����:  
   
Nikola Corporation  
   
By: /s/ Kim Brady  
  Name: Kim Brady  
  Title: Chief Financial Officer  
   
Address:  4141 E. Broadway Road
                  Phoenix, AZ 85040  
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SCHEDULE A

 
LOAN TERMS

 
BORROWERS: JULIET P, INC. AND JULIET S, INC.

and certain of their Subsidiaries
 

TERM LOAN

Term Loan Amount: Up to $30,000,000 of liquidity support senior secured debt financing (subject to incremental increase described
below if negotiated pricing support granted by the Lender to the Borrowers does not result in the Borrowers
achieving a negotiated increased liquidity target of $20,000,000) comprised of:

   
  (a) Up to $15,000,000 of liquidity support, limited to $5,000,000 per month, to be advanced on a biweekly basis

during the three-month period commencing on or about the date hereof;
   
  (b) Up to $15,000,000 of additional liquidity support, if necessary, limited to $5,000,000 per month to be advanced

during the fourth, fifth and sixth months following the date hereof, provided the Availability End Date has not
occurred; and

   
  (c) Up to $20,000,000 of incremental senior secured debt financing, which may become available for borrowing on a

dollar-for-dollar basis to cover the shortfall (if any) of actual increased liquidity of the Borrowers, as compared to
targeted increased liquidity of $20,000,000, for Batteries to be purchased by the Lender during the Pricing Support
Period (which increased liquidity would be the result of the Pricing Adjustments negotiated between the Lender and
the Borrowers under the Supply Agreement), to be advanced, if necessary, during the second and third months
following the date hereof, provided the Availability End Date has not occurred.

   
  The sum of the amounts in items (a), (b) and (c) above are referred to as the “Maximum Term Loan Amount”.
   
Availability End Date: The earlier of (a) six months from the date of the execution and delivery of the Merger Agreement and this

Agreement and (b) the date of the termination of the Merger Agreement (the “Availability End Date”).
   
Maturity Date: The earlier of (a) the date that is the six-month anniversary of the termination of the Merger Agreement and (b) the

date that is the six-month anniversary of the End Date (as defined in the Merger Agreement), subject to acceleration
upon the occurrence of certain events set forth in the Agreement.

   
Term Loan Advances: On or prior to the Availability End Date, from month to month upon the delivery to the Lender by the Borrowers of a

completed and executed irrevocable Loan Advance Request Form at least five Business Days before the date of the
proposed borrowing (in the form attached hereto as Schedule D), the Lender will make a Loan or Loans to Borrower
(each a “Term Loan Advance” and, collectively, the “Term Loan Advances”), in an aggregate original principal
amount not to exceed the amount set forth opposite the dates provided in Schedule E, and in any event not to exceed
the Maximum Term Loan Amount. Any amount eligible to be borrowed that is not borrowed by the date opposite it
on Schedule E shall automatically reduce the Maximum Term Loan Amount and no longer be available for
borrowing. Each Term Loan Advance must be in an original principal amount of at least Five Hundred Thousand
Dollars ($500,000).

 

 



 

 
  Once repaid, the Term Loan Advances may not be re-borrowed.
   
  The Lender will be obligated to make a requested Term Loan Advance, so long as (i) the amount to be borrowed on a

date does not exceed the amount opposite such date on Schedule E, (ii) the cumulative amount to be borrowed (i.e.,
including all amounts previously Borrowed) does not exceed the Maximum Term Loan Amount, (iii) there is no
breach of any representation, warranty, covenant or agreement on the part of Romeo Power, Inc. set forth in the
Merger Agreement, or any representation or warranty of Romeo Power, Inc. shall have become inaccurate, in each
case, solely to the extent such breach or inaccuracy gives rise to a right in favor of Nikola Corporation to terminate
the Merger Agreement or to not consummate the transactions thereunder, (iv) a Subsequent Transaction (as such
term is defined in the Merger Agreement) is consummated and (v) no Event of Default under Section 5 (v) or (vi) of
the Agreement shall have occurred and be continuing.

   
Repayment: The principal amount of all Term Loan Advances shall be due and payable on the Maturity Date. Interest on all Term

Loan Advances shall accrue and be added to principal until the Maturity Date at which time all amounts become due
and payable in cash and if unpaid continue to accrue in cash.

   
Interest Rate: The Term Loan Advances shall accrue interest on the outstanding principal balance at a floating per annum rate

equal to the sum of (a) daily SOFR plus (b) eight percent (8.0%). The interest rate increases or decreases when
SOFR changes. Interest is computed on a three hundred sixty-five/six (365/6) day year for the actual number of days
elapsed.

   
Prepayment: If the Term Loans are accelerated following the occurrence of an Event of Default, the Borrowers shall immediately

pay to the Lender an amount equal to the sum of (A) all outstanding principal with respect to the Term Loan
Advances Including any interest that accrued and been added to principal, plus accrued and unpaid interest thereon,
if any, and (B) all other sums, if any, that shall have become due and payable hereunder in connection with the Term
Loan Advances.

   
  So long as an Event of Default has not occurred and is not continuing, the Borrowers shall have the option to prepay

in whole or in part, without premium or penalty, any or all of the Term Loan Advances advanced by the Lender
under this Agreement (including accrued interest that has been added to principal), provided the Borrowers deliver
written notice to the Lender of their election to prepay the Term Loan Advances at least five (5) Business Days prior
to such prepayment.

   
Timing of Payments: Payments received after 12:00 noon Pacific time are considered received at the opening of business on the next

Business Day. When a payment is due on a day that is not a Business Day, the payment is due the next Business Day
and additional interest shall accrue.

   
Deposit Accounts: The Borrowers will use their commercially reasonable efforts to deliver to the Lender within 30 days after the

Effective Date (as such period may be extended by the Lender in its reasonable discretion) a control agreement in
form and substance reasonably satisfactory to the Lender with respect to each Borrower’s deposit accounts (other
than any deposit account used exclusively for payroll, payroll taxes and other employee wage and benefit payments
to or for the benefit of the Borrowers’ employees and identified to the Lender in writing) and securities accounts.

 

 



 

 
SCHEDULE B

 
COLLATERAL

 
The Collateral consists of all of each Borrower’s right, title and interest in and to the following property as such terms (where applicable) are defined

under the Uniform Commercial Code as in effect from time to time in the State of New York (the “UCC”); provided that if, with respect to any financing
statement or amendment or continuation thereof or by reason of any mandatory provisions of law, the perfection or the effect of perfection or non-perfection of
the security interests granted to the Lender pursuant to this Agreement is governed by the Uniform Commercial Code as in effect in a jurisdiction of the United
States other than New York, UCC means the Uniform Commercial Code as in effect from time to time in such other jurisdiction for purposes of the provisions
of this Agreement and any financing statement or amendment or continuation thereof relating to such perfection or effect of perfection or non-perfection:
 

All goods, equipment, inventory, contract rights or rights to payment of money, leases, license agreements, franchise agreements, general intangibles
(including payment intangibles and Intellectual Property), accounts (including health-care receivables), documents, instruments (including any promissory
notes), chattel paper (whether tangible or electronic), cash, money, commercial tort claims, as-extracted collateral, deposit accounts, securities accounts,
commodity accounts, fixtures, letter of credit rights (whether or not the letter of credit is evidenced by a writing), vehicles, securities, and all other investment
property, supporting obligations, financial assets, controllable electronic records, digital assets and electronic money, and all insurance policies all insurance
policies (regardless of whether the Lender is the loss payee thereof or additional insured thereunder), in each case, whether now owned, held or existing or
hereafter acquired or arising, and wherever located; and
 

All of each Borrower’s Books relating to the foregoing and any and all claims, rights and interests in any of the above and all substitutions for,
additions, attachments, accessories, accessions and improvements to and replacements, products, proceeds and insurance proceeds of any or all of the
foregoing.
 

Notwithstanding the foregoing, (i) the Collateral does not include (w) the Intellectual Property held directly by Romeo Systems Technology, LLC,
(x) the equity interests of Romeo Systems Technology, LLC (y) more than sixty-five percent (65%) of the presently existing and hereafter arising issued and
outstanding shares of capital stock owned by Borrower of any Foreign Subsidiary which shares entitle the holder thereof to vote for directors or any other
matter or (z) any Excluded Assets (as defined below), and (ii) no actions shall be required to perfect a security interest in vehicles, other than the filing of a
UCC financing statement.
 

“Excluded Assets” means, collectively, (i) any asset or property owned by any Borrower on the date hereof or hereafter acquired that is subject to a
lien securing a purchase money obligation or capital lease obligation if the contract or other agreement in which such lien is granted (or the documentation
providing for such purchase money obligation or capital lease obligation) prohibits the lien hereunder, except to the extent such prohibition or restriction in
such contract, agreement or capital lease would be rendered ineffective pursuant to the UCC or any other applicable law (including the Bankruptcy Code) or
principles of equity and provided, that immediately upon the ineffectiveness, lapse or termination of any such provision in such contract, agreement or capital
lease, the Collateral shall include, and such Borrower shall be deemed to have granted a security interest in, such asset or property as if such provision had
never been in effect; and (ii) any applications filed in the United States Patent and Trademark Office to register Trademarks on the basis of any Borrower’s
“intent to use” such Intellectual Property unless and until the filing of a “Statement of Use” or “Amendment to Allege Use” has been filed and accepted by the
United States Patent and Trademark Office, whereupon such applications shall be automatically subject to the security interest granted herein and deemed
included in the Collateral.
 

 



 

 
SCHEDULE C

 
DEFINITIONS

 
As used in this Agreement, the following words shall have the following meanings:
 

“Borrower’s Books” means all books and records of the relevant Borrower including ledgers, records regarding Borrower’s assets or liabilities, the
Collateral, business operations or financial condition and all computer programs or discs or any equipment containing the information.
 

“daily SOFR” means, for any day (a “SOFR Rate Day”), a rate per annum equal to SOFR for the day (such day, a “SOFR Determination Date”)
that is two U.S. Government Securities Business Days prior to (i) if such SOFR Rate Day is a U.S. Government Securities Business Day, such SOFR Rate Day
or (ii) if such SOFR Rate Day is not a U.S. Government Securities Business Day, the U.S. Government Securities Business Day immediately preceding such
SOFR Rate Day, in each case, as such SOFR is published by the SOFR Administrator on the SOFR Administrator’s Website.  Any change in Daily SOFR due
to a change in SOFR shall be effective from and including the effective date of such change in SOFR without notice to any Borrower.  If SOFR is not published
on any U.S. Government Securities Business Day, Daily SOFR for such day shall be SOFR for the most recent preceding U.S. Government Securities Business
Day on which SOFR was published.
 

“Dollars,” “dollars” or use of the sign “$” means only lawful money of the United States and not any other currency, regardless of whether that
currency uses the “$” sign to denote its currency or may be readily converted into lawful money of the United States.
 

“Domestic Subsidiary” means a Subsidiary organized under the laws of the United Sates or any state or territory thereof or the District of Columbia.
 

“Foreign Subsidiary” means any Subsidiary that is not a Domestic Subsidiary.
 

“Intellectual Property” means any copyright rights, copyright applications, copyright registrations and like protections in each work of authorship
and derivative work, whether published or unpublished, any patents, patent applications and like protections, including improvements, divisions, continuations,
renewals, reissues, extensions, and continuations-in-part of the same, trademarks, service marks and applications therefor, whether registered or not, and the
goodwill of the business of each Borrower connected with and symbolized thereby, source code, know-how, operating manuals, trade secret rights, design
rights, rights to unpatented inventions, and any claims for damage by way of any past, present, or future infringement of any of the foregoing.
 

“Loan Documents” are, collectively, this Agreement, any note, or notes or guaranties executed by one or both Borrowers or any guarantor, and any
other present or future agreement between one or both Borrowers and/or any guarantor for the benefit of the Lender in connection with this Agreement, all as
amended, extended or restated.
 

“NYFRB” means the Federal Reserve Bank of New York.
 

“Perfection Certificate” is a completed Perfection Certificate signed by the Borrowers entitled “Perfection Certificate.”
 

“Permitted Indebtedness” means (a) indebtedness owed by a Borrower to the Lender; (b) indebtedness permitted to exist pursuant to the Merger
Agreement; (c) indebtedness to trade creditors incurred in the ordinary course of business; (d) indebtedness secured by Permitted Liens; (f) indebtedness arising
from the endorsement of instruments in the ordinary course of business; and (g) other unsecured indebtedness not consisting of indebtedness for borrowed
money not exceeding Four Hundred Thousand Dollars ($400,000) in the aggregate outstanding at any time; and (h) extensions, refinancings, modifications,
amendments and restatements of any items of Permitted Indebtedness described in (a) through (g) above, provided that the principal amount thereof is not
increased or the terms thereof are not modified to impose materially more burdensome terms upon the Borrowers or their Subsidiaries, as the case may be.
 

 



 

 
“Permitted Liens” means (a) liens listed in Section 3.6(a) of the Romeo Disclosure Schedule to the Merger Agreement or that are in favor of the

Lender; (b) liens for taxes, fees, assessments or other government charges or levies, either not delinquent or being contested in good faith and for which the
Borrowers maintain adequate reserves on its books, if they have no priority over any of the Lender’s security interests; (c) purchase money liens (i) on
equipment and related software acquired or held by a Borrower or its Subsidiaries incurred for financing the acquisition of the equipment and related software,
if any, including the financing of the costs of shipping, taxes and installation, or (ii) existing on equipment and related software when acquired, if the lien is
confined to such property, improvements thereon, and proceeds thereof; (d) liens in favor of other financial institutions arising in connection with Borrower’s
deposit or investment accounts held at such institutions to secure customary fees and charges (but not credit/debt relationships or margin accounts), provided
that the Lender has a perfected security interest in the amounts held in such deposit accounts; (e) statutory liens securing claims or demands of materialmen,
mechanics, carriers, warehousemen, landlords and other Persons imposed without action of such parties, provided, they have no priority over any of the
Lender’s security interests and the aggregate amount of such liens does not at any time exceed Four Hundred Thousand Dollars ($400,000); (f) liens arising
from the filing of any financing statement on operating leases, to the extent such operating leases are permitted under this Agreement; (g) easements,
reservations, rights-of-way, restrictions, minor defects or irregularities in title and other similar charges or encumbrances affecting real property not likely to
result in a material adverse effect on the Borrowers; (h) licenses and sublicenses granted by a Borrower in the ordinary course of its business and not otherwise
prohibited by this Agreement; and (i) liens arising from attachments, judgments, orders or decrees not constituting an Event of Default hereunder.
 

“Person” is any individual, sole proprietorship, partnership, limited liability company, joint venture, company association, trust, unincorporated
organization, association, corporation, institution, public benefit corporation, firm, joint stock company, estate, entity or government agency.
 

“Sanctions” means economic sanctions administered or enforced by the United States Government (including without limitation, sanctions enforced
by OFAC), the United Nations Security Council, the European Union or Her Majesty’s Treasury.
 

“SOFR” means a rate equal to the secured overnight financing rate as administered by the SOFR Administrator. If the Lender determines that SOFR
has ceased to exist as a benchmark rate, the Lender and the Borrowers will select a replacement benchmark consistent with market practice recommendations
of the Loan Syndications Trading Association.
 

“SOFR Administrator” means the NYFRB (or a successor administrator of the secured overnight financing rate).
 

“SOFR Administrator’s Website” means the NYFRB’s website, currently at http://www.newyorkfed.org, or any successor source for the secured
overnight financing rate identified as such by the SOFR Administrator from time to time.
 

“U.S. Government Securities Business Day” means any day except for (i) a Saturday, (ii) a Sunday or (iii) a day on which the Securities Industry and
Financial Markets Association recommends that the fixed income departments of its members be closed for the entire day for purposes of trading in United
States government securities.
 

 



 

 
SCHEDULE D

 
LOAN ADVANCE REQUEST

 
Dated as of [_______], 2022

 
Pursuant to that certain Loan and Security Agreement, dated as of July 30, 2022 (as amended, amended and restated, supplemented or otherwise modified to the
date hereof, the “Loan Agreement”; all capitalized terms used but not otherwise defined herein have the meanings given to them in the Loan Agreement), by
and among Nikola Corporation, a Delaware corporation (the “Lender”), and Romeo Power, Inc. and Romeo Systems, Inc., each a Delaware corporation
(individually, a “Borrower” and collectively, the “Borrowers”), this notice constitutes Borrowers’ request to borrow Loans as follows:
 

1. Name of Borrower:
 

2. Date of borrowing:
 

3. Amount of borrowing:  $
 
The proceeds of such Loans are to be deposited, distributed or otherwise applied in accordance with the funds flow memorandum attached as Exhibit A hereto.
 
The undersigned officer of each Borrower (to the best of his or her knowledge and in his or her capacity as an officer, and not individually) on behalf of such
Borrower certifies as of the date of the proposed borrowing that:
 

(i) the amount to be borrowed on the date set forth above does not exceed the amount opposite such date on Schedule E of the Loan Agreement;
 

(ii) the cumulative amount to be borrowed (i.e., including all amounts previously Borrowed) does not exceed the Maximum Term Loan Amount;
 

(iii) there is no breach of any representation, warranty, covenant or agreement on the part of any Borrower set forth in the Merger Agreement, nor has
any representation or warranty of any Borrower become inaccurate, in each case, solely to the extent such breach or inaccuracy gives rise to a right in
favor of the Lender to terminate the Merger Agreement or to not consummate the transactions thereunder;

 
(iv) no Subsequent Transaction (as such term is defined in the Merger Agreement) has been consummated; and

 
(v) no Event of Default under Section 5(v) or Section 5(vi) of the Loan Agreement has occurred or would result from the borrowing requested
hereunder.

 
[Remainder of page intentionally left blank]

 

 



 

 
  Romeo Power, Inc.
   
  By:      
  Name:
  Title:
   
  Romeo Systems, Inc.
   
  By:  
  Name:
  Title:
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SCHEDULE E

 
TERM LOAN ADVANCES
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Nikola Agrees to Acquire Romeo Power, To Bring Battery
Pack Engineering and Production In-House

 
• Acquisition will secure control of critical battery pack engineering and production process
• Transaction expected to yield annual cost savings of up to $350 million by 2026
• Romeo’s Cypress, California facility will become Nikola’s Battery Center of Excellence
• Nikola to host analyst and investor webcast on August 1 at 11:00 a.m. Eastern Time (8:00 a.m. Pacific Time)

 
PHOENIX, August 1, 2022 — Nikola Corporation (NASDAQ: NKLA), and Romeo Power, Inc. (NYSE: RMO), today announced they have entered into a
definitive agreement in which Nikola, a global leader in zero-emissions transportation and energy infrastructure solutions, will acquire Romeo, an energy
technology leader delivering advanced electrification solutions for complex commercial vehicle applications, in an all-stock transaction. The proposed
exchange ratio implies a consideration of $0.74 per Romeo share and represents an approximately 34% premium to Romeo’s July 29, 2022 closing share price
and values 100% of Romeo’s equity at approximately $144 million.
 
Headquartered in Cypress, California, Romeo is an energy storage technology company focused on designing and manufacturing lithium-ion battery modules
and packs for commercial vehicle applications. As Romeo’s largest customer, Nikola expects the acquisition will allow for significant operational improvement
and cost reduction in battery pack production. The addition of Romeo’s battery and battery management system (BMS) engineering capabilities are also
expected to support accelerated product development and improved performance for Nikola customers.
 
“Romeo has been a valued supplier to Nikola, and we are excited to further leverage their technological capabilities as the landscape for vehicle electrification
grows more sophisticated. With control over the essential battery pack technologies and manufacturing process, we believe we will be able to accelerate the
development of our electrification platform and better serve our customers,” said Mark Russell, Nikola’s Chief Executive Officer. “Given our strong
relationship with Romeo and ongoing collaboration, we are confident in our ability to successfully integrate and deliver the many expected strategic and
financial benefits of this acquisition. We look forward to creating a zero-emissions future together.”
 
Robert Mancini, Romeo Power’s Chairman of the Board of Directors, added, “As Romeo’s largest customer, Nikola has been a cornerstone of our development
and growth, and this is a natural evolution of our relationship. Our products provide critical energy density important to heavy-duty vehicles, combined with
safety performance and battery management software. Following an extensive review of alternatives, we firmly believe that this combination offers the best
opportunity for Romeo shareholders to participate in the ongoing value creation at a larger scale, stronger combined company. It is exciting to see Romeo
joining the Nikola family.”
 
Compelling Strategic Rationale
 

• Vertical integration and single product focus will drive significant operational improvement and cost reduction for one of the most expensive
components of the bill of materials

 
• Integrated commercial vehicle electrification platform is expected to lead to manufacturing excellence and expected annual cost savings of up to $350

million by 2026; reduce non-cell related battery pack costs by 30-40% by the end of 2023
 

• An important strategic move for Nikola with minimal capital outlay that will bring Romeo’s deep battery and BMS engineering capabilities in-house;
expected to accelerate Nikola’s product development, increase range and charge rates, and improve customer experiences
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• Provides Nikola with domestic battery pack manufacturing capability, complementing Nikola’s commitment to dual-source battery pack strategy to
satisfy capacity needs

 
• Romeo has proven battery pack technologies and a significant battery cell supply agreement in place

 
• Nikola is Romeo’s largest production customer, and the parties have strong ongoing engineering collaboration

 
Exchange Offer
 
The transaction has been approved by the Boards of Directors of both companies. Under the terms of the agreement, Nikola will commence an exchange offer
to acquire all of the outstanding shares of Romeo common stock. Under the terms of the agreement, Romeo stockholders will receive 0.1186 of a share of
Nikola common stock for each Romeo share, representing an equity value of approximately $144 million and 4.5% pro forma ownership of Nikola. The
transaction is expected to be completed by the end of October 2022, subject to the tender by Romeo’s stockholders of shares representing a majority of the
outstanding Romeo common stock, and customary closing conditions, including regulatory approval. Upon the successful completion of the exchange offer, a
newly-formed subsidiary of Nikola will be merged into Romeo, and any remaining shares of Romeo common stock that were not tendered in the exchange
offer will be canceled and converted into the right to receive the same consideration payable in the exchange offer.
 
Interim Liquidity Support
 
Nikola has agreed to provide Romeo with $35 million in interim funding to facilitate continued operations through closing. Funding will consist of $15 million
in senior secured notes and up to $20 million for a pack delivery incentive which is a temporary price increase for each pack delivered through expected
transaction close. Additional liquidity support is available in the event the transaction closing is delayed.
 
Investor Presentation
 
A supplemental presentation regarding the transaction is available on the Investor Relations section of the Nikola website.
 
Webcast and Conference Call Information
 
Nikola will host a webcast for analysts and investors at 11:00 a.m. Eastern Time (8:00 a.m. Pacific Time) on August 1, 2022 at https://www.webcast-
eqs.com/nikola20220801/en.
 
For those unable to participate in the live session, a recording of the webcast will be available on Nikola’s Investor Relations website.
 
Advisors
 
Citigroup Global Markets Inc. acted as sole financial advisor to Nikola on the transaction, and Pillsbury Winthrop Shaw Pittman LLP served as legal advisor.
 
Morgan Stanley & Co. LLC acted as sole financial advisor to Romeo on the transaction, and Latham & Watkins LLP served as legal advisor.
 
Nikola Annual Meeting of Stockholders
 
Nikola’s Annual Meeting of Stockholders is being held on Tuesday, August 2, 2022, at 3:00 p.m. Pacific Time. Nikola intends to file today a supplement to its
proxy statement for the Annual Meeting. Nikola has sufficient shares of authorized but unissued common stock available to complete the proposed transition
and will not need to use any of the share increase being considered at the Annual Meeting.
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About Nikola Corporation
 
Nikola Corporation is globally transforming the transportation industry. As a designer and manufacturer of zero-emission battery-electric and hydrogen-electric
vehicles, electric vehicle drivetrains, vehicle components, energy storage systems, and hydrogen station infrastructure, Nikola is driven to revolutionize the
economic and environmental impact of commerce as we know it today. Founded in 2015, Nikola Corporation is headquartered in Phoenix, Arizona. For more
information, visit www.nikolamotor.com or Twitter @nikolamotor.
 
About Romeo Power, Inc.
 
Founded in 2016 and headquartered in Cypress, California, Romeo Power (NYSE: RMO) is an energy technology leader delivering advanced electrification
solutions for complex commercial vehicle applications. The Company’s suite of advanced battery electric products, combined with its innovative battery
management system, delivers the safety, performance, reliability and configurability its customers need to succeed. To keep up with everything Romeo Power,
follow the Company on social media, @romeopowerinc or visit romeopower.com
 
Additional Information and Where to Find It
 
The exchange offer referenced in this communication has not yet commenced. This communication is for informational purposes only and is neither an offer to
purchase nor a solicitation of an offer to sell securities, nor is it a substitute for any offer materials that Nikola Corporation (“Nikola”), its acquisition subsidiary
or Romeo Power, Inc. (“Romeo”) will file with the U.S. Securities and Exchange Commission (the “SEC”). At the time the exchange offer is commenced,
Nikola and its acquisition subsidiary will file a tender offer statement on Schedule TO, Nikola will file a registration statement on Form S-4 and Romeo will
file a Solicitation/Recommendation Statement on Schedule 14D-9 with the SEC with respect to the exchange offer. THE EXCHANGE OFFER MATERIALS
(INCLUDING AN OFFER TO EXCHANGE, A RELATED LETTER OF TRANSMITTAL AND CERTAIN OTHER EXCHANGE OFFER DOCUMENTS)
AND THE SOLICITATION/RECOMMENDATION STATEMENT WILL CONTAIN IMPORTANT INFORMATION. ROMEO STOCKHOLDERS ARE
URGED TO READ THESE DOCUMENTS CAREFULLY WHEN THEY BECOME AVAILABLE BECAUSE THEY WILL CONTAIN IMPORTANT
INFORMATION THAT HOLDERS OF ROMEO SECURITIES SHOULD CONSIDER BEFORE MAKING ANY DECISION REGARDING
EXCHANGING THEIR SECURITIES. The Solicitation/Recommendation Statement, the Offer to Exchange, the related Letter of Transmittal and certain other
exchange offer documents will be made available to all Romeo stockholders at no expense to them. The exchange offer materials and the
Solicitation/Recommendation Statement will be made available for free on the SEC’s website at www.sec.gov. Copies of the documents filed with the SEC by
Nikola will be available free of charge by contacting Investor Relations, Nikola Corporation, 4141 E Broadway Road, Phoenix, Arizona 85040. Copies of the
documents filed with the SEC by Romeo will be available free of charge by contacting Investor Relations, Corporate Secretary, Romeo Power, Inc., 5560
Katella Avenue, Cypress, California 90630.
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Forward-Looking Statements
 
This press release contains forward-looking statements within the meaning of federal securities laws, including statements relating to the exchange offer, the
proposed merger, the anticipated benefits of the proposed merger, including potential cost savings, synergies and performance improvements, the expected
benefits of any liquidity support, the expected financial impact of the proposed transaction on Nikola, Nikola’s expectations regarding its ongoing liquidity
needs and ability to satisfy those needs, and Nikola’s expectations regarding the closing of the merger. These forward-looking statements generally are
identified by words such as “believe,” “project,” “expect,” “anticipate,” “estimate,” “intend,” “strategy,” “future,” “opportunity,” “plan,” “may,” “should,”
“will,” “would,” and similar expressions. Forward-looking statements are predictions, projections and other statements about future events that are based on
current expectations and assumptions and, as a result, are subject to risks and uncertainties. Many factors could cause actual future events to differ materially
from the forward-looking statements in this press release, including but not limited: risks related to the ability of Nikola to consummate the proposed
transaction on a timely basis or at all; the satisfaction of the conditions precedent to consummation of the proposed transaction, including having a sufficient
number of Romeo’s shares being validly tendered into the exchange offer to meet the minimum condition; the ability of Romeo and Nikola to receive the
required regulatory approvals for the proposed acquisition; the occurrence of events that may give rise to a right of one or both of the parties to terminate the
merger agreement; Nikola’s ability to successfully integrate Romeo’s battery pack production into its business; Nikola’s ability to realize expected synergies,
benefits, cost savings and performance improvements; the ability to realize the anticipated benefits of the proposed transaction, including the possibility that
the expected benefits from the proposed transaction will not be realized or will not be realized within the expected time period; the risk that disruption from the
proposed acquisition may make it more difficult to maintain business and operational relationships; the potential negative effects of the announcement or the
consummation of the proposed transaction on the market price of Nikola’s common stock or on its business or operating results; the risk of litigation or
regulatory actions related to the proposed transaction; the effect of the announcement or pendency of the transaction on Romeo’s business relationships,
operating results, and business generally; risks relating to significant transaction costs and known or unknown liabilities; risks associated with third party
contracts containing consent or other provisions that may be triggered by the proposed transaction; the ability of Nikola to continue to obtain sufficient capital
to support its business; and the ability of the parties to retain and hire key personnel. There can be no assurance that the proposed transaction or any other
matters described above will in fact be consummated in the manner described or at all.
 
For additional information regarding factors that may cause actual results to vary materially from those stated in forward-looking statements, see the reports of
Nikola and Romeo on Forms 10-K, 10-Q and 8-K filed with or furnished to the SEC from time to time. These forward-looking statements are made only as of
the date hereof and Nikola and Romeo disclaim any obligation to update any forward-looking statement, except as required by law.
 
Nikola Media Contacts
 
Nicole Rose
Nicole.rose@nikolamotor.com
480-660-6893
 
Colleen Robar
crobar@robarpr.com
313-207-5960
 
Romeo Power Media Contacts
 
Chris Hodges or Joe Caminiti
RMO@alpha-ir.com
312-445-2870
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