
As filed with the Securities and Exchange Commission on May 23, 2022
Registration No. 333-264908

 

 
UNITED STATES

SECURITIES AND EXCHANGE COMMISSION
Washington, D.C. 20549

 
Amendment No. 1

to
FORM S-3

 
REGISTRATION STATEMENT UNDER THE SECURITIES ACT OF 1933

 
CREATD, INC.

(Exact name of registrant as specified in its charter)
 

Nevada  87-0645394
(State or other jurisdiction of
incorporation or organization)

 (I.R.S. Employer
Identification Number)

 
648 Broadway

Suite 200
New York, NY 10012

(201) 258-3770
(Address, including zip code, and telephone number, including area code, of registrant’s principal executive offices)

 
Laurie Weisberg

Chief Executive Officer
648 Broadway, Suite 200

New York, NY 10012
Telephone: (201) 258-3770

(Name, address, including zip code, and telephone number, including area code, of agent for service)
 

Copies to:
 

Joseph M. Lucosky, Esq.
Scott E. Linsky, Esq.

Lucosky Brookman LLP
101 Wood Avenue South, 5th Floor

Iselin, NJ 08830
(732) 395-4400

 
APPROXIMATE DATE OF COMMENCEMENT OF PROPOSED SALE TO THE PUBLIC: From time to time after the effective date of this
registration statement.

 
If the only securities being registered on this Form are being offered pursuant to dividend or interest reinvestment plans, please check the following box. ☐

 
If any of the securities being registered on this Form are to be offered on a delayed or continuous basis pursuant to Rule 415 under the Securities Act of 1933,
other than securities offered only in connection with dividend or interest reinvestment plans, check the following box. ☒

 
If this Form is filed to register additional securities for an offering pursuant to Rule 462(b) under the Securities Act, please check the following box and list the
Securities Act registration statement number of the earlier effective registration statement for the same offering. ☐

 
If this Form is a post-effective amendment filed pursuant to Rule 462(c) under the Securities Act, check the following box and list the Securities Act
registration statement number of the earlier effective registration statement for the same offering. ☐
 
If this Form is a registration statement pursuant to General Instruction I.D. or a post-effective amendment thereto that shall become effective on filing with the
Commission pursuant to Rule 462(e) under the Securities Act, check the following box. ☐

 
If this Form is a post-effective amendment to a registration statement filed pursuant to General Instruction I.D. filed to register additional securities or
additional classes of securities pursuant to Rule 413(b) under the Securities Act, check the following box. ☐

 
Indicate by check mark whether the registrant is a large accelerated filer, an accelerated filer, a non-accelerated filer, or a smaller reporting company, or an
emerging growth company. See the definitions of “large accelerated filer,” “accelerated filer” “smaller reporting company” and “emerging growth company” in
Rule 12b-2 of the Exchange Act. (Check one):

 
Large accelerated filer ☐  Accelerated filer ☐
Non-accelerated filer þ  Smaller reporting company þ



   Emerging growth company ☐
 
If an emerging growth company, indicate by check mark if the registrant has elected not to use the extended transition period for complying with any new or
revised financial accounting standards provided pursuant to Section 7(a)(2)(B) of the Securities Act. ☐
 
The registrant hereby amends this registration statement on such date or dates as may be necessary to delay its effective date until the registrant shall
file a further amendment which specifically states that this registration statement shall thereafter become effective in accordance with Section 8(a) of
the Securities Act of 1933 or until the registration statement shall become effective on such date as the Commission, acting pursuant to said Section
8(a), may determine.
 
 

 

 



 

 
EXPLANATORY NOTE

 
Creatd, Inc. (the “Registrant”) is filing this Amendment No. 1 (this “Amendment”) to the Registration Statement on Form S-3 (File No. 333-264908) as an
exhibits-only filing to file Exhibit 5.1 and 23.2 (which is included in Exhibit 5.1). Accordingly, this Amendment consists only of the facing page, this
explanatory note, Part II of the Registration Statement, including the signature page and the exhibit index, and the filed exhibits. The prospectus is unchanged
and has been omitted.  
 

 



 

 
PART II

 
INFORMATION NOT REQUIRED IN PROSPECTUS

 
Item 14. Other Expenses of Issuance and Distribution.
 
The following is an estimate of the expenses (all of which are to be paid by the registrant) that we may incur in connection with the securities being registered
hereby.
 
SEC registration fee  $ 344.80 
Legal fees and expenses  $ 40,000.00 
Accounting fees and expenses  $ 10,000.00 
Total  $ 50,344.80 

 
* These fees are calculated based on the securities offered and the number of issuances and accordingly cannot be estimated at this time. The applicable

prospectus supplement will set forth the estimated amount of expenses of any offering of securities.
 
Item 15. Indemnification of Directors and Officers.
 
Each of our Second Amended and Restated Articles of Incorporation and our Amended and Restated Bylaws provide for indemnification of our directors and
officers. Our Amended and Restated Bylaws provide that we will indemnify any person who was or is a party or threatened to be made a party to any
threatened, pending or completed action, suit or proceeding, whether civil, criminal, administrative (other than an action by or in the right of the corporation)
by reason of the fact that such person is or was a director or officer of the corporation, against expenses (including attorney’s fees), judgments, fines and
amounts paid in settlement actually and reasonably incurred by such person in connection with such action, suit or proceeding if such person acted in good
faith and in a manner such person reasonably believed to be in or not opposed to the best interests of the Company, and with respect to any criminal action or
proceeding, had no reasonable cause to believe such person’s conduct was unlawful. The termination of any action, suit or proceeding by judgment, order,
settlement, conviction, or upon a plea of nolo contendere or its equivalent will not, without more, create a presumption that the person did not act in good faith
and in a manner which such person reasonably believed to be in or not opposed to the best interest of the corporation, and, with respect to any criminal action
or proceeding, had reasonable cause to believe that his conduct was unlawful. The Company may by action of its Board of Directors, grant rights to
indemnification and advancement of expenses to employees and agents of the Company with the same scope and effects as the indemnification provisions for
officers and directors.
 
Insofar as indemnification for liabilities under the Securities Act may be permitted to officers, directors or persons controlling the Company pursuant to the
foregoing provisions, the Company has been informed that is it is the opinion of the Securities and Exchange Commission that such indemnification is against
public policy as expressed in such Securities Act and is, therefore, unenforceable.
 
Item 16. Exhibits.
 
(a) Exhibits
 
A list of exhibits filed with this registration statement on Form S-3 is set forth on the Exhibit Index and is incorporated herein by reference.
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Item 17. Undertakings.
 
The undersigned registrant hereby undertakes:
 
(1) To file, during any period in which offers or sales are being made, a post-effective amendment to this registration statement:
 

(i) To include any prospectus required by Section 10(a)(3) of the Securities Act of 1933;
 

(ii) To reflect in the prospectus any facts or events arising after the effective date of the registration statement (or the most recent post-effective
amendment thereof) which, individually or in the aggregate, represent a fundamental change in the information set forth in the registration statement.
Notwithstanding the foregoing, any increase or decrease in volume of securities offered (if the total dollar value of securities offered would not exceed
that which was registered) and any deviation from the low or high end of the estimated maximum offering range may be reflected in the form of
prospectus filed with the Commission pursuant to Rule 424(b) if, in the aggregate, the changes in volume and price represent no more than a 20
percent change in the maximum aggregate offering price set forth in the “Calculation of Registration Fee” table in the effective registration statement;
and

 
(iii) To include any material information with respect to the plan of distribution not previously disclosed in the registration statement or any material

change to such information in the registration statement.
 
(2) That for the purpose of determining any liability under the Securities Act of 1933 each such post-effective amendment shall be deemed to be a new

registration statement relating to the securities offered therein, and the offering of such securities at that time shall be deemed to be the initial bona fide
offering thereof.

 
(3) To remove from registration by means of a post-effective amendment any of the securities being registered which remain unsold at the termination of the

offering.
 
(4) That, for the purpose of determining liability under the Securities Act of 1933 to any purchaser, each prospectus filed pursuant to Rule 424(b) as part of a

registration statement relating to an offering, other than registration statements relying on Rule 430B or other than prospectuses filed in reliance on Rule
430A, shall be deemed to be part of and included in the registration statement as of the date it is first used after effectiveness. Provided, however, that no
statement made in a registration statement or prospectus that is part of the registration statement or made in a document incorporated or deemed
incorporated by reference into the registration statement or prospectus that is part of the registration statement will, as to a purchaser with a time of
contract of sale prior to such first use, supersede or modify any statement that was made in the registration statement or prospectus that was part of the
registration statement or made in any such document immediately prior to such date of first use.

 
(5) That, for the purpose of determining liability of the registrant under the Securities Act of 1933 to any purchaser in the initial distribution of the securities:

 
The undersigned registrant undertakes that in a primary offering of securities of the undersigned registrant pursuant to this registration statement,
regardless of the underwriting method used to sell the securities to the purchaser, if the securities are offered or sold to such purchaser by means of any of
the following communications, the undersigned registrant will be a seller to the purchaser and will be considered to offer or sell such securities to such
purchaser:

 
(i) Any preliminary prospectus or prospectus of the undersigned registrant relating to the offering required to be filed pursuant to Rule 424;
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(ii) Any free writing prospectus relating to the offering prepared by or on behalf of the undersigned registrant or used or referred to by the undersigned

registrant;
 

(iii) The portion of any other free writing prospectus relating to the offering containing material information about the undersigned registrant or its
securities provided by or on behalf of the undersigned registrant; and

 
(iv) Any other communication that is an offer in the offering made by the undersigned registrant to the purchaser.

 
(6) The undersigned Registrant hereby undertakes to provide to the underwriters at the closing specified in the underwriting agreement certificates in such

denominations and registered in such names as required by the underwriters to permit prompt delivery to each purchaser.
 
(7) Insofar as indemnification for liabilities arising under the Securities Act may be permitted to directors, officers and controlling persons of the Registrant

pursuant to the provisions described in Item 14 above, or otherwise, the Registrant has been advised that in the opinion of the SEC such indemnification is
against public policy as expressed in the Securities Act and is, therefore, unenforceable. In the event that a claim for indemnification against such liabilities
(other than the payment by the Registrant of expenses incurred or paid by a director, officer or controlling person of the Registrant in the successful
defense of any action, suit or proceeding) is asserted by such director, officer or controlling person in connection with the securities being registered, the
registrant will, unless in the opinion of its counsel the matter has been settled by controlling precedent, submit to a court of appropriate jurisdiction the
question whether such indemnification by it is against public policy as expressed in the Securities Act and will be governed by the final adjudication of
such issue.

 
(8) The undersigned Registrant hereby undertakes:
 

(1) That for purposes of determining any liability under the Securities Act, the information omitted from the form of prospectus filed as part of this
registration statement in reliance upon Rule 430A and contained in a form of prospectus filed by the Registrant pursuant to Rule 424(b)(1) or (4), or
497(h) under the Securities Act shall be deemed to be part of this registration statement as of the time it was declared effective.

 
(2) That for the purpose of determining any liability under the Securities Act, each post-effective amendment that contains a form of prospectus shall be

deemed to be a new registration statement relating to the securities offered therein, and this offering of such securities at that time shall be deemed to
be the initial bona fide offering thereof.
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SIGNATURES

 
Pursuant to the requirements of the Securities Act of 1933, as amended, the registrant certifies that it has reasonable grounds to believe that it meets all of the
requirements for filing on Form S-3 and has duly caused this Amendment No. 1 to Registration Statement to be signed on its behalf by the undersigned,
thereunto duly authorized, in the City of New York, State of New York, on May 23, 2022.
 
 Creatd, Inc.
   
 By: /s/ Laurie Weisberg
  Name: Laurie Weisberg

Title: Chief Executive Officer
(Principal Executive Officer)

 
POWER OF ATTORNEY: KNOW ALL PERSONS BY THESE PRESENTS that each individual whose signature appears below constitutes and appoints
Laurie Weisberg, his true and lawful attorneys-in-fact and agents with full power of substitution, for him and in his name, place and stead, in any and all
capacities, to sign any and all amendments (including post-effective amendments) to this Registration Statement, and to sign any registration statement for the
same offering covered by the Registration Statement that is to be effective upon filing pursuant to Rule 462(b) promulgated under the Securities Act, and all
post-effective amendments thereto, and to file the same, with all exhibits thereto and all documents in connection therewith, with the Securities and Exchange
Commission, granting unto said attorneys-in-fact and agents, and each of them, full power and authority to do and perform each and every act and thing
requisite and necessary to be done in and about the premises, as fully to all intents and purposes as he or she might or could do in person, hereby ratifying and
confirming all that said attorneys-in-fact and agents or any of them, or his, her or their substitute or substitutes, may lawfully do or cause to be done or by
virtue hereof.
 
Pursuant to the requirements of the Securities Act of 1933, this Registration Statement has been signed by the following persons in the capacities and on the
dates indicated:
 

Signature  Title  Date
     
/s/ Laurie Weisberg  Chief Executive Officer  May 23, 2022
Laurie Weisberg  (Principal Executive Officer), Director   
     
/s/ Chelsea Pullano  Chief Financial Officer  May 23, 2022
Chelsea Pullano  (Principal Financial and Accounting Officer)   
     
/s/ Jeremy Frommer  Executive Chairman  May 23, 2022
Jeremy Frommer     
     
/s/ Brad Justus  Director  May 23, 2022
Brad Justus     
     
/s/ Lorraine Hendrickson  Director  May 23, 2022
Lorraine Hendrickson     
     
/s/ Joanna Bloor  Director  May 23, 2022
Joanna Bloor     
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EXHIBIT INDEX

 
Exhibit No.  Exhibit Description
4.1+  Form of Common Stock Purchase Warrant (incorporated herein by reference to Exhibit 10.2 of the Company’s Current Report on Form 8-K

filed with the SEC on March 3, 2022)
5.1*  Opinion of Lucosky Brookman LLP
10.1  Form of Securities Purchase Agreement (incorporated herein by reference to Exhibit 10.1 of the Company’s Current Report on Form 8-K filed

with the SEC on March 3, 2022)
23.1 +  Consent of Rosenberg Rich Baker Berman, P.A.
23.2 +  Consent of Lucosky Brookman LLP (reference is made to Exhibit 5.1)
24.1 +  Power of Attorney (included on the signature page of this Registration Statement)
107+  Filing Fee Table
 
 

* Filed herewith.
+ Filed previously.
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https://content.edgar-online.com/ExternalLink/EDGAR/0001213900-22-026080.html?hash=2161f2de5ec7416e7dcef98f76abb6e5641abf9aa8a118fad6311ce79a66beaf&dest=ea159213ex-fee_creatdinc_htm


Exhibit 5.1
 

 

LUCOSKY BROOKMAN LLP
101 Wood Avenue South

5th Floor
Woodbridge, NJ 08830

 
T - (732) 395-4400
F- (732) 395-4401

  
May 23, 2022  
 111 Broadway

Suite 807
New York, NY 10006

 
T - (212) 332-8160
F - (212) 332-8161

Creatd, Inc.
648 Broadway
Suite 200
New York, NY 10012 www. lucbro.com
 
 Re: Registration Statement on Form S-3  
 
Ladies and Gentlemen:
 
We are acting as counsel for Creatd, Inc., a Nevada corporation (the “Company”), in connection with the registration for resale from time to time by certain
selling stockholders of up to 2,927,914 shares (the “Shares”) of the Company’s common stock, $0.001 par value per share (the “Common Stock”). The Shares
include (A) (i) 1,401,457 shares of Common Stock and (ii) 1,401,457 shares of Common Stock underlying the Warrants, issued in connection with securities
purchase agreements the Company entered into with the Selling Shareholders on March 1, 2022 (the “Private Placement Financing”), and (B) 125,000 shares
issued to the Placement Agent in the Private Placement Financing.
 
The offering of the Shares will be as set forth in the prospectus contained in the Registration Statement, as amended, and as supplemented from time to time.
 
In rendering these opinions, we have examined the Company’s Articles of Incorporation and Bylaws, both as amended and currently in effect, the Registration
Statement, and the exhibits thereto, and such other records, instruments and documents as we have deemed advisable in order to render these opinions. In such
examination, we have assumed the genuineness of all signatures, the legal capacity of all natural persons, the authenticity of all documents submitted to us as
originals, the conformity to original documents of all documents submitted to us as certified, conformed or photo static copies and the authenticity of the
originals of such latter documents. In providing these opinions, we have further relied as to certain factual matters on information obtained from officers of the
Company. We are opining herein as to the laws of the United States and Chapter 78 of the Nevada Revised Statutes of the State of Nevada, and we express no
opinion with respect to any other laws.
 
Subject to the foregoing and the other matters set forth herein, it is our opinion that, as of the date hereof:
 
The issuance of the Shares has been duly authorized by all necessary corporate action of the Company, and when the Shares have been duly registered on the
books of the transfer agent and registrar therefor in the name or on behalf of the holders of such Shares and Warrants, and have been issued by the Company
upon exercise of the Warrants, the Shares will be validly issued, fully paid and non-assessable.
 
This opinion is for your benefit in connection with the Registration Statement and may be relied upon by you and by persons entitled to rely upon it pursuant to
the applicable provisions of the Act. We consent to your filing this opinion as an exhibit to the Registration Statement and to the reference to our firm in the
Prospectus under the heading “Legal Matters.” In giving such consent, we do not thereby admit that we are in the category of persons whose consent is
required under Section 7 of the Act or the rules and regulations of the Commission thereunder.
 
 Very Truly Yours,
  
 /s/ Lucosky Brookman LLP
 Lucosky Brookman LLP
 


