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Item 1.01 Entry into a Material Definitive Agreemen t  

     On June 24, 2007, TreeHouse Foods, Inc. (“TreeHouse”), entered into a purchase and sale agreement (the “Agreement”) with 
E.D. Smith Operating Trust, E.D. Smith Limited Partnership and E.D. Smith Income Fund (the “Fund”), pursuant to which a wholly-
owned subsidiary of Treehouse will, subject to satisfaction or waiver of the conditions set forth in the Agreement, acquire 
substantially all off of the assets of the Fund, including all of the outstanding equity interests in E.D. Smith & Sons, GP, Ltd., E.D. 
Smith & Sons, LP and E.D. Smith & Sons, Limited. TreeHouse will pay an aggregate cash purchase price of approximately 
$203 million for the assets of the Fund, and will assume certain indebtedness of the acquired entities and pay certain transaction 
expenses of the Fund and its subsidiaries. It is anticipated that the unitholders of the Fund will receive CAD 9.15 per unit, subject 
to CAD 0.60 per unit that will be held in escrow pending the final determination of certain potential tax liabilities of the Fund and 
other wind-up costs. The transaction is subject to regulatory approvals and other customary closing conditions and will be 
financed through borrowings under TreeHouse’s existing credit facility.  

     The description of the Agreement set forth in this Item 1.01 is qualified in its entirety by the Agreement, a copy of which is filed 
as Exhibit 2.1 to this report and incorporated by reference herein.  

Item 7.01. Regulation FD Disclosure  

     On June 25, 2007, TreeHouse issued a press release announcing the signing of the Agreement as described in Item 1.01 
above. The press release is attached to this report as Exhibit 99.1 and is incorporated herein by reference.  

     The information in this Form 8-K under Item 7.01 (including Exhibit 99.1) shall not be deemed “filed” for purposes of Section 18 
of the Securities Exchange Act of 1934 (the “Exchange Act”) or otherwise subject to the liabilities of that section, nor shall it be 
deemed incorporated by reference in any filing under the Securities Act of 1933 or the Exchange Act, except as expressly set forth 
by specific referencing in such filing.  

Item 9.01 Financial Statements and Exhibits  

     (c) Exhibits:  

   

      
Exhibit   Exhibit 
Number   Description 

2.1  
  

Purchase and Sale Agreement, dated June 24, 2007, between E.D. Smith Operating Trust, E.D. Smith Limited 
Partnership, E.D. Smith Income Fund, 0795167 B.C. Ltd. and TreeHouse Foods, Inc. 

       
99.1  

  

Press Release, dated June 25, 2007, announcing the signing of the Purchase and Sale Agreement, dated June 24, 
2007, between E.D. Smith Operating Trust, E.D. Smith Limited Partnership, E.D. Smith Income Fund, 0795167 B.C. 
Ltd. and TreeHouse Foods, Inc. 



   

SIGNATURES  

     Pursuant to the requirements of the Securities Exchange Act of 1934, the registrant has duly caused this report to be signed on 
its behalf by the undersigned hereunto duly authorized.  

   

          
  TreeHouse Foods, Inc.  

    

Date: June 26, 2007  By:   /s/ Thomas E. O’Neill     
    Thomas E. O’Neill    

    
General Counsel, Senior Vice President, Chief 
Administrative Officer and officer duly  
authorized to sign on behalf of the registrant  
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Press Release, dated June 25, 2007, announcing the signing of the Purchase and Sale Agreement, dated June 24, 
2007, between E.D. Smith Operating Trust, E.D. Smith Limited Partnership, E.D. Smith Income Fund, 0795167 B.C. 
Ltd. and TreeHouse Foods, Inc. 



   



   

EXHIBIT 2.1 

PURCHASE AND SALE AGREEMENT  

BETWEEN  

E.D. SMITH OPERATING TRUST  

- and -  

E.D. SMITH LIMITED PARTNERSHIP  

- and -  

E.D. SMITH INCOME FUND  

- and -  

0795167 B.C. LTD.  

- and –  

TREEHOUSE FOODS, INC.  

Dated June 24 , 2007  

Cassels Brock & Blackwell LLP  
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PURCHASE AND SALE AGREEMENT  

      THIS AGREEMENT is made as of this 24th day of June, 2007,  

BETWEEN:  

E.D. SMITH OPERATING TRUST ,  
a trust formed under the laws of the Province of Ontario  
 

(the “ Trust ”)  

- and -  

E.D. SMITH LIMITED PARTNERSHIP ,  
a limited partnership formed under the laws of the Province of Ontario  

(the “Partnership” )  

(the Trust and the Partnership, collectively, the “Vendors” )  

- and -  

E.D. SMITH INCOME FUND ,  
a trust established under the laws of the Province of Ontario  

(the “Fund” )  

- and -  

0795167 B.C. LTD.  

(the “Purchaser” )  

- and –  

TREEHOUSE FOODS, INC.  

(the “ Parent ”)  

RECITALS:  

      WHEREAS the Fund is the sole legal and beneficial owner of all of the issued and outstanding units of the Trust;  

      AND WHEREAS the Trust, at the Time of Closing, will be the sole legal and beneficial owner of the Seaforth GP Shares;  

      AND WHEREAS the Partnership is the sole legal and beneficial owner of (a) the Seaforth LP Units and (b) the EDSS Shares;  

      AND WHEREAS the Purchaser desires to acquire, and the Vendors desire to sell, all of the Seaforth GP Shares, the Seaforth 
LP Units and the EDSS Shares, as applicable, on and  

   



   

subject to the terms set out in this Agreement (which, together with the transactions contemplated hereby, is herein collectively 
referred to as, the “Transaction” );  

      AND WHEREAS forthwith following Closing and the redemption of the Units provided in section 7.2, the Fund, the Trust and 
the Partnership will be wound-up;  

      AND WHEREAS the Fund Board has determined (upon a recommendation of the Fund Special Committee and after 
consultation with its financial and legal advisors) that (a) the Transaction (including the consideration per Unit to be received by 
the Unitholders upon redemption of their Units) is fair to the Unitholders, (b) the Transaction is in the best interests of the Fund 
and the Unitholders, (c) it will recommend to Unitholders that they vote in favour of the resolution of the Fund approving the 
Transaction at the Fund Meeting, and (d) the Fund will cooperate with the Purchaser and take all reasonable steps to support 
closing of the Transaction on the terms and conditions contained herein.  

      NOW THEREFORE THIS AGREEMENT WITNESSES THAT in consideration of the mutual covenants and agreements 
contained in this Agreement and, for other good and valuable consideration, the receipt and sufficiency of which are hereby 
acknowledged by each party, the parties hereto agree as follows.  

ARTICLE 1  
INTERPRETATION  

1.1 Definitions  

     In this Agreement, unless something in the subject matter or context is inconsistent therewith:  

“Accommodation Expenses” means the Liability or expected Liability of each of the Fund, the Trust, the Partnership or any EDS 
Group entity in respect of any legal, accounting and other costs and expenses incurred or to be incurred by the Fund, the Trust, 
the Partnership or the AE Trustees before and after the Closing Date in connection with the completion of the Transaction 
contemplated hereunder including closing costs and Transaction fees in favour of Genuity (to the extent not forming, and paid as, 
part of the Other Costs) and all other costs and expenses required to complete (a) any reorganization of all or any part of the EDS 
Group as may be required by the terms of this Agreement, including those matters to be completed and more particularly 
described in the Disclosure Schedules, (b) the winding-up of the Partnership, (c) the winding-up of the Trust, and (d) the winding-
up of the Fund, including (i) all fees of the advisors to the Partnership, to the Trust and to the Fund, (ii) all reasonable legal fees 
and disbursements of Vendors’ Counsel, (iv) all accounting and other advisor fees and disbursements, and (iv) all costs and 
expenses of any nature whatsoever relating to or in connection with the reorganization of the EDS Group and the winding-up of 
the Partnership, Trust and the Fund, including by way of example those Accommodation Expenses that are described in 
Schedule 3.1.17 (provided (x) the amounts set out in Schedule 3.1.17 are current good faith estimates, and (y) nothing shall 
prevent allocation of any part of the Maximum Expense Amount to any one or more of the Accommodation Expenses or the Other 
Costs);  

" Acquisition Proposal ” means any proposal or offer from any Person other than the Purchaser or an affiliate of the Purchaser 
(whether or not in writing, and whether or not made or delivered  

   



   

to the Fund, to the Trust, to any subsidiary of the Fund or directly to the Unitholders) relating to any of:  

“AE Estimate” means an amount equal to $13,590,000 less the Other Costs paid to third parties on the Closing Date, being an 
estimate of the Accommodation Expenses to be paid to the AE Trustees at Closing pursuant to section 2.2(b);  

“AE Trustees” means the Trustees of the Fund (or a corporation in respect of which the Trustees of the Fund are directors) as 
the party to which the AE Estimate will be paid by the Purchaser at Closing pursuant to the provisions of section 2.2(b);  

“ affiliate ” has the meaning attributed to such term in National Instrument 45-106 — Prospectus and Registration Exemptions ;  

“Aggregate Escrow Amount” means the amount determined by multiplying (i) $0.60 by (ii) the sum of the number of outstanding 
Units calculated on a fully diluted basis as set forth on Schedule 3.1.3;  

   

  (a)   any direct or indirect acquisition or purchase of assets (or any lease, long-term supply agreement or other transaction or 
arrangement having the same economic effect as a sale of assets) of any of the Fund, of the Trust or of any subsidiary of 
the Fund constituting 20% or more of the value of the assets of the Fund shown on the consolidated balance sheet of the 
Fund as at December 31, 2006 or of the revenues or net earnings of the Fund shown on the consolidated statement of 
earnings and deficit of the Fund for the year ended December 31, 2006; 

  

  (b)   any direct or indirect acquisition (including, for greater certainty, of securities to be issued), take-over bid, tender offer, 
exchange offer or similar transaction that, if consummated, would result in any Person owning, controlling or having a right 
to acquire or subscribe 20% or more of any class of the share capital, voting securities or other equity interests of the 
Fund, the Trust or any subsidiary of the Fund, as the case may be; 

  

  (c)   any merger, amalgamation, consolidation, business combination, recapitalization, liquidation, dissolution, or similar 
transaction or series of transactions involving any of the Fund, the Trust or any subsidiary of the Fund other than a 
transaction the sole parties to which are one or more of the Fund, the Trust or any subsidiary of the Fund; 

  

  (d)   any other transaction, the consummation of which would reasonably be expected to materially impede, interfere with, 
prevent or delay the Transaction, or 

  

  (e)   any proposal or offer to do, or public announcement of an intention to do, any of the foregoing from any Person other than 
the Purchaser or an affiliate of the Purchaser; 



   

“Aggregate Redemption Amount” means the amount determined by multiplying (i) $9.15 by (ii) the sum of the number of 
outstanding Units calculated on a fully diluted basis as set forth on Schedule 3.1.3.;  

“ Agreement ” means this agreement, all exhibits attached to it and the Disclosure Letter, in each case as they may be amended 
or supplemented from time to time, and the expressions “hereof, “herein”, “hereto”, “hereunder”, “hereby” and similar expressions 
refer to this agreement; and unless otherwise indicated, references to Articles and sections are to Articles and sections in this 
agreement;  

“ annuitant ” has the meaning attributed to such term in section 11.6(b);  

“ Audited Financial Statements ” means the consolidated balance sheet of the Fund as at each of December 31, 2005 and 
December 31, 2006, in each case with accompanying consolidated statements of earnings and deficits and cash flows for the 
year ended December 31, 2006 and for the period from June 3, 2005 to December 31, 2005 (including the notes thereto) and the 
report of the auditors of the Fund thereon contained in the Securities Reports;  

“ Business ” means the business carried on by the subsidiaries of the Fund, including for greater certainty, the manufacture, 
marketing and distribution of branded and private label food products as currently operated directly or indirectly by the 
Partnership;  

“ Business Day ” means any day, other than Saturday, Sunday or any statutory holiday in the Province of Ontario;  

“ Circular ” means the notice of the Fund Meeting to be sent to Unitholders and the accompanying management information 
circular in connection with the Fund Meeting, as amended, supplemented or otherwise modified;  

“ Closing ” means the completion of the Transaction pursuant to the terms of this Agreement at the Time of Closing;  

“ Closing Date ” means the date which is three Business Days following the date on which the last of the conditions in Article 4 
(other than those which by their nature are to be satisfied at the Closing or on the Closing Date) has been satisfied or waived by 
the party in whose favour such condition exists;  

“ Code ” means the U.S. Internal Revenue Code of 1986 , as amended;  

“ Competition Act ” means the Competition Ac t (Canada);  

“ Competition Act Approval ” means the occurrence of either of the following:  

   

(a)   the issuance of an advance ruling certificate pursuant to s. 102 of the Competition Act Canada (the “ Act ”) by the 
Commissioner of Competition appointed under the Act (“ Commissioner ”) to the effect that the Commissioner is satisfied 
that she would not 



   

“ Confidentiality Agreement ” means the confidentiality agreement dated March 16, 2007 between the Fund and the Purchaser, 
as amended, supplemented and restated from time to time;  

“ Consents” means all consents, assignments, waivers, approvals or authorizations of, permits, or declarations, filings or notices 
to, or other approvals of (including the lapse, without objection, of a prescribed time under a statute or regulation that states that a 
transaction may be implemented if a prescribed time lapses following the giving of notice without an objection being made) 
Governmental Authorities or other third parties necessary for the consummation of the Transaction (including, for greater certainty, 
the Pre-Closing Transactions);  

“ Contract ” means contracts, licences, leases, agreements (including collective agreements), obligations, promises, 
undertakings, understandings, arrangements, documents, commitments, entitlements or engagements to which any EDS Group 
entity is a party or is bound or under which any EDS Group entity has, or will have, any liability or contingent liability (in each case, 
whether written or oral, express or implied);  

“ Credit Facilities ” means the secured credit facilities established by Bank of Montreal (as agent and lender) and other lenders 
from time to time in favour of each of the Partnership, the Seaforth Partnership, EDSS and EDS USA pursuant to the third 
amended and restated credit agreement dated as of June 2, 2006, as the same may be amended, supplemented and restated 
from time to time;  

   

    have sufficient grounds upon which to apply to the Competition tribunal for an Order under s. 92 of the Act with respect to the 
completion of the transaction; or 

  

(b)   the issuance by the Commissioner of a waiver from the pre-notification obligations of Part IX of the Act, pursuant to ss. 113
(c) of the Act, on the basis that substantially similar information was previously supplied in relation to a request for an 
advance ruling certificate; or that the applicable waiting period under s. 123 of the Act shall have expired, and 

  (i)   the Purchaser shall have been advised in writing by the Commissioner that the Commissioner has determined not to 
make an application for an order under s. 92 of the Act in respect of the Transaction and that any terms and conditions 
attached to any such advice shall be acceptable to the Purchaser; 

  

  (ii)   the Commissioner shall not have made application for an Order under s. 100 of the Act in respect of the Transaction (or 
if made, that such Order shall have been rescinded on terms and conditions acceptable to the Purchaser); and 

  

  (iii)   to the knowledge of the Purchaser and the Vendors, the Commissioner shall not have commenced an inquiry in respect 
of the Transaction under s. 10 of the Act or, if commenced, that such inquiry shall have been terminated and any action 
required to be taken shall be acceptable to the Purchaser; 



   

“Current Intercompany Debt” means Indebtedness of the EDS Group owing to/from the Partnership the Trust and the Fund as 
of the date hereof and prior to the Closing Date, as described in Schedule 3.1.26;  

“ Data Room Information ” means the documents accessible by the Purchaser and the Purchaser’s representatives on June 14, 
2007 through the Fund’s virtual data room hosted by Merrillcorp and provided to the Purchaser in electronic format prior to the 
date hereof and memorialized as such in the cd(s) delivered by the Vendors to the Purchaser prior to the date hereof;  

“Debt Financing Commitment” has the meaning attributed to such term in section 6.2(b);  

“ Disclosure Letter ” means the letter dated the date hereof addressed by the Vendors to the Purchaser and to which are 
attached each of the Disclosure Schedules;  

“Disclosure Schedules” means the schedules to the Disclosure Letter containing disclosures by the Vendors and the Fund 
made to the Purchaser in respect of the representations and warranties of the Vendors and the Fund contained in this Agreement; 

“ D&O Insurance ” means the meaning attributed to such term in section 6.3(b);  

“EDS Debt” means the aggregate of all secured and unsecured Indebtedness owing by the Partnership and any EDS Group 
entity on the Closing Date to any third party, including Indebtedness under the Credit Facilities and the Indebtedness described on 
Exhibit “ A ” ;  

“ EDS Group ” means, collectively, the Seaforth Partnership, EDSS, EDS USA and each of the other subsidiaries of the 
Partnership;  

“ EDS Plans ” has the meaning attributed to such term in section 3.1.14(b);  

“ EDS USA ” means E.D. Smith USA Inc., a corporation incorporated under the laws of Pennsylvania;  

“EDSS” means E.D. Smith & Sons, Limited, a corporation incorporated pursuant to the laws of the Province of Ontario;  

“EDSS Shares” means all of the issued and outstanding shares of EDSS;  

“Encumbrance” means any encumbrance, lien, charge, hypothec, pledge, mortgage, security interest, priority, lease, license, 
title retention agreement, conditional sale agreement, covenant, restriction, easement, right–of-way, title defect, encroachment, 
option, or adverse claim of any kind or character whatsoever (or binding agreement to create any of the foregoing);  

“ Environmental Laws ” means any applicable federal, state, provincial, municipal or local Law, statute, by-law, ordinance, 
regulation, order or decree concerning the environment, health and  

   



   

safety or the regulation of Hazardous Substances, including regulation of discharges, spills, releases or threatened releases of 
Hazardous Substances into the environment;  

“Equity Financing Commitments” has the meaning attributed to such term in section 6.2(b);  

“ ERISA ” means the United States Employee Retirement Income Security Act of 1974, as the same may be amended from time 
to time;  

“Escrow Agent” means an escrow agent mutually acceptable to the Vendors and the Purchaser and that will be a party to the 
Escrow Agreement;  

“Escrow Agreement” means a customary escrow agreement in form and substance reasonably acceptable to the Vendors and 
the Purchaser to be executed on or prior to the Time of Closing;  

“ Exchange Agreements ” means (a) the exchange agreement dated June 5, 2006 between the Fund, the Trust, the Partnership, 
the GP and Seaforth Creamery Inc. providing for the issuance of the Exchangeable LP Units and the Exchange Rights in favour of 
Seaforth Creamery Inc. (as amended by a letter agreement between Seaforth Creamery Inc. and GP dated June 5, 2006); and 
(b) the exchange agreement dated June 3, 2005 between the Fund, the Trust, the Partnership, the GP and certain then existing 
shareholders of EDSS providing for the issuance of the Exchangeable LP Units and the Exchange Rights in their favour;  

“ Exchange Rights ” means the rights attached to each Exchangeable LP Unit to require the Fund, the Trust and the Partnership 
to exchange all or any part of the Exchangeable LP Units into Units;  

“ Exchangeable LP Units ” means the class B limited partnership units of the Partnership that are exchangeable for Units 
pursuant to the Exchange Agreements;  

“ Fairness Opinion ” means the opinion of Genuity, stating, to the effect that, as of the date thereof, and subject to the various 
assumptions and qualifications set forth therein, the consideration to be received by the Unitholders under the Transaction is fair 
from a financial point of view to the Unitholders;  

“ Financial Statements ” means, collectively, the Audited Financial Statements and the Interim Financial Statements;  

“Financing” has the meaning attributed to such term in section 6.2(b);  

“Financing Commitments” means, collectively, the Debt Financing Commitment and the Equity Financing Commitment;  

“ Fund ” means E.D. Smith Income Fund;  

   



   

“ Fund Board ” means the board of Trustees;  

“Fund Declaration of Trust” means the declaration of trust made as of the 29 th day of April, 2005, as amended and restated on 
May 26, 2005, pursuant to which the Fund was established, as the same may be further supplemented, amended or restated from 
time to time;  

“ Fund Meeting ” means the special meeting of the Unitholders, including any adjournment or postponement thereof, to be called 
and held to, among other things, consider the Transaction, the taking of all steps necessary or of assistance to permit the 
redemption of the outstanding Units and the related winding-up of the Fund, the Trust and the Partnership;  

“ Fund Special Committee ” means the special committee of independent trustees of the Fund formed to consider strategic 
alternatives including proposals for Unitholder value maximizing alternatives  

“ GAAP ” means Canadian generally accepted accounting principles;  

“ Genuity ” means Genuity Capital Markets, the financial advisor to the Vendors and the Fund;  

“ Governmental Authority ” means any (a) multinational, federal, provincial, state, municipal, local or other governmental or 
public department, central bank, court, commission, board, bureau, agency or instrumentality, domestic or foreign; (b) any 
subdivision or authority of any of the foregoing; (c) any quasi-governmental, self-regulatory organization or private body exercising 
any regulatory, expropriation or taxing authority under or for the account of its members or any of the above, including stock 
exchanges and their associated regulatory bodies; or (d) any arbitrator or arbitral body exercising jurisdiction over the affairs of the 
applicable Person, asset, obligation or other matter;  

“GP” means E.D. Smith GP Inc., the general partner of the Partnership;  

“ Hazardous Substance ” means any asbestos, asbestos containing materials or urea formaldehyde, hydrocarbons, 
polychlorinated biphenyls, equipment or materials containing polychlorinated biphenyls, lead, pollutants, contaminants, 
substances of a deleterious, dangerous, hazardous, corrosive or toxic nature, dangerous goods, special or hazardous waste, or 
any other substance, odour or radiation that is regulated under any applicable Environmental Law with respect to its presence, 
use, collection, storage, transportation, movement, treatment or disposal or that may impair the natural environment, the health of 
any individual, property or plant and animal life;  

“ ICA Approval ” means that the Minister designated for the purposes of the Investment Canada Act (Canada) shall have 
confirmed in writing to the Purchaser, on terms satisfactory to the Purchaser, acting reasonably, that the Minister has determined, 
or shall have been deemed to have determined, that the Transaction is of “net benefit” to Canada, or the parties hereto shall be 
satisfied that no such determination is required;  

   



   

“including” means “including without limitation” , and “include” and “includes” have a corresponding meaning;  

“Indebtedness” means, on any date in respect of any Person, without duplication and, except as provided in paragraph 
(c) below, without regard to any interest component thereof (whether actual or imputed) that is not due and payable, (a) all 
indebtedness for borrowed money, (b) indebtedness represented by notes payable and drafts accepted representing extension of 
credit, (c) the face amount of all banker’s acceptances and similar instruments, (d) reimbursement obligations with respect to 
letters of credit and with respect to letters of guarantee and surety bonds, (e) all obligations (whether or not with respect to the 
borrowing of money) that are evidenced by bonds, debentures, notes or other similar instruments, or representing the deferred 
and unpaid balance of the purchase price of any property or assets, including all seller notes and “earnout” payments in 
connection with mergers and acquisitions transactions, and whether or not any such instruments are convertible into capital or that 
are not so evidenced but that would be considered by GAAP to be indebtedness for borrowed money, (f) obligations under any 
currency or interest rate cap, swap, collar or similar agreement applicable to any of the foregoing, and (g) the guarantee of any of 
the foregoing, but excluding, for greater certainty (A) trade payables and accrued liabilities that are current liabilities incurred in the 
Ordinary Course, (B) obligations as lessee under operating leases as determined in accordance with GAAP, (C) unearned 
revenue, (D) current and future Taxes, (E) the current portion of leasehold improvement liabilities, and (F) the stated amount of a 
letter of credit or guarantee to the extent that the obligation in respect of which it has been issued is included in one of paragraphs 
(a) though (g) above, inclusive;  

“ Intellectual Property ” means trade mark registrations and applications as well as common law trade mark rights, business 
names, domain names, trade names, patent registrations and applications, all inventions, whether patentable or not, copyright 
registrations and applications as well as unregistered copyrights, software industrial design registrations and applications, know-
how and other confidential information and trade secrets;  

“Intercompany Debt” means Indebtedness of the EDS Group owing to the Partnership;  

“ Interim Financial Statements ” means the consolidated balance sheet of the Fund as at March 31, 2007 with accompanying 
consolidated statements of earnings and deficits, of comprehensive income and of cash flows for the three months ended 
March 31, 2007 and April 1, 2006 and the notes thereto contained in the Securities Reports;  

“Interim Financial Statements Date” means March 31, 2007;  

“knowledge” means, with respect to the Fund and the Vendors the knowledge of the Interim Chief Executive Officer and 
President, the Chief Financial Officer, the Executive Vice President Operations and the Executive Vice President of Sales and 
Business Development of the Fund, in each case after having made due enquiry and a review of such other books, records and 
other assets of the EDS Group;  

“ labour representatives ” has the meaning attributed to such term in section 3.1.15(a);  

   



   

“ Laws ” means any and all laws, including all federal, state, provincial and local statutes, codes, ordinances, decrees, rules, 
regulations, ordinances, orders, codes, certificates, by-laws permits, grants, policies, notices and directions and all judicial, 
arbitral, administrative, ministerial, departmental or regulatory judgments, orders, decisions, rulings or awards or other 
requirements of any other Governmental Authority, principles of common law or equity, in each case binding on or affecting the 
Person referred to in the context in which the term was used;  

“Leased Real Property” means Real Property subject to any Real Property Leases;  

“ Liabilities ” means any and all Indebtedness, liabilities and obligations of any nature whatsoever, whether accrued or fixed, 
absolute, conditional, contingent or otherwise, including those arising under any Law, those arising under any Contract, permit, 
license or other undertaking and those arising as a result of any act or omission;  

“ Litigation ” means an action, suit, complaint, grievance claim, arbitration proceeding or other proceeding or investigation, at law 
or in equity, before any Governmental Authority, by any Person;  

“ Material Adverse Effect ” means a fact, circumstance, change, effect, occurrence or event that, individually or in the aggregate 
with any other fact, circumstance, change, effect occurrence of event, (a) has or would reasonably be expected to have a material 
adverse effect on the financial condition, operations, results of operations (financial or otherwise), properties, business, assets, 
Liabilities, capital or prospects of the EDS Group taken as a whole, (b) would or would reasonably be expected to prevent the 
Vendors or the Fund from performing its obligations under this Agreement in any material respect, or (c) would or would 
reasonably be expected to result in a material impairment on the ability of the Purchaser and its subsidiaries to continue operating 
the Business after the Closing in substantially the same manner as it was operated immediately prior to the date of this 
Agreement, other than any fact, circumstance, change, effect, occurrence or event resulting solely from:  

shall be deemed not to constitute a “Material Adverse Effect” and shall not be considered in determining whether a “Material 
Adverse Effect” has occurred, except in the case of clause (i), (ii), (iii) and (vi) above, to the extent those facts, circumstances, 
changes, effects, occurrences  

   

(i)   changes in general economic or political conditions including changes in international financial or currency exchange 
markets; 

  

(ii)   changes in Laws by any Governmental Authority or changes in GAAP; 
  

(iii)   changes affecting generally the industries in which the EDS Group conduct business; 
  

(iv)   the announcement of the execution of this Agreement or of the Transaction; 
  

(v)   the consummation of the Transaction or any actions by the Purchaser, the Vendors, the Fund or any EDS Group entity, 
alone or taken as a whole, pursuant to the terms of this Agreement; and 

  

(vi)   any natural disaster or any acts of terrorism, sabotage, military action or war (whether or not declared) or any escalation or 
worsening thereof, 



   

or events have had or would be reasonably likely to have a disproportionate adverse impact on the financial condition, operations, 
results of operations (financial or otherwise), properties, business, assets, Liabilities, capital or prospects of the EDS Group, taken 
as a whole, relative to other industry participants;  

“ Material Agreements ” means each Contract to which any EDS Group entity is a party (a) involving expenditures by or 
payments to any EDS Group entity in excess of $1,000,000 per year; (b) the Real Property Leases; (c) involving rights or 
obligations that may reasonably extend beyond one year; subject to the qualification that if any such Contract can be terminated 
without material penalty on 90 days notice or less, such Contract shall not be a Material Agreement even if its term is greater than 
one year; (d) relating to Indebtedness or relating to the direct or indirect guarantee or assumption by any EDS Group entity 
(contingent or otherwise) of any payment or performance of obligations of any other Person; (e) providing for the disposition, 
purchase or sale by any EDS Group entity of any business or assets having a value in excess of $1,000,000 or pursuant to which 
any EDS Group entity has any material ownership interest in any other person or other business enterprise other than an EDS 
Group entity; (f) which relate to the acquisition or sale by any EDS Group entity of any operating business or the capital stock or 
other ownership interest of any other Person and under which an EDS Group entity has any material continuing liability or 
obligation; (g) which are outside the Ordinary Course; (h) which limits or restricts the ability of any EDS Group entity to compete 
in, or otherwise to conduct, the Business or any other business in any material manner or place or which grants any EDS Group 
entity exclusive rights relating to any product or service related to the Business or any other business in any geographic area; 
(i) which contain “most-favoured nation” provisions; (j) whose termination (other than those terminating by passage of time) could, 
individually, reasonably be expected to have a Material Adverse Effect; (k) under which any EDS Group entity has received a 
licence to any third party Intellectual Property that is material to the Business; (l) which, if the relevant EDS Group entity were a 
“reporting issuer” under Securities Laws, would be required to be filed with the Securities Regulatory Authorities or (m) all 
collective agreements with labour representatives which are applicable to any employees of any EDS Group entity;  

“ Maximum Expense Amount ” means the amount equal to $14 million.  

“ Misrepresentation ” has the meaning ascribed to such term under the Securities Laws;  

“North Coast Earn-out Payment” means the amount to be paid by EDS USA to North Coast Processing, Inc. pursuant to an 
amended and restated promissory note dated as of February 11 th , 2005, as amended and restated on December 7, 2006;  

“ Ordinary Course ” means, with respect to an action taken by a Person, that such action (i) is consistent with past practices of 
the Person and (ii) is taken in the ordinary course of the normal day-to-day operations of the Person;  

“ Other Costs ” means, those costs payable upon the completion of, arising from or as a result of, the Transaction by any of the 
EDS Group including but not limited to prepayment penalties for Indebtedness under the EDS Debt, management bonuses, 
penalties or amounts in respect of change of control Consents, employee retention amounts, Transaction bonuses, the fee 
payable to the Fund’s financial advisor (to the extent not forming, and paid as, part of  

   



   

Accommodation Expenses) and the North Coast Earn-out Payment, including by way of an example those Other Costs that are 
described in Schedule 3.1.17(provided (x) the amounts set out in Schedule 3.1.17 are current good faith estimates, and 
(y) nothing shall prevent allocation of any part of the Maximum Expense Amount to any one or more of the Accommodation 
Expenses or the Other Costs);  

“ Outside Date ” means October 31, 2007 or, if the Regulatory Consents have not been obtained as at such date, December 31, 
2007;  

“Owned Real Property means Real Property owned by any EDS Group entity and listed in the Disclosure Schedules;  

“Partnership” means E.D. Smith Limited Partnership;  

“Partnership Agreement” means the Limited Partnership Agreement dated as of May 17, 2005 and amended and restated as of 
May 26, 2005 among the GP, the Trust and each Person who is admitted to the Partnership as provided thereunder;  

“Permits” has the meaning attributed to such term in section 3.1.12;  

“Permitted Distributions” means all distributions of cash, property or otherwise that are made in the Ordinary Course by any 
EDS Group entity to the Partnership, and by the Partnership to the Trust and to the Fund, required by the Fund to pay to the 
Unitholders regular monthly distributions of the Fund consistent with past practices of up to $0.05 per Unit at the normal time for 
such distributions and in any event no more frequently than once per calendar month for all calendar months prior to Closing;  

“ Permitted Encumbrances ” means any Encumbrance (a) in respect of liabilities shown or reflected in the Financial Statements, 
(b) arising by operation of Law for Taxes or other governmental charges not yet due and payable or due but not delinquent or 
being contested in good faith by appropriate proceedings and for which adequate reserves have been set aside in accordance 
with GAAP, (c) arising by virtue of the rights of customers, suppliers and subcontractors in the ordinary course of business under 
general principles of commercial law, (d) to the extent described in Disclosure Schedule 3.1.18, and (e) that does not materially 
impair the use or value of the assets encumbered thereby;  

“ Personal Information ” has the meaning attributed to such term in section 3.1.30;  

“ Person ” means any individual, partnership, limited partnership, joint venture, syndicate, sole proprietorship, company or 
corporation with or without share capital, unincorporated association, trust, trustee, executor, administrator or other legal personal 
representative, regulatory body or agency, government or governmental agency, authority or entity however designated or 
constituted;  

“ Pre-Closing Transactions ” means the reorganization steps and transactions described in Exhibit “ B ” to this Agreement and 
which shall be completed on or before the Time of Closing;  

   



   

“ Proposed Agreement ” has the meaning attributed to such term in section 6.6(d);  

“ Purchase Price ” has the meaning attributed to such term in section 2.1(a);  

“ Purchased Securities ” has the meaning attributed to such term in section 2.1(a);  

“ Purchaser Counsel ” means the firm of Stikeman Elliot LLP, Winston & Strawn LLP or such other counsel as the Purchaser 
may appoint with respect to this Agreement and the matters contemplated hereby;  

“ Real Property ” means all real property in which any EDS Group entity owns, leases or in which it otherwise has an interest, 
including the Owned Real Property and the Leased Real Property, together with all easements, rights of way and interests 
appurtenant to them and all Improvements on, in or under them;  

“ Real Property Leases ” means those leases (including subleases and other occupancy agreements) of Leased Real Property 
entered into by any EDS Group entity and described in the Disclosure Schedules, in each case as the same may have been 
amended;  

“ Reference Financial Statements Date ” means December 31, 2006;  

“Regulatory Approvals” means the approval and Consents required by any Governmental Authority for, in connection with, as a 
result of or relating to the Transaction or the sale of the business to the Purchaser, including the ICA Approval and, if it is 
determined that the applicable threshold or thresholds for pre-merger notification are exceeded under the Competition Act, the 
Competition Act Approval;  

“ Released Parties ” has the meaning attributed to such term in section 11.6(c);  

“Response Period” has the meaning attributed to such term in section 6.6(d);  

“Right to Match” has the meaning attributed to such term in section 6.6(d);  

“ Seaforth GP ” means E.D. Smith & Sons, GP Ltd., a corporation incorporated under the laws of Ontario and the sole general 
partner of the Seaforth Partnership;  

“ Seaforth GP Shares ” means all of the issued and outstanding shares of Seaforth GP that, at the Time of Closing, upon 
completion of the Pre-Closing Transactions, will be legally and beneficially owned by the Trust;  

“Seaforth LP Units” means all of the issued and outstanding limited partnership units of the Seaforth Partnership;  

“ Seaforth Partnership ” means E.D. Smith & Sons, LP, a limited partnership formed under the laws of the Province of Ontario;  

   



   

“ Securities Act ” means the Securities Act (Ontario), as now in effect and as it may be amended from time to time, and any 
successor legislation;  

“ Securities Laws ” means all applicable securities Laws, including the Securities Act and the equivalent legislation in each of the 
other provinces and territories of Canada and the rules and regulations promulgated thereunder, and the requirements and 
policies of the TSX, all as now enacted or adopted or as the same may from time to time be amended, and the applicable rules, 
regulations and policies promulgated thereunder;  

“Securities Regulatory Authorities” means, collectively, the provincial and territorial securities regulatory authorities in the 
provinces and territories of Canada in which the Fund is a reporting issuer (or the equivalent), and the TSX;  

“Securities Reports” means all annual information forms, management’s discussion and analysis, financial statements, material 
change reports, press releases and other documents (other than Contracts) required to be filed by the Fund pursuant to 
applicable Securities Laws and publicly available on SEDAR;  

“SEDAR” has the meaning attributed to such term in National Instrument 13-101 — System for Electronic Document Analysis and 
Retrieval (SEDAR);  

“ subsidiaries ” has the meaning attributed to such term in National Instrument 45-106 Prospectus and Registration Exemption ;  

“ Superior Proposal ” means an unsolicited bona fide written Acquisition Proposal made in writing by a third party to the Fund, 
any of its subsidiaries or the Unitholders that: (a) did not result from a violation of this Agreement, any Law or any contractual 
obligation to the Fund or any of its subsidiaries; (b) involves the acquisition or offer by such Person of or for not less than all of the 
Units or all or substantially all of the consolidated assets of the Fund; (c) that is not subject to a due diligence condition; (d) is 
likely, in the view of the Fund Board, to be completed without undue delay, taking into account all legal, financial, regulatory and 
other aspects of such Acquisition Proposal and the party making such proposal; (e) in respect of which the required funds are 
available to effect payment in full of the consideration (judged as if such Acquisition Proposal were a take-over bid under 
applicable Securities Laws); and (f) in respect of which the Fund Board determines in good faith (after consultation with its 
financial advisors, and after receiving advice of outside counsel) would, taking into account all of the terms and conditions of such 
Acquisition Proposal and its consequences to Unitholders, if consummated in accordance with its terms (but not disregarding any 
risk of non-completion), result in a transaction more favourable to the Unitholders than the Transaction, including from a financial 
point of view;  

“ Tax ” or “ Taxes ” means (a) any and all taxes, and any and all other Encumbrances, fees, levies, duties, deficiencies, customs 
or other similar assessments or Liabilities in the nature of a tax, including any income, capital, gross receipts, ad valorem, net 
worth, premium, value-added (including any tax on or based upon net income, gross income, income as specially defined, 
earnings, profits or selected items of income, earnings or profits), premiums and charges pursuant to any workplace safety and 
insurance legislation, Canada or other government pension plan premiums, workers’ compensation, production, branch, 
alternative or add-on minimum, excise, severance, stamp, occupation, windfall profits, real property, personal  

   



   

property, assets, sales, use, capital stock, capital gains, documentary, recapture, transfer, transfer gains, estimated, withholding, 
back-up withholding, employment, unemployment insurance, unemployment compensation, social security, business license, 
business organization, environmental, payroll, profits, license, lease, service, service use, utility, gains, franchise and other taxes 
imposed by any Governmental Authority, and (b) any interest, fines, penalties, assessments, or additions resulting from, 
attributable to, or incurred in connection with any items described in this paragraph or any contest or dispute thereof (including 
interest, fines, penalties, assessment or additions imposed with respect to the foregoing; taxes, goods and services tax, 
harmonized sales tax, customs duties or other taxes, fees, imposts, assessments or charges of any kind whatsoever, together 
with any interest and any penalties or additional amounts imposed by any taxing authority (domestic or foreign) on such entity;  

“Tax Act” means the Income Tax Act (Canada) as amended;  

“ Tax Returns ” means any and all reports, returns declarations, claims for refund, elections, disclosures, estimates, information 
reports or returns or statements required to be supplied to a Taxing Authority in connection with Taxes, including any schedule or 
attachment thereto or amendment thereof;  

“ Taxing Authority ” means any applicable Governmental Authority responsible for the imposition of Taxes;  

“ Termination Fee ” means any payments to be made pursuant to section 9.2;  

“ Termination Fee Event ” has the meaning attributed to such term in section 9.1;  

“ Time of Closing ” means 10:00 a.m., Toronto time, on the Closing Date or such other time on the Closing Date as may be 
agreed upon in writing by the parties;  

“ Transaction ” has the meaning attributed to such term in the recitals to this Agreement;  

“ Transaction Documents ” means collectively, this Agreement, the Disclosure Letter and the Confidentiality Agreement;  

“ Trust ” means E.D. Smith Operating Trust;  

“ Trust Declaration of Trust ” means the declaration of trust made as of the 29 th day of April, 2005, as amended and restated on 
May 26, 2005, pursuant to which the Trust is created, as the same may be further supplemented, amended or restated from time 
to time;  

“ Trustees ” means the trustees of the Fund;  

“ TSX ” means Toronto Stock Exchange;  

“ Unitholder Approval ” means approval of the Unitholder Resolution;  

   



   

“ Unitholder Resolution ” means the Special Resolution (as defined in the Fund Declaration of Trust) of the Unitholders 
approving the consummation of the Transaction, including for greater certainty the sale of all or substantially all assets of the 
Fund, any amendments to the Fund Declaration of Trust required and matters related to the subsequent winding up of the Fund, 
the Trust and the Partnership to be in form and substance satisfactory to the Fund, the Trust and the Purchaser, each acting 
reasonably;  

“ Unitholders ” means the registered and beneficial holders of the issued and outstanding Units, as the context requires;  

“ Units ” means the issued and outstanding units of the Fund, as currently constituted, other than Exchangeable LP Units and any 
special voting units issued to the holders of Exchangeable LP Units;  

“Vendors” means, collectively, the Partnership and the Trust; and  

“ Vendors’ Counsel ” means the firm of Cassels, Brock & Blackwell LLP or such other counsel as the Partnership and the Trust 
may appoint with respect to this Agreement and the matters contemplated hereby.  

1.2 Headings and Table of Contents  

     The inclusion of headings and a table of contents in this Agreement is for convenience of reference only and shall not affect 
the construction or interpretation hereof.  

1.3 Gender and Number  

     In this Agreement, unless the context otherwise requires, words importing the singular include the plural and vice versa , words 
importing gender include all genders or the neuter, and words importing the neuter include all genders.  

1.4 Currency  

     Except where otherwise expressly provided, all amounts in this Agreement are stated and shall be paid in Canadian currency.  

1.5 Generally Accepted Accounting Principles  

     In this Agreement, except to the extent otherwise expressly provided, references to “generally accepted accounting principles” 
mean, for all principles stated in the Handbook of the Canadian Institute of Chartered Accountants, such principles so stated.  

1.6 Invalidity of Provisions  

     Each of the provisions contained in this Agreement is distinct and severable and a declaration of invalidity or unenforceability 
of any such provision or part thereof by a court of competent jurisdiction shall not affect the validity or enforceability of any other 
provision hereof. To the extent permitted by applicable Law, the parties hereto waive any provision of Law which renders any 
provision of this Agreement invalid or unenforceable in any respect. The parties to this Agreement shall engage in good faith 
negotiations to replace any provision which is declared invalid or unenforceable with a valid and enforceable provision, the 
economic effect of  

   



   

which comes as close as possible to that of the invalid or unenforceable provision which it replaces.  

1.7 Entire Agreement  

     The Transaction Documents constitute the entire agreement between the parties to this Agreement pertaining to the subject 
matter of this Agreement. There are no warranties, conditions, or representations (including any that may be implied by statute) 
and there are no agreements in connection with such subject matter except as specifically set forth or referred to in the 
Transaction Documents. No reliance is placed on any warranty, representation, opinion, advice or assertion of fact made either 
prior to, contemporaneous with, or after entering into this Agreement, or any amendment or supplement thereto, by any party to 
this Agreement or its directors, trustees, officers, employees or agents, to any other party to this Agreement or its directors, 
trustees, officers, employees or agents, except to the extent that the same has been reduced to writing and included as a term of 
this Agreement or the Disclosure Letter, and none of the parties to this Agreement has been induced to enter into this Agreement 
or any amendment or supplement by reason of any such warranty, representation, opinion, advice or assertion of fact. 
Accordingly, there shall be no liability, either in tort or in contract, assessed in relation to any such warranty, representation, 
opinion, advice or assertion of fact, except to the extent contemplated above.  

1.8 Waiver, Amendment  

     Except as expressly provided in this Agreement, no amendment or waiver of this Agreement shall be binding unless executed 
in writing by the party to be bound thereby. No waiver of any provision of this Agreement shall constitute a waiver of any other 
provision nor shall any waiver of any provision of this Agreement constitute a continuing waiver unless otherwise expressly 
provided.  

1.9 Governing Law, Jurisdiction  

     This Agreement shall be governed by and construed in accordance with the Laws of the Province of Ontario and the Laws of 
Canada applicable therein. The parties to this Agreement irrevocably and unconditionally consent to and submit to the jurisdiction 
of the courts of the Province of Ontario, Canada for any action, suit or proceeding arising out of or relating to this Agreement or 
the matters contemplated (and agree not to commence any such action, suit or proceeding relating thereto except in such courts) 
and further agree that service of any process, summons, notice or document in accordance with section 11.5 shall be effective 
service of process for any action, suit or proceeding brought in such court. The parties to this Agreement irrevocably and 
unconditionally waive any objection to the laying of venue of any action, suit or proceeding arising out of this Agreement or the 
matters contemplated hereby in the courts of the Province of Ontario, Canada and hereby further irrevocably and unconditionally 
waive and agree not to plead or claim in any such court that any such action, suit or proceeding so brought has been brought in 
an inconvenient forum.  

ARTICLE 2  
PURCHASE AND SALE  

   

2.1   Agreement to Purchase and Sell, Purchase Price, All ocation and Accommodation Expenses 

  (a)   Subject to the terms and conditions of this Agreement, at Closing, 



   

   

  (i)   the Trust shall sell, and the Purchaser shall purchase the Seaforth GP Shares, 
  

  (ii)   the Partnership shall sell and the Purchaser shall purchase (A) the Seaforth LP Units, (B) the EDSS Shares, and 
(C) the Intercompany Debt, and 

  

  (iii)   the Purchaser shall pay or cause to be paid the EDS Debt in accordance with Section 6.2(c); 

      (the Seaforth GP Shares, the Seaforth LP Units, the EDSS Shares and the Intercompany Debt collectively, the “ 
Purchased Securities ”), all of such Purchased Securities free and clear of any Encumbrances, for an aggregate 
purchase price (the “ Purchase Price ”) equal to the sum of (A) the Aggregate Redemption Amount, (B) the 
Accommodation Expenses and (C) the amount of the EDS Debt, subject to the Purchase Price adjustment provided for 
in the Escrow Agreement. 

  

  (b)   The parties agree that the Purchase Price will be allocated (A) to the Seaforth GP Shares, (B) to the Seaforth LP Units, 
(C) to the Intercompany Debt, (D) as to the EDS Debt in the amounts determined as pursuant to Section 4.2(f), and 
(E) as to the balance, to the EDSS Shares, as agreed in writing by the Vendors and the Purchaser, acting reasonably, 
prior to Closing. The Vendors and the Purchaser shall treat such allocation of the Purchase Price as binding for all 
purposes, including the filing of all Tax and other returns and the preparation of all financial statements and other 
documents and records legally required by the respective parties. 

2.2   Payment of Purchase Price, Delivery of Certificates , Payment of Accommodation Expenses and Other Costs  

  (a)   Upon satisfaction or waiver by the party entitled to the benefit of all conditions of Closing set out in Article 4, the 
Purchase Price will be payable to the Vendors as follows: 

  (i)   on the Closing Date, by payment by the Purchaser to the Vendors of an amount equal to (A) the Aggregate 
Redemption Amount less (B) the Aggregate Escrow Amount, by electronic transfer of funds (to an account or 
accounts as directed by the Vendors in writing) against delivery by the Vendors to the Purchaser of certificates 
representing the Purchased Securities, duly endorsed in blank for transfer or accompanied by duly signed transfer 
powers of attorney; 

  

  (ii)   on the Closing Date, by payment by the Purchaser to the Escrow Agent, of an amount equal to the Aggregate 
Escrow Amount as set forth in the Escrow Agreement; 

  

  (iii)   on the Closing Date, by payment by the Purchaser to the AE Trustees of an amount equal to the AE Estimate, by 
electronic transfer of funds (to an account or accounts as directed by the Fund in writing); and 



   

2.3 Guarantee of the Fund  

     The Fund hereby unconditionally and irrevocably guarantees the due and punctual performance by the Vendors of their 
obligations under this Agreement and the other Transaction Documents, as the same may be amended, changed, replaced or 
otherwise modified from time to time, and irrespective of any bankruptcy, insolvency, dissolution, winding-up, termination of the 
existence or other matter whatsoever respecting the Vendors, the Parent or the Purchaser or any successor or permitted assign 
or any other event or circumstance involving the Parent or the Purchaser or the Vendors that would otherwise limit the obligations 
of the Fund as guarantor under this agreement to guarantee the obligations of the Vendors hereunder. The Fund shall be 
obligated to the Purchaser under this agreement to guarantee if and only to the extent that the Vendors are liable to the 
Purchaser. The Purchaser is not required to exhaust all remedies or first seek any remedy against the Vendors prior to proceeding 
against the Fund under this agreement to guarantee. In no event shall the liability of the Fund to the Purchaser hereunder be 
greater than the obligations of the Vendors to the Purchaser under this Agreement.  

2.4 Guarantee of the Parent  

     The Parent hereby unconditionally and irrevocably guarantees the due and punctual performance by the Purchaser of its 
obligations under this Agreement and the other Transaction Documents, as the same may be amended, changed, replaced or 
otherwise modified from time to time, and irrespective of any bankruptcy, insolvency, dissolution, winding-up, termination of the 
existence or other matter whatsoever respecting the Purchaser, the Fund or the Vendors or  

   

  (iv)   from and after the Closing Date, by payment by the Purchaser to the Vendors, as the Vendors may direct in 
writing, of any and all Accommodation Expenses in excess of the AE Estimate, pursuant to and in accordance with 
the terms of section 2.2(b) below. 

  (b)   The Purchaser agrees forthwith on demand from time to time following Closing to pay to the AE Trustees any 
Accommodation Expenses in excess of the AE Estimate but up to the Maximum Expense Amount, and the AE Trustees 
agree to (i) hold any such monies paid to them to reimburse or fund the payment of Accommodation Expenses as they 
are incurred by or on behalf of any of the Vendors or the Fund, as the case may be and (ii) pay to the Purchaser on the 
fifth anniversary of Closing the unexpended balance (if any) of such monies paid to them and not required to pay 
Accommodation Expenses on or before the fifth anniversary of Closing to the Purchaser. 

  

  (c)   On the Closing Date, the Purchaser shall (i) cause each applicable EDS Group entity that is obligated to pay the Other 
Costs, to pay those parties entitled to same, by electronic transfer of funds to an account or accounts as directed in 
writing, and (ii) reimburse to the Vendors any expenditures made by the Vendors prior to the Closing Date, to the extent 
those expenditures are or shall be considered part of the Other Costs. For greater certainty, the parties agree that the 
Other Costs are not and shall not be considered to be part of the Purchase Price. 

  

  (d)   The provisions of this section 2.2 shall survive Closing and be enforceable against the Purchaser and the AE Trustees 
in accordance with their terms, until satisfied in full or waived by the Person entitled to the benefit of the subject 
obligation. 



   

any successor or permitted assign or any other event or circumstance involving the Purchaser, the Fund or the Vendors that 
would otherwise limit the obligations of the Parent as guarantor under this agreement to guarantee the obligations of the 
Purchaser hereunder. The Parent shall be obligated to the Vendors under this agreement to guarantee if and only to the extent 
that the Purchaser is liable to the Vendors. The Vendors are not required to exhaust all remedies or first seek any remedy against 
the Purchaser prior to proceeding against the Parent under this agreement to guarantee. In no event shall the liability of the 
Parent to the Vendors hereunder be greater than the obligations of the Purchaser to the Vendors under this Agreement.  

ARTICLE 3  
REPRESENTATIONS AND WARRANTIES  

3.1 Representations and Warranties of the Vendors  

     Contemporaneously with the execution and delivery of this Agreement, the Vendors have executed and delivered the 
Disclosure Letter to the Purchaser containing the Disclosure Schedules required to be delivered pursuant to this Agreement. For 
greater certainty, any introductory language and headings in the Disclosure Letter or the Disclosure Schedules are inserted for 
convenience of reference only and will not create, or be deemed to create, a different standard for disclosure than the language 
set forth in this Agreement. The Disclosure Schedules are arranged in sections and subsections that correspond to the numbered 
sections and subsections of this Article 3. The Vendors represent and warrant to the Purchaser as set forth below and 
acknowledge that the Purchaser is relying upon these representations and warranties in entering into of this Agreement.  

3.1.1 Organization and Qualification  

3.1.2 Power of the Vendors and Due Authorization  

     Each of the Vendors has the requisite power and authority to enter into the Transaction Documents and to perform and carry 
out its obligations thereunder. The execution and delivery of the Transaction Documents by each of the Vendors and the 
completion by each of the  

   

  (a)   Each of the Vendors and each EDS Group entity has been (i) duly formed, settled, continued, incorporated, or 
amalgamated, as applicable, and organized, (ii) is validly existing under the laws of its jurisdiction of formation, 
governance, continuance, incorporation, amalgamation or organization, as applicable, (iii) has the requisite power and 
authority to own or lease its property and assets and to carry on its business as it is now being conducted, and (iv) is duly 
registered to do business and is in good standing in each jurisdiction in which the character of its properties (owned or 
leased), or the nature of its activities makes such registration necessary, except where the absence of such registration 
has not caused and could not be reasonably expected to cause, individually or in the aggregate, a Material Adverse 
Effect. True and complete copies of the organizational documents of the Vendors and each EDS Group entity, including 
any amendments thereto, have been provided to the Purchaser. 

  

  (b)   Neither the Trust or the Partnership is a “non-resident person” for purposes of the Tax Act. 



   

Vendors of the Transaction and the other agreements, contracts and instruments required by this Agreement to be delivered by 
the Vendors at Closing have been duly authorized by the Vendors. Each of the Transaction Documents has been duly executed 
and delivered by each of the Vendors and constitutes a legal valid and binding obligation of each Vendor, enforceable against 
each Vendor in accordance with its terms, except as may be limited by bankruptcy, insolvency and other Laws affecting creditors’ 
rights generally and subject to the qualification that equitable remedies may only be granted in the discretion of a court of 
competent jurisdiction. At the Time of Closing, any other agreement or instrument to be delivered by the Vendors pursuant to this 
Agreement will be duly executed and delivered by the Vendors and will be valid and binding obligations of the Vendors, 
enforceable against the Vendors in accordance with its terms, subject to the said exceptions as to bankruptcy, insolvency and 
similar Laws and the availability of equitable remedies.  

3.1.3 Capitalization of the Fund and the EDS Group Entiti es  

3.1.4 Subsidiaries  

     Except as disclosed in the Disclosure Schedules, none of the Vendors have any subsidiaries and neither Vendor nor any of its 
subsidiaries directly or indirectly, owns or has agreed to acquire any equity interests or securities convertible into, or 
exchangeable or exercisable for, equity interests of any other Person.  

3.1.5 Obligations to Issue Securities  

     Except as disclosed in the Disclosure Schedules, there are no agreements, options, warrants, rights of conversion or other 
rights pursuant to which the Fund, the Vendors or any EDS Group entity is, or may become obligated to, issue any securities or 
any securities convertible or exchangeable, directly or indirectly, into any shares, equity securities or partnership interests of the 
Fund or any EDS Group entity.  

   

  (a)   The number of Units issued and outstanding on a fully-diluted basis (including, without limitation, the Exchangeable LP 
Units), assuming the exercise of conversion of all outstanding and vested and unvested options, warrants and other rights 
to acquire Units or other equity securities of the Fund is 23,743,902. 

  

  (b)   The Disclosure Schedules set forth the following information with respect to each EDS Group entity: (a) its name; (b) the 
number, type and principal amount, as applicable, of its outstanding equity securities and a list of registered and beneficial 
holders thereof; and (c) its jurisdiction of organization or governance. All such securities have been duly authorized and 
are validly issued and outstanding and all such securities are fully paid and non-assessable and free of, and were not 
issued in violation of, any pre-emptive rights. All of the outstanding equity securities of each EDS Group entity have been 
issued in compliance, in all material respects, with applicable Laws. 



   

3.1.6 Title and Right to Sell the Purchased Securities  

     Except as disclosed in the Disclosure Schedules, at Closing, (a) upon completion of the Pre-Closing Transactions, the Trust 
will be the sole legal and beneficial owner of the Seaforth GP Shares, and (b) the Partnership will be the sole legal and beneficial 
owner of the Seaforth LP Units and the EDSS Shares, each with good and marketable title thereto, free of all Encumbrances. 
Except as disclosed in the Disclosure Schedules, there are no agreements or restrictions which in any way limit or restrict the 
transfer to the Purchaser of any of the Purchased Securities. At or prior to the Time of Closing, such agreements and restrictions 
will have been complied with or terminated and, at the Time of Closing, the Vendors will have full legal right, power and authority 
to sell the Purchased Securities to the Purchaser free of all Encumbrances.  

3.1.7 No Contravention  

     Except as disclosed in the Disclosure Schedules, the entering into of this Agreement, the sale of the Purchased Securities or 
the performance by the Vendors of any of their other obligations under this Agreement or any of the Transaction Documents will 
not contravene, breach or result in any default under, give rise to any termination, cancellation or acceleration rights or loss of 
benefits under, or give rise to any increased additional accelerated or guaranteed rights or entitlements under, or result in the 
creation of any material Encumbrance upon any of the properties or assets of any EDS Group entity under the Fund Declaration 
of Trust, the articles, by-laws, constating documents or other organizational documents of the Vendors or any EDS Group entity or 
under any Material Agreement or material licence, permit, statute, regulation, order, judgment, decree or Law to which any of them 
is a party or by which any of them may be bound.  

3.1.8 Approvals and Consents  

     Except as disclosed in the Disclosure Schedules, no authorization, Consent or approval of, or filing with or notice to, any 
Governmental Authority or other Person, or under any Material Agreement, is required in connection with the execution, delivery 
or performance of this Agreement by the Vendors or the sale of any of the Purchased Securities hereunder.  

3.1.9 Financial Statements  

     The Financial Statements have been prepared in accordance with generally accepted accounting principles consistently 
applied throughout the periods indicated and fairly, completely and accurately present the financial position of the EDS Group on 
a consolidated basis and the results of its operations and its cash flows as of the dates and throughout the periods indicated.  

3.1.10 Conduct of Business in Ordinary Course  

     Except as disclosed in the Securities Reports or set forth in the Disclosure Schedules, since the Interim Financial Statements 
Date, the Business has been carried on in the Ordinary Course, and there would have been no violation of section 5.2 had such 
covenants been in  

   



   

effect as of such date except as would not, individually or in the aggregate, have a Material Adverse Effect.  

3.1.11 Material Agreements  

     The Disclosure Schedules set forth all of the Material Agreements, true, correct and complete copies of which have been 
provided to Purchaser. Each Material Agreement is a valid and binding obligation of each EDS Group entity that is a party thereto, 
is in all material respects, in full force and effect and is enforceable against such EDS Group entity, and, to the knowledge of the 
Vendors, against each other party thereto, in accordance with its terms, except (i) that such enforcement may be subject to 
applicable bankruptcy, insolvency or other similar Laws, now or hereafter in effect, affecting creditors’ rights generally, and (ii) that 
the remedy of specific performance and injunctive and other forms of equitable relief may be subject to equitable defences and to 
the discretion of the court before which any proceeding therefor may be brought. No EDS Group entity is or, to the knowledge of 
the Vendors, is any other party thereto, in default (with or without notice or lapse of time or both) of the terms of any such Material 
Agreement in any material respect.  

3.1.12 Licenses and Permits  

     Except as disclosed in the Disclosure Schedules, each EDS Group entity holds all permits, licences, approvals, certificates and 
other rights, qualifications and authorizations of or from Governmental Authorities necessary to the conduct of the Business as 
presently conducted except where the failure to hold such permits, licences, approvals, certificates, other rights, qualifications or 
authorizations (the “ Permits ”) has not caused and could not reasonably be expected to cause, individually or in the aggregate, a 
Material Adverse Effect. Except as disclosed in the Disclosure Schedules, each EDS Group entity is in compliance with the terms 
of the Permits held by it, except for any failure to hold or comply with any Permit that have not caused and could not have 
reasonably be expected to cause, individually or in the aggregate, a Material Adverse Effect.  

3.1.13 Customer/Supplier Relationships  

     Except as disclosed in the Disclosure Schedules, since the Interim Financial Statement Date, there has not been, and none of 
the Vendors or any EDS Group entity has received notice of, any termination or cancellation of, or a material adverse modification 
or change in, the business relationship with any of the ten (10) largest customers and suppliers to the Business, and, to the 
knowledge of the Vendors, such customers and suppliers intend to renew their customer Contracts or supplier Contracts, as 
applicable, in the ordinary course and on terms as favourable as those currently in place.  

3.1.14 Employee Arrangements.  

   

  (a)   The Disclosure Schedules list, as of the date of this Agreement, all stock option and other equity incentive plans, 
employment and severance agreements, change of control, retention, pension, profit sharing and retirement plans, long-
term incentive plans, and all bonus and other employee benefit or fringe benefit plans, policies or arrangements, including 
“employee benefit plans” as such term 



   

   

      is defined under section 3(3) of ERISA, maintained or with respect to which contributions are made by any EDS Group 
entity or with respect to which any EDS Group entity has any material liability (collectively, the “EDS Plans" ). Except as 
disclosed in the Disclosure Schedules, none of the EDS Plans provide for any entitlements, benefit increases or the 
acceleration of, or an increase in, entitlements or securing or funding obligations that are contingent upon, or will be 
triggered by, the entering into of this Agreement or the completion of the Transaction (whether alone or in conjunction with 
any other event). 

  (b)   Except as disclosed in the Disclosure Schedules, (i) each EDS Plan which is intended to be qualified under section 401 
(a) of the Code has received a favourable determination letter from the Internal Revenue Service that it is so qualified, and 
nothing has occurred since the date of such letter that could reasonably be expected to affect the qualified status of such 
EDS Plan; (ii) each EDS Plan complies in form and has been maintained and operated in all material respects in 
accordance with its terms and the requirements of applicable Law; (iii) no EDS Group entity has incurred a direct or 
indirect liability under, arising out of or by operation of Title IV of ERISA in connection with the termination of, or 
withdrawal from, any of its EDS Plans or other retirement plan or arrangement (including any “employee pension benefit 
plan” as defined in section 3(2) of ERISA that the EDS Group or any other entity that together with it is treated as a single 
employer under section 414 of the Code (an “ERISA Affiliate” ), maintains or has ever maintained or to which it 
contributes, has ever contributed, or has ever been required to contribute), and, to the knowledge of the Trust, no fact or 
event exists that could reasonably be expected to give rise to any such liability; (iv) all contributions, premiums or 
payments due or required under or with respect to each EDS Plan are current and have been timely made or properly 
accrued on the Financial Statements; (v) there are no claims (other than routine claims for benefits), actions, suits, 
proceedings, investigations or hearings pending or, to the knowledge of Vendors, threatened with respect to any EDS 
Plan, and (vi) no EDS Group entity or, to the knowledge of Vendors, any fiduciary of any EDS Plan has engaged in a non-
exempt prohibited transaction (as defined in section 406 or ERISA or section 4975 of the Code) or engaged in a violation 
of Part 4 of Title I of ERISA that, in either case, could reasonably be expected result in material liability. 

  

  (c)   No EDS Plan or any other “employee benefit plan” (within the meaning of section 3(3) of ERISA) maintained or contributed 
to by an ERISA Affiliate is, or ever has been, a “defined benefit plan” (within the meaning of section 3(35) of ERISA), a 
“multiemployer plan” (within the meaning of section 3(37) of ERISA) or a “pension plan” (within the meaning of section 3(2) 
of ERISA that is subject to Title IV of ERISA. 

  

  (d)   Except as disclosed in the Disclosure Schedules, no EDS Group entity has any obligation to provide health or other 
welfare benefits to former, retired or terminated employees, except as specifically required under section 4980B of the 
Code or section 601 of ERISA. 

  

  (e)   Except as disclosed in the Disclosure Schedules, no EDS Group entity is a party to or bound by any oral or written 
Contract for the employment or retainer of any individual, including, for greater certainty, any Contract with directors, 
officers, 



   

3.1.15 Labour Matters  

3.1.16 Liabilities and Guarantees  

   

      employees, consultants, other independent contractors or agents, other than for Contracts of indefinite hire terminable by 
any EDS Group entity as applicable, without cause on reasonable notice. 

  
  (f)   Except as disclosed in the Disclosure Schedules, no EDS Group entity is a party to or bound by any Contract providing for 

length of notice, severance or termination payment or similar payments, including on a change of control of any EDS 
Group entity. 

  

  (g)   With respect to each EDS Plan, Vendors have made available, or caused to be made available, to the Purchaser copies of 
all the following documents: (i) the most recent plan document incorporating all plan amendments, (ii) any related trust 
agreement, insurance contract or other funding vehicle, (iii) the most recent summary plan description, (iv) all contracts 
with third party service providers (v) if applicable, the most recent IRS determination letter, and, (vi) if applicable, the three 
most recently filed Form 5500 annual reports. 

  (a)   Except as disclosed in the Disclosure Schedules, no EDS Group entity is a party to or bound by any Contract with any 
trade union, council of trade unions, employee bargaining agent or affiliated bargaining agent (collectively called “labour 
representatives”) and any EDS Group entity has conducted negotiations with respect to any such future Contracts; and 

  

  (b)   Except as disclosed in the Disclosure Schedules, no labour representatives hold bargaining rights with respect to any 
employees of any EDS Group entity or, to the knowledge of the Vendors, threatened to apply to be certified as the 
bargaining agent of any employees of any EDS Group entity. 

  (a)   Except as disclosed in the Disclosure Schedules, no EDS Group entity has any outstanding Liabilities and, to the 
knowledge of the Vendors, there is no existing condition, situation or set of circumstances that could reasonably be 
expected to result in any Liabilities, and no of the EDS Group entity is a party to or bound by any agreement of guarantee, 
support, indemnification, assumption, or endorsement of, or any other similar commitment with respect to the Liabilities of 
any Person, other than: 

  (i)   Liabilities provided for in the Financial Statements; 
  

  (ii)   Liabilities in respect of trade or business obligations incurred after the Interim Financial Statements Date in the 
Ordinary Course, none of which, individually or in the aggregate, has been materially adverse to the nature, results of 
operations, assets or financial condition of, or manner of conducting, the Business; and 

  

  (iii)   Liabilities set out in the Disclosure Schedules. 



   

3.1.17 Accommodation Expenses and Other Costs.  

     The Disclosure Letter sets out, to the knowledge of the Vendors, a current good faith estimate of all of the Accommodation 
Expenses and Other Costs incurred (and to be incurred) by the Fund, the Vendors and any other EDS Group entity in connection 
with (a) the negotiation and settlement of this Agreement including those matters to be completed and more particularly described 
in the Disclosure Schedules, and the completion of the Transaction and (b) the subsequent wind-up of the Partnership, the Trust 
and the Fund, in each case including, without limitation, the fees and expenses of the Vendors’ legal advisers, accountants and 
other professional advisers.  

3.1.18 Real Property.  

   

  (b)   Except as disclosed in the Disclosure Schedules, no EDS Group entity is a party to, or has any commitment to become a 
party to, any joint venture, off-balance sheet partnership or any similar Contract (including any Contract relating to any 
transaction or relationship between or among the Fund, the Vendors or any of their subsidiaries, on the one hand, and any 
unconsolidated affiliate, including any structure finance, special purpose or limited purpose entity or person, on the other 
hand) where the result, purpose or effect of such Contract is to avoid disclosure of any material transaction involving, or 
material Liabilities of, any EDS Group entity in the Financial Statements or Securities Reports. 

  (a)   The Disclosure Schedules set out the municipal address for and a valid legal description of the Owned Real Property and 
the Leased Real Property. The EDS Group entity described in the Disclosure Schedule in question as the owner thereof 
has good and marketable title (in fee simple in the case of the Owned Real Property, and leasehold title in the case of the 
Leased Real Property, save as otherwise set out in the Disclosure Schedules) to the Real Property free and clear of all 
Encumbrances other than Permitted Encumbrances. The information set out in the Disclosure Schedules regarding the 
Real Property is true, correct and complete in all material respects. 

  

  (b)   Except as disclosed in the Disclosure Schedules, the Vendors have no knowledge of any existing or proposed, 
contemplated or threatened expropriation or condemnation proceedings that would result in the taking of all or any 
material part of the Real Property or that would materially adversely affect the current use of all or any material part of the 
Real Property. 

  

  (c)   No EDS Group entity is the owner or lessee of or subject to any agreement or option to own or lease, any real property or 
any interest in real property, other than the Owned Real Property and the Leased Real Property. The Disclosure 
Schedules list all the Real Property Leases and sets out, in respect of each Real Property Lease (i) the municipal address 
and applicable unit of Real Property Leased, (ii) the date of the Real Property Lease and any amendments thereto, and 
(iii) the parties to the Real Property Lease. True and correct copies of all Real Property Leases (including all amendments 
thereto) have been made available to the Purchaser in the Data Room Information and all Real Property Leases are valid 
and binding obligations of the applicable member of the EDS Group or its 



   

3.1.19 Environmental Matters  

   

      subsidiaries, as applicable, and, to the knowledge of the Vendors, each of the other parties thereto, and are in full force 
and effect and unamended. 

  

  (d)   Except as disclosed in the Disclosure Schedules, and except as has not caused and could not reasonably be expected to 
cause, individually or in the aggregate, a Material Adverse Effect, no EDS Group entity or, to the knowledge of the 
Vendors, any of the other parties thereto, is in default or breach of, or has received any notice of default or breach of, or 
termination under, any Real Property Lease, and, to the knowledge of the Vendors, there exists no state of facts which 
after notice or lapse of time or both would constitute a default or breach of such Real Property Lease. 

  (a)   Except as disclosed in the Disclosure Schedules: 

  (i)   the operations of each EDS Group entity complies in all material respects with all applicable Environmental Laws; 
and 

  

  (ii)   to the knowledge of the Vendors, no EDS Group entity is subject to any proceeding or order by or before any 
Governmental Authority pursuant to any Environmental Law. 

  (b)   Except as disclosed in the Disclosure Schedules, in connection with the Business, no EDS Group entity: 

  (i)   has received any written notice (i) alleging that it may be in material violation of any Environmental Law or 
(ii) threatening the commencement of any material proceeding relating to alleged non-compliance with any 
Environmental Law or (iii) alleging that it is or may be responsible for any response, clean-up, or corrective action, 
including any remedial investigation/feasibility study, or liable under any Environmental Law; and 

  

  (ii)   has, since March 31, 2005, received any written notice that it is the subject of an investigation of a Governmental 
Authority to evaluate a discharge, disposal or release or threatened release into the environment of any substance. 

  (c)   Except as disclosed in the Disclosure Schedules, to the knowledge of the Vendors, there are no events, conditions or 
circumstances reasonably likely to result in material costs, losses, liability or obligations under Environmental Laws. 

  

  (d)   Except as disclosed in the Disclosure Schedules, the Data Room Information contains all material reports, 
correspondence, assessments and other written documentation relating to compliance with or liability under 
Environmental Laws or the presence of contaminants in the possession or control of the Vendors or any EDS Group 
entity. 

  

  (e)   Except as disclosed in the Disclosure Schedules, to the knowledge of the Vendors, there are no Hazardous Substances 
located in the ground or in the 



   

3.1.20 Indebtedness  

     Except for the EDS Debt, as expressly provided for in the Financial Statements or set out in the Disclosure Schedules, no EDS 
Group entity has any bonds, debentures, notes, mortgages or other indebtedness outstanding, and no EDS Group entity has 
agreed to create or issue any bonds, debentures, notes, mortgages or other indebtedness.  

3.1.21 Insurance  

     Except as disclosed in the Disclosure Schedules, all physical assets of the EDS Group are covered by fire and other insurance, 
and the EDS Group entities have comprehensive general liability insurance, with responsible insurers against such risks and in 
such amounts as are reasonable for prudent owners of comparable assets. All such policies are in full force and effect, all 
premiums due and payable thereon have been paid, and no notice of cancellation or termination has been received with respect 
to any such policy which has not been replaced on substantially similar terms prior to the date of such cancellation. There is no 
material claim pending under any such policies as to which coverage has been questioned, denied or disputed. True and correct 
copies of all insurance policies maintained by or for the benefit of the Vendors or their trustees, directors and officers have been 
made available to the Purchaser in the Data Room Information.  

3.1.22 Corporate Records  

     Except as disclosed in the Disclosure Schedules, the corporate minute books of each of the EDS Group entities contain 
minutes of all meetings and resolutions of the directors and security holders held up to April 30, 2007. The Vendors have made 
available to the Purchaser and Purchaser’s Counsel complete and correct copies of the organizational documents of the Fund and 
the Vendors up to April 30, 2007.  

3.1.23 Books of Account  

     The books and records of the EDS Group fairly present and disclose the respective financial positions of the EDS Group as at 
the relevant dates and all material financial transactions of the EDS Group entities have been accurately recorded in such books 
and records. The Vendors and the EDS Group have (A) designed such disclosure controls and procedures, or caused them to be 
designed under the supervision of the Chief Executive Officer and Chief Financial Officer, to provide reasonable assurance that 
material information relating to the Vendors and the EDS Group, is made known to the Chief Executive Officer and Chief Financial 
Officer of the Vendors and the EDS Group particularly during the period in which the annual Securities Reports are being 
prepared, and (B) designed such internal control over financial reporting, or caused it to be designed under such Chief Executive 
Officer’s and Chief Financial Officer’s supervision, to provide reasonable assurance regarding the reliability of financial reporting 
and the preparation of the Financial Statements for external purposes in accordance with Canadian generally accepted 
accounting principles.  

   

      ground water under any of the Real Property under circumstances reasonably likely to result in material liability. 



   

3.1.24 Title to Assets  

     Except as disclosed in the Disclosure Schedules, the EDS Group and its subsidiaries have good and marketable title, free of all 
Encumbrances other than Permitted Encumbrances, to all the assets or rights that are necessary to the conduct of the Business 
as currently conducted, except for Encumbrances that individually or in the aggregate with all others have not materially interfered 
with, and could not reasonably be expected to materially interfere with, the ability of the EDS Group to use such assets in the 
Business as currently conducted.  

3.1.25 Tax Matters  

   

  (a)   Except as disclosed in the Disclosure Schedules, each EDS Group entity has timely filed all Tax Returns that it was 
required to file and all such Tax Returns are true, correct and complete in all material respects. All Taxes owed by each 
EDS Group entity whether or not shown to be due and owing on any such Tax Return, have been paid. There are no liens 
for Taxes (other than Taxes not yet due and payable) upon any of the assets of the EDS Group and each EDS Group 
entity has made adequate provision in its books and records for any Taxes that are not yet due and payable. 

  

  (b)   Except as disclosed in the Disclosure Schedules, no foreign, federal, state, provincial or local tax audits or administrative 
or judicial Tax proceedings are pending or are being conducted with respect to any EDS Group entity. No EDS Group 
entity has received from any Taxing Authority (including, in jurisdictions where the applicable EDS Group entity, as 
applicable, has not filed Tax Returns) any written (i) notice indicating an intent to open an audit or other review, (ii) request 
for information related to Tax matters, or (iii) notice of deficiency or proposed adjustment for any amount of Tax proposed, 
asserted, or assessed by any Taxing Authority against the EDS Group. 

  

  (c)   Except as disclosed in the Disclosure Schedules, no EDS Group entity has any Liability for the Taxes of any Person under 
Treasury Regulation §1.1502-6 (or any similar provision of state, provincial, local, or foreign law), as a transferee or 
successor, by contract, or otherwise. No EDS Group entity is a party to any agreement relating to the sharing, allocation or 
indemnification of Taxes, or any similar agreement, contract or arrangement. 

  

  (d)   Except as disclosed in the Disclosure Schedules, (i) no EDS Group entity is a party to any agreement, contract, 
arrangement, or plan that has resulted or would result, separately or in the aggregate, in the payment of any “excess 
parachute payment” within the meaning of section 280G of the Code (or any corresponding provision of state, provincial, 
local, or foreign Tax law); and (ii) no withholding must be made by the Purchasers with respect to any gross-up or similar 
payments that are or may become due in respect of the payments described in subparagraph (i) hereof. 

  

  (e)   Except as disclosed in the Disclosure Schedules, no EDS Group entity has distributed stock of another Person, or had its 
stock distributed by another Person, in a transaction that was purported or intended to be governed in whole or in part by 
Code § 355 or Code § 361. 



   

   

  (f)   Except as disclosed in the Disclosure Schedules, there are no outstanding agreements extending or waiving the statutory 
period of limitations applicable to any claim for, or the period for the collection or assessment or reassessment of, Taxes 
due from any EDS Group entity for any taxable period and no request for any such waiver or extension is currently 
pending. 

  

  (g)   Except as disclosed in the Disclosure Schedules, each EDS Group entity has duly and timely collected and withheld all 
Taxes required be collected and withheld by it (including all Taxes and other amounts required to be collected and 
withheld by it in respect of any amount paid or credited by it to or for the account or benefit of any employee, independent 
contractor, creditor or stockholder), and has duly and timely remitted to the appropriate Taxing Authority such Taxes in 
accordance with applicable Legal Requirements. Each EDS Group entity has complied with all Tax information reporting 
provisions of applicable Law. 

  

  (h)   Except as disclosed in the Disclosure Schedules, no EDS Group entity has executed or entered into a closing agreement 
pursuant to section 7121 of the Code or any similar provision of state, provincial, local or foreign law, and no EDS Group 
entity is subject to any private letter ruling of the IRS or comparable ruling of any other Taxing Authority. 

  

  (i)   Except as disclosed in the Disclosure Schedules, no Tax is required to be withheld pursuant to Section 1445 of the Code 
as a result of the transactions contemplated by this Agreement. 

  

  (j)   The EDS Group has given to the Purchaser true, correct and complete copies of all Tax Returns, examination reports and 
statements of deficiencies for taxable periods, or transactions consummated, for which the applicable statutory periods of 
limitations have not expired. 

  

  (k)   Except as disclosed in the Securities Reports, no EDS Group entity has taken any reporting position on a Tax Return, 
which reporting position, (i) if not sustained would be reasonably likely, absent disclosure, to give rise to a penalty for 
substantial understatement of federal income Tax under Section 6662 of the Code (or any similar provision of state, 
provincial, local or foreign Tax law), and (ii) has not adequately been disclosed on such Tax Return in accordance with 
Section 6662(d)(2)(B) of the Code (or any similar provision of state, provincial, local or foreign Tax law). 

  

  (l)   Except as disclosed in the Disclosure Schedules, no EDS Group entity has agreed, or is required to make, any adjustment 
under Section 481 (a) of the Code, and no Taxing Authority has proposed any such adjustment or change in accounting 
method. 

  

  (m)   Except as disclosed in the Disclosure Schedules, no EDS Group entity has entered into or participated in any reportable 
transaction within the meaning of Treasury Regulation Section 1.6011-4. 

  

  (n)   Each arrangement or plan relating to any employee or service provider of each EDS Group entity that is subject to 
Section 409A of the Code has been operated in good faith compliance, in all material respects, with Section 409A of the 
Code. 



   

3.1.26 Affiliate Arrangements  

     Except as disclosed in the Disclosure Schedules, there are no Material Agreements or other transactions currently in place 
between the Fund, the Vendors or the EDS Group on the one hand, and (i) any officer or director of the Fund, the Vendors or the 
EDS Group, (ii) to the knowledge of the Vendors, any holder of record or beneficial owner of 10% or more of the voting securities 
of the Trust or the Fund, or (iii) to the knowledge of the Fund, any affiliate or associate of any such officer, director or beneficial 
owner, on the other hand. From and after the Closing, no inter-company Contracts of any kind shall remain outstanding between 
the Fund or the Vendors on the one hand, and any EDS Group entity on the other hand.  

3.1.27 Intellectual Property  

     Set forth in the Disclosure Schedules is a list of all applications and registrations for Intellectual Property owned by each EDS 
Group entity and currently used in the operation of the Business. All material Intellectual Property that is used by the EDS Group 
in the conduct of the Business is owned by, or licensed to, the EDS Group. To the knowledge of the Vendors and except as 
disclosed in the Disclosure Schedules, the conduct of the Business does not infringe on any Intellectual Property owned by any 
other Person. To the knowledge of the Vendors, no other Person other than the EDS Group is using any of the Intellectual 
Property so as to breach, violate, infringe or interfere with the rights of any EDS Group entity. There is no Litigation pending or, to 
the knowledge of the Vendors, threatened against any EDS Group entity challenging the validity or enforceability of any of the 
Intellectual Property. Except as set forth in  

   

  (o)   Except as disclosed in the Disclosure Schedules, for all taxable periods, and portions thereof, ending on or before the 
Closing Date, (i) no EDS Group entity has a “dual consolidated loss” within the meaning of Section 1503(d)(2) of the Code 
and applicable Treasury Regulations that is subject to disallowance pursuant to Section 1503(d) of the Code, (ii) each of 
the EDS Group entity has been and continue to be in compliance with all conditions provided in Section 1503(d) of the 
Code and applicable Treasury Regulations that are required to be satisfied in order to prevent any “dual consolidated loss” 
from being disallowed pursuant to Section 1503(d) and applicable Treasury Regulations, and (iii) there has been no event 
or other occurrence that would require the recapture of any “dual consolidated loss” pursuant to Section 1503(d) of the 
Code and applicable Treasury Regulations. 

  

  (p)   Except as disclosed in the Disclosure Schedules, all material elections with respect to Taxes of the EDS Group that are in 
effect as of the date hereof have been made available to the Purchaser. 

  

  (q)   Except as disclosed in the Disclosure Schedules, each EDS Group entity has complied in all respects with the 
intercompany transfer pricing provisions of Section 482 of the Code (and any comparable provisions of provincial, state, 
local or foreign law), including but not limited to the contemporaneous documentation and disclosure requirements 
thereunder. 

  

  (r)   The Disclosure Schedules set out the amount of the adjusted cost base of the shares of EDS Holdings Inc., a predecessor 
corporation of EDSS. 



   

the Disclosure Schedules, no EDS Group entity has licensed, sub-licensed or otherwise granted any access to or rights in, any of 
the Intellectual Property to any other Person. Each EDS Group entity has taken reasonable measures and appropriate steps to 
protect the confidentiality of its trade secrets and confidential information, and, to the knowledge of the Vendors, there has been 
no unauthorized disclosure of such trade secrets.  

3.1.28 Compliance with Laws — No Defaults  

3.1.29 Litigation  

     Except as disclosed in the Disclosure Schedules, there is no Litigation pending, or, to the knowledge of the Vendors, 
threatened against or affecting the EDS Group any of its properties or rights or any of its assets or any EDS Plans. There is no 
judgment of any Governmental Authority or arbitrator outstanding against, or, to the knowledge of the Vendors, investigation, 
proceeding, notice of violation, order of forfeiture or complaint by any Government Authority involving, the EDS Group that if 
resolved adversely to the EDS Group individually or in the aggregate, would reasonably be expected to result in a Material 
Adverse Effect.  

3.1.30 Absence of Certain Business Practices  

     Except as disclosed in the Disclosure Schedules, to the knowledge of the Vendors, no EDS Group entity has, directly or 
indirectly, given or agreed to give any gift or similar benefit to any customer, supplier, government employee or other person who 
is or may be in a position to  

   

  (a)   Except as disclosed in the Disclosure Schedules, the EDS Group entities are and have been in compliance in all material 
respects with all applicable provisions of all applicable Laws. No EDS Group entity has received notice of any material 
violation of any such Laws. No EDS Group entity is presently subject to any Consent, injunction, order, judgment or 
decree of any Governmental Authority or other Person, which resulted from a violation or threatened violation of applicable 
Laws. 

  

  (b)   Except as disclosed in the Disclosure Schedules, each EDS Group entity holds, or will hold at the Time of Closing, all 
permits, leases, by-laws, licences, waivers, exemptions, Consents, certificates, registrations, authorizations, approvals, 
rights, rights of way and entitlements and the like which are required from any Governmental Authority or any other 
Person required or necessary to conduct the Business as currently conducted, the failure of which to hold or obtain, 
individually or in the aggregate, would have a Material Adverse Effect, and all such permits, leases, by-laws, licences, 
waivers, exemptions, Consents, certificates, registrations, authorizations, approvals, rights, rights of way and entitlements 
and the like are in full force and effect and in good standing in all material respects, except where such failure would not 
result in a Material Adverse Effect. 

  

  (c)   Except as disclosed in the Disclosure Schedules, the EDS Group entities are not in material default under, and no 
condition exists that with notice or lapse of time or both would constitute a default under, any judgment, order, decree, 
Consent or injunction of any Governmental Authority. 



   

help or hinder the Business (or to assist the EDS Group with any actual or proposed transaction), or made an illegal political 
contribution, in each case which might subject the EDS Group to any damage or penalty in any civil, criminal or governmental 
litigation or proceeding.  

3.1.31 Privacy  

     Except as disclosed in the Disclosure Schedules, each EDS Group entity to the extent required by Law, has a written privacy 
policy which governs its collection, use and disclosure of information in the possession or under control of any such EDS Group 
entity and its subsidiaries about an identifiable individual ( “Personal Information” ) and each EDS Group entity is in compliance, 
in all material respects, with such privacy policy. All required material Consents to the collection, use or disclosure of Personal 
Information in connection with the conduct of the Business have been obtained.  

3.1.32 No Material Adverse Effect  

     Except as disclosed in the Securities Reports or the Disclosure Schedules, since the Reference Financial Statements Date, 
there has not been any Material Adverse Effect and there has not been any material damage, destruction or other casualty loss 
with respect to any material asset owned, leased or otherwise used by the EDS Group, whether or not covered by insurance.  

3.1.33 Non-Arm’s Length Transactions  

     Except as disclosed in the Disclosure Schedules or as disclosed in the Securities Reports, no director, officer, employee, 
consultant or affiliate of the Vendors or any of their subsidiaries is party to any Contract or transaction with the Vendors or any of 
its subsidiaries or has any interest in any property, real or personal or mixed, tangible or intangible of the Vendors or any of their 
subsidiaries, in either case that will survive the Closing.  

3.1.34 Brokers  

     No broker, investment banker, financial advisor or other Person is entitled to any broker’s, finder’s, financial advisor’s or other 
similar fee or commission in connection with the Transaction based upon arrangements made by or on behalf of the Fund or any 
of its subsidiaries, other than Genuity, the fees and expenses of which will be paid by the Fund in accordance with the terms of an 
engagement letter, a copy of which has been provided to the Purchaser. The Disclosure Letter sets forth (i) the aggregate amount 
of fees (not including expenses) which the Fund will be required to pay pursuant to such engagement letter (assuming that no 
unsolicited Acquisition Proposal is received after the date hereof) and (ii) the aggregate amount of such fees paid as of the date of 
this Agreement.  

3.2 Representations and Warranties of the Fund  

     The Fund represents and warrants to the Purchaser as follows and acknowledges that the Purchaser is relying upon the 
following representations and warranties in connection with its purchase of the Purchased Securities:  

   



   

3.2.1 Constitution of and Status of the Fund  

     The Fund is an unincorporated, open ended, limited purpose trust duly formed, organized and existing in accordance with the 
laws of Ontario pursuant to the Fund Declaration of Trust.  

3.2.2 Power and Due Authorization  

     The Fund has the power and capacity to enter into, and to perform its obligations under this Agreement and the other 
Transaction Documents to which it is a party. This Agreement, each of the other Transaction Documents and any other 
agreements, contracts and instruments required by this Agreement to be delivered by the Fund at Closing has been duly 
authorized by the Fund. This Agreement and each of the other Transaction Documents to which it is a party have been duly 
executed and delivered by the Fund and are valid and binding obligations of the Fund, enforceable against the Fund in 
accordance with their respective terms, except (a) that such enforcement may be subject to applicable bankruptcy, insolvency or 
other similar Laws, now or hereafter in effect, affecting creditors’ rights generally, (b) that the remedy of specific performance and 
injunctive and other forms of equitable relief may be subject to equitable defences and to the discretion of the court before which 
any proceeding therefor may be brought. At the Time of Closing, any other agreement or instrument to be delivered by the Fund 
pursuant to this Agreement will be duly executed and delivered by the Fund and will be valid and binding obligations of the Fund, 
enforceable against the Fund in accordance with its terms, subject to the said exceptions as to bankruptcy, insolvency and similar 
Laws and the availability of equitable remedies.  

3.2.3 No Contravention  

     Neither the entering into nor the delivery of this Agreement or any other Transaction Document, nor the completion of the 
transactions contemplated hereby by the Fund will result in the violation of: (a) any provisions of the Fund Declaration of Trust or 
any other constating document of the Fund; or (b) any Contract to which the Fund is a party or by which it is bound except where 
such violation would not have a Material Adverse Effect.  

3.2.4 Approvals and Consents  

     No authorization, Consent or approval of, or filing with or notice to, any Governmental Authority or other Person is required in 
connection with the execution, delivery or performance of this Agreement by the Fund.  

3.2.5 Subsidiaries  

     At the Time of Closing and upon completion of the Pre-Closing Transactions, the Fund does not have any subsidiaries other 
than the Trust, the GP, the Partnership and each of the EDS Group entities and does not directly or indirectly own, or has agreed 
to acquire any equity, interests or securities convertible into, or exchangeable or exercisable for, equity interests of any other 
equity, other than as disclosed in the Disclosure Schedules.  

   



   

3.2.6 Disclosure Record  

     The Fund is a reporting issuer (or the equivalent) under applicable Securities Laws and is not in default of any requirements of 
any applicable Securities Laws; no delisting, suspension of trading or cease trade order with respect to Units or other securities of 
the Fund, or to the knowledge of the Fund, is threatened. The Fund has filed with the Securities Regulatory Authorities all 
Securities Reports required to be filed by the Fund under Securities Laws and such Securities Reports comply in all material 
respects with applicable Securities Laws. After giving effect to all subsequent filings in relation to matters covered in earlier filings, 
the Securities Reports do not contain any Misrepresentations. Except as disclosed in the Disclosure Schedules, the Fund has not 
filed any confidential material change report with any Securities Regulatory Authority which as of the date hereof remains 
confidential (except as disclosed in the Disclosure Schedules). The Fund has made available to the Purchaser copies of any 
review or inquiry letters received by the Fund from any Securities Regulatory Authority since March 31, 2007, together with all 
written responses of the Fund thereto. As of the date of this Agreement, there are no outstanding or unresolved comments in such 
review or inquiry letters received by the Fund from any Securities Regulatory Authority. As of the date of this Agreement, to the 
knowledge of the Fund, none of the Securities Reports is the subject of any ongoing review by any Securities Regulatory 
Authority.  

3.2.7 Written Opinion of Genuity  

     The Fund and the Fund Board has received the Fairness Opinion on June 24, 2007 a (true and complete copy of which, when 
given in writing, will be delivered to the Purchaser by the Fund), to the effect that, based upon and subject to the matters set forth 
therein, as of the date thereof, the consideration to be received by the Unitholders pursuant to the Transaction is fair, from a 
financial point of view, to such Unitholders, and such opinion has not been withdrawn or modified.  

3.3 Representations and Warranties of the Purchaser   

     The Purchaser represents and warrants to the Vendors as follows and acknowledges that the Vendors are relying upon the 
following representations and warranties in connection with its sale of the Purchased Securities:  

3.3.1 Incorporation and Status of the Purchaser  

     The Purchaser is a corporation duly incorporated and validly existing under the laws of its jurisdiction of incorporation.  

3.3.2 Corporate Power and Due Authorization  

     The Purchaser has the corporate power and capacity to enter into, and to perform its obligations under this Agreement and the 
other Transaction Documents. Each Transaction Document and any other agreements, contracts and instruments required by this 
Agreement to be delivered by the Purchaser at Closing has been duly authorized by the Purchaser. This Agreement and the other 
Transaction Documents have been duly executed and delivered by the Purchaser and is a valid and binding obligation of the 
Purchaser, enforceable against the Purchaser in accordance with its terms, except (i) that such enforcement may be subject to  

   



   

applicable bankruptcy, insolvency or other similar Laws, now or hereafter in effect, affecting creditors’ rights generally, (ii) that the 
remedy of specific performance and injunctive and other forms of equitable relief may be subject to equitable defences and to the 
discretion of the court before which any proceeding therefor may be brought. At the Time of Closing, any other agreement or 
instrument to be delivered by the Purchaser pursuant to this Agreement will be duly executed and delivered by the Purchaser and 
will be valid and binding obligations of the Purchaser, enforceable against the Purchaser in accordance with their respective 
terms, subject to the usual exceptions as to bankruptcy, insolvency and similar Laws and the availability of equitable remedies.  

3.3.3 No Violation  

     Neither the entering into nor the delivery of this Agreement or any other Transaction Document nor the completion of the 
transactions contemplated hereby by the Purchaser will result in the violation of: (a) any provisions of the constating documents of 
the Purchaser; or (b) any Contract to which the Purchaser is a party or is bound except where such violation would not have a 
material adverse Effect on the ability of the Purchaser to carry out its obligations hereunder.  

3.3.4 Approvals and Consents.  

     No authorization, Consent or approval of, or filing with or notice to, any Governmental Authority or other Person is required in 
connection with the execution, delivery or performance of this Agreement by the Purchaser.  

3.3.5 Financing  

     Prior to the Time of Closing, (a) none of the Financing Commitments, as applicable, has been amended or modified in any 
material respect; and (b) none of the commitments contained in the Financing Commitments, as applicable, has been withdrawn 
or rescinded. Each of the Debt Financing Commitment and the Equity Financing Commitments, as applicable, in the form so 
delivered, is in full force and effect and is a valid and binding obligation of the Purchaser and the other parties thereto. Each 
Financing Commitment, in the form so delivered, as applicable, is in full force and effect as of the date of this Agreement and is a 
valid and binding obligation of the Purchaser and, to the knowledge of the Purchaser, the other parties thereto. As of the date of 
this Agreement, the Purchaser has no reason to believe that it will be unable to satisfy on a timely basis any term or condition of 
Closing to be satisfied by it contained in any of the Financing Commitments, as the case may be. The Purchaser has fully paid 
any and all commitment fees incurred in connection with the Financing Commitments which are due prior to Closing. The 
Financing Commitments, when funded, will provide the Purchaser with financing at the Closing sufficient to consummate the 
Transaction upon the terms contemplated by this Agreement and to pay all Accommodation Expenses and Other Costs 
associated therewith.  

3.4 No Finder ’s Fees  

     Except as disclosed in the Disclosure Schedules, each of the parties to this Agreement represents and warrants to the other 
that such party has not taken, and agrees that it will not take, any action that would cause the other party (including, in the case of 
the Vendors, or either  

   



   

of them, that would cause any EDS Group entity) to become liable to any claim or demand for a brokerage commission, finder’s 
fee or other similar payment.  

ARTICLE 4  
CONDITIONS OF CLOSING  

4.1 Conditions for the Benefit of the Purchaser  

     The obligation of the Purchaser to complete the purchase of the Purchased Securities pursuant to this Agreement is subject to 
the satisfaction of, or compliance with, at or prior to the Time of Closing, each of the following conditions (each of which is 
acknowledged to be for the exclusive benefit of the Purchaser) except where the failure of such condition to be satisfied is 
attributable to a breach by the Purchaser of its material covenants under this Agreement:  

   

  (a)   Accuracy of Representations of Trust and Compliance  with Covenants. The representations and warranties of the 
Vendors and the Fund made in or pursuant to this Agreement that are qualified by reference to a Material Adverse Effect 
shall be true and correct at the Time of Closing and all representations and warranties not qualified by a Material Adverse 
Effect shall be true and correct except where the failure of such representations and warranties in the aggregate to be true 
and correct in all respects would not have a Material Adverse Effect, in either case as if made at and as of the Time of 
Closing (except in each case, (i) for those representations and warranties that are to be true and correct as of a specified 
date, in which case they will be true and correct as of that date only, and (ii) for the representations and warranties 
contained in sections 3.1.3(a) and 3.1.25(r), which shall be true and correct as if made at and as of the Time of Closing); 
the covenants contained in this Agreement to be performed by the Vendors and the Fund or any of their subsidiaries at or 
prior to the Time of Closing shall have been performed in all material respects; and the Purchaser shall have received a 
certificate confirming the foregoing, signed for and on behalf of the Vendors, the Fund or the Vendors’ Counsel (without 
personal liability), in form and substance satisfactory to the Purchaser and the Purchaser Counsel, acting reasonably. 

  

  (b)   Material Adverse Effect. There shall not have occurred any fact, circumstance, change, effect, occurrence or event that 
has a Material Adverse Effect. 

  

  (c)   Transaction Expenses. The Purchaser shall have received a certificate signed for and on behalf of the Vendors by senior 
officers of the Fund and of the Vendors (without personal liability), setting forth a good faith estimate of the 
Accommodation Expenses and the Other Costs do not in the aggregate exceed the Maximum Expense Amount. 

  

  (d)   Closing Documents and Proceedings . All documents relating to the authorization and completion of the Transaction 
and all actions and proceedings taken at or prior to the Time of Closing in connection with the performance by the 
Vendors and the Fund of their respective obligations under this Agreement, including a special resolution of the 
Partnership, and such other agreements, certificates and other documents as are reasonably requested by the Purchaser 
shall be satisfactory to the Purchaser and to the Purchaser Counsel, acting reasonably, and the Purchaser shall have 
received copies of all such agreements, certificates and other documents and evidence that all such actions and 



   

   

      proceedings have been taken as they may reasonably request, in form and substance satisfactory to the Purchaser and 
the Purchaser Counsel, acting reasonably. 

  

  (e)   Regulatory Approvals. All Regulatory Approvals, the absence of which would result in a Material Adverse Effect, shall 
have been obtained, and such Regulatory Approvals shall be in form and substance satisfactory to the Purchaser and 
Purchaser Counsel, acting reasonably. 

  

  (f)   No Adverse Legislation. No Laws shall have been enacted, introduced or tabled which in the reasonable opinion of the 
Purchaser would enjoin, prohibit or impose material adverse limitations or conditions on (i) the purchase by or sale to the 
Purchaser of the Purchased Securities, (ii) the rights of the Purchaser or any of its subsidiaries to acquire or hold, or 
exercise full rights of ownership of the assets of the Business or (iii) which would make the consummation of the 
Transaction (or any part thereof) illegal. 

  

  (g)   No Adverse Litigation. No Litigation shall be pending or threatened by any Person (i) challenging or seeking to restrain 
or prohibit the consummation of the transactions contemplated by this Agreement or seeking to obtain from the Purchaser 
any damages that are material individually or in the aggregate, in relation to the value of the Purchased Securities, 
(ii) seeking to prohibit or limit in any material respect or place any material conditions on the ownership or operation by the 
Purchaser or its subsidiaries of all or any material portion of the Business or to require any such Person to dispose of, 
license or hold separate all or any material portion of the assets of the Business, in each case, as a result of or in 
connection with the transactions contemplated by this Agreement, (iii) seeking to impose material limitations on the ability 
of the Purchaser or any of its subsidiaries to acquire or hold, or exercise full rights of ownership of the assets of the 
Business, or (iv) prevent the Business from being operated in substantially the same manner as operated prior to the date 
of this Agreement. 

  

  (h)   Repayment of EDS Debt. All of the Persons to whom the EDS Debt is owed shall have executed and delivered payout 
statements setting forth the amount required to be paid to each of them on the Closing Date in order to repay in full and 
terminate the Credit Facilities or other loans provided to the Partnership and any other EDS Group entity by such lenders 
and shall have executed and delivered releases and discharges of all Encumbrances granted to them, which releases and 
discharges shall be conditional only upon receipt by them of the payout amounts referred to in such payout statements. 

  

  (i)   Unitholder Approval. The Unitholder Approval shall have been obtained at the Fund Meeting. 
  

  (j)   Pre-Closing Transactions . The Pre-Closing Transactions shall have been completed. 
  

  (k)   Corporate Records . The Purchaser and Purchaser’s Counsel shall have received (i) the corporate minute books of each 
of the EDS Group entities containing minutes of all meetings and resolutions of the directors and security 



   

The Purchaser, in the case of a condition set out in this section 4.1, will have the exclusive right to waive the performance or 
compliance of such condition in whole or in part and on such terms as may be agreed upon by the parties hereto without prejudice 
to any of the Purchaser’ rights in the event of non-performance of or non-compliance with any other condition in whole or in part. 
For greater certainty, any such waiver will not constitute a waiver of any other conditions in favour of the Purchaser. In such a 
case, the Purchaser will retain the right to complete the Transaction herein contemplated but will not have the right to sue the 
Vendors or be indemnified by the Vendors in respect of any breach of their covenants, obligations or any inaccuracy or 
misrepresentation in a representation or warranty which gave rise to the non-performance of or non-compliance with the condition 
so waived.  

4.2 Conditions for the Benefit of the Vendors and t he Fund  

     The obligations of the Vendors and the Fund to complete the sale of the Purchased Securities hereunder is subject to the 
satisfaction of, or compliance with, at or prior to the Time of Closing, each of the following conditions (each of which is 
acknowledged to be for the exclusive benefit of the Fund and the Vendors) except where the failure of such condition to be 
satisfied is attributable to a breach by the Vendors or the Fund of their respective covenants under this Agreement:  

   

      holders and (ii) complete and correct copies of the organizational documents of the Fund and the Vendors. 

  (a)   Accuracy of Representations of Purchaser and Compli ance With Covenants . The representations and warranties of 
the Purchaser made in or pursuant to this Agreement that are qualified by reference to materiality shall be true and correct 
at the Time of Closing and all representations and warranties not qualified by materiality shall be true and correct in all 
material respects, in either case as if made at and as of the Time of Closing (except in each case, for those 
representations and warranties that are to be true and correct as of a specified date, in which case they will be true and 
correct as of that date only); the covenants contained in this Agreement to be performed by the Purchaser at or prior to the 
Time of Closing shall have been performed in all material respects; and the Vendors shall have received a certificate 
confirming the foregoing, signed for and on behalf of the Purchaser by senior officers thereof (without personal liability), in 
form and substance satisfactory to the Vendors and Vendors’ Counsel, acting reasonably. 

  

  (b)   Closing Documents and Proceedings . All documents relating to the authorization and completion of the Transaction 
and all actions and proceedings taken at or prior to the Time of Closing in connection with the performance by the 
Purchaser of its obligations under this Agreement shall be satisfactory to the Vendors and to the Vendors’ Counsel, acting 
reasonably, and the Vendors shall have received copies of all such documents and evidence that all such actions and 
proceedings have been taken as it may reasonably request, in form and substance satisfactory to the Vendors and the 
Vendors’ Counsel, acting reasonably. 

  

  (c)   Regulatory Approvals. All Regulatory Approvals, the absence of which would result in a Material Adverse Effect, shall 
have been obtained, and such Regulatory Approvals shall be in form and substance satisfactory to the Vendors and the 
Vendor’s Counsel, acting reasonably. 



   

     The Vendors and the Fund, in the case of a condition set out in this section 4.2, will have the exclusive right to waive the 
performance or compliance of such condition in whole or in part and on such terms as may be agreed upon by the parties hereto. 
For greater certainty, any such waiver will not constitute a waiver of any other conditions in favour of the Vendors and the Fund. In 
such a case, the Vendors and the Fund will retain the right to complete the Transaction herein contemplated but will not have the 
right to sue the Purchaser or be indemnified by the Purchaser in respect of any breach of its covenants, obligations or any 
inaccuracy or misrepresentation in a representation or warranty which gave rise to the non-performance of or non-compliance with 
the condition so waived.  

ARTICLE 5  
CONDUCT OF BUSINESS  

5.1 Access to Information  

     The Vendors shall give, and shall cause each EDS Group entity to give, until the Time of Closing, to the Purchaser and their 
accountants, legal advisors and representatives during normal business hours reasonable access to their leased properties, 
premises, all their assets, books, accounts, Tax Returns, Contracts, commitments and records and to their personnel and  

   

  (d)   No Adverse Legislation. No Laws shall have been enacted, introduced or tabled which would enjoin, prohibit or impose 
material limitations or conditions on the purchase by or sale to the Purchaser of the Purchased Securities, or which would 
make the consummation of the Transaction (or any part thereof) illegal. 

  

  (e)   No Action to Restrain. No Litigation shall be pending or threatened by any Person to restrain or prohibit the completion 
of the Transaction. 

  

  (f)   Repayment of EDS Debt. All of the Persons to whom the EDS Debt is owed shall have executed and delivered payout 
statements setting forth the amount required to be paid to each of them on the Closing Date in order to repay in full and 
terminate the Credit Facilities or other loans provided to the Partnership and any other EDS Group entity by such lenders 
and shall have executed and delivered releases and discharges of all Encumbrances granted to them, which releases and 
discharges shall be conditional only upon receipt by them of the payout amounts referred to in such payout statements, 
with effect on and from Closing. 

  

  (g)   Payment of EDS Debt. Subject to compliance with section 4.2(f) above, at Closing, the Purchaser shall have funded the 
payment of the EDS Debt as provided in section 6.2(c). 

  

  (h)   Unitholder Approval. The Unitholder Approval shall have been obtained at the Fund Meeting. 
  

  (i)   Pre-Closing Transactions . The Pre-Closing Transactions shall have been completed. 
  

  (j)   Payment of the Purchase Price and AE Estimate. The Purchaser shall have paid the Purchase Price to the Vendors 
under section 2.2(b) and shall have paid the AE Estimate to the AE Trustees under section 2.2(b). 



   

to furnish them with all such information relating to the Business and their affairs and assets as the Purchaser may reasonably 
request. The Purchaser shall have the right to have such leased properties and premises inspected and tested by their 
representatives. The Vendors shall, and shall cause each EDS Group entity to cooperate and assist, to the extent reasonably 
requested by the Purchaser in respect of such reviews, inspections or tests.  

5.2 Conduct of Business Until Time of Closing  

   

  (a)   Except as expressly provided in this Agreement or except with the prior written Consent of the Purchaser (not to be 
unreasonably withheld or delayed), during the period from the date of this Agreement until the earlier of the Time of 
Closing and the date on which this Agreement is terminated in accordance with its terms, the Fund and the Vendors shall: 

  (i)   cause each EDS Group entity to operate the Business only in the Ordinary Course and, to the extent consistent with 
such operation, use reasonable efforts to preserve its business organization, including the services of its officers 
and employees, goodwill, and business relationships with customers, suppliers and others having business 
dealings with it; 

  

  (ii)   cause each EDS Group entity to maintain all its assets, whether owned or leased, in good condition and repair and 
maintain insurance upon all its assets comparable in amount, scope and coverage to that in effect on the date of 
this Agreement; and 

  

  (iii)   cause each EDS Group entity to maintain their books, records and accounts in the Ordinary Course. 

  (b)   Without limiting the generality of any of the foregoing, except (i) with the prior written Consent of the Purchaser (not to be 
unreasonably withheld or delayed) and (ii) as set out in the Disclosure Schedules, during the period from the date of this 
Agreement until the earlier of the Time of Closing and the date on which this Agreement is terminated in accordance with 
its terms, or except as specifically provided for in the Disclosure Schedules or in connection with the Pre-Closing 
Transactions, the Fund shall not, and shall cause each of the Vendors and each EDS Group entity to not, directly or 
indirectly, do any of the following: 

  (i)   issue, sell, grant, pledge, lease, dispose of, encumber or agree to issue, sell, grant, pledge, lease, dispose of or 
encumber any Purchased Securities or other securities of, or any options, warrants, calls, conversion privileges or 
rights of any kind (including for greater certainty, under any shareholder rights plan or similar “poison pill” 
arrangement) to acquire any Purchased Securities or other securities of, the Fund, the Vendors or any EDS Group 
entity other than pursuant to existing contractual obligations disclosed in the Disclosure Schedules; 

  

  (ii)   amend or propose to amend the Fund Declaration of Trust or any constating documents of the subsidiaries of the 
Fund, as applicable; 

  

  (iii)   split, combine or reclassify any outstanding Units, Purchased Securities or other securities of the Fund, the Vendors 
or any EDS Group entity, or 



   

   

      declare, set aside or pay any dividend or other distribution payable in cash, stock, property or otherwise with 
respect to the Units or other securities of the Fund, the Vendors or any EDS Group entity, except for Permitted 
Distributions; 

  

  (iv)   redeem, purchase or offer to purchase any Units, shares or other securities of the Fund or any of the subsidiaries of 
the Fund; 

  

  (v)   reduce the capital or stated capital of the Fund or any of the subsidiaries of the Fund other than for purposes of 
making Permitted Distributions; 

  

  (vi)   acquire or agree to acquire (by merger, amalgamation, acquisition of stock or assets or otherwise) any Person or 
division or make any investment either by purchase of shares, securities, contributions of capital or otherwise in any 
other Person, or by purchase of any property or assets of any other Person; 

  

  (vii)   enter into any joint venture or similar agreement, arrangement or relationship in respect of any of its material assets; 
  

  (viii)   except in the Ordinary Course pursuant and in accordance with the Credit Facilities, incur or commit to incur any 
Liabilities or commit to provide guarantees, endorsements or otherwise become responsible for any Liabilities of 
any other Person; 

  

  (ix)   other than in the Ordinary Course, pay, settle, discharge or satisfy any material Liabilities; 
  

  (x)   incur or commit to incur any capital expenditure of more than $500,000 or more than $2,000,000 in the aggregate; 
  

  (xi)   enter into, terminate, modify, amend, waive any rights under, or release any Person from any obligation under, any 
Material Agreement; 

  

  (xii)   enter into, terminate or modify in any material respect any interest rate, forward, swap, hedge or other similar 
financial obligations, other than in the Ordinary Course in accordance with past practice; 

  

  (xiii)   enter into any Contract or other transaction between the Fund or any of the EDS Group entities, on the one hand 
and (i) any trustee, director or officer of the Fund or any of the EDS Group entities, (ii) any holder of record or, to the 
knowledge of the Fund, beneficial owner of 10% or more of the Units or (iii) any affiliate, associate or other Person 
not dealing at arm’s length with any such trustee, director, officer, holder of record, or beneficial owner, on the other 
hand, or make any payment to any of the Persons described in paragraphs (i) to (iii) above under any contractual 
arrangement; 

  

  (xiv)   sell, transfer, lease, license, mortgage, encumber (including granting any rights of first refusal, options to purchase, 
or any other right of participation) or otherwise dispose of any of its properties or assets 



   

   

      (including the securities of the Fund or any the subsidiaries of the Fund) other than in the Ordinary Course; 
  

  (xv)   make any investment (by contribution to capital, property transfers, purchase of securities or otherwise) in, or loan 
or advance (other than for travel expenses and similar advances to its employees in the Ordinary Course) to, any 
Person; 

  

  (xvi)   make any changes in financial or tax accounting methods, principles, policies or practices (or change an annual 
accounting period), except insofar as may be required by a change in GAAP or applicable Laws; 

  

  (xvii)   except as permitted in this Agreement, issue any broadly distributed communication targeted to employees 
(including general communications relating to benefits or compensation), customers, or suppliers concerning the 
Transaction, without consulting the Purchaser; 

  

  (xviii)   waive, release, grant, or transfer any rights of material value or modify or change in any material respect any 
existing Material Agreement; 

  

  (xix)   take active steps to rescind (or allow to lapse or be subject to any suspension) any material license, permit, 
certificate, Consent, order, waiver, authorization, approval or registration to which any EDS Group entity is a party 
or by which any of them are bound or that is required in connection with the conduct of the Business; 

  

  (xx)   other than as provided in this Agreement and the Pre-Closing Transactions, (i) reorganize, amalgamate or merge 
any of the Fund or any of the subsidiaries of the Fund with any other Person whatsoever, (ii) liquidate, dissolve or 
wind-up the Fund or any of the subsidiaries of the Fund, or (iii) except in respect of the wind-up of the Partnership, 
the Trust and the Fund following the Closing, adopt a plan or resolutions providing for any of the foregoing; 

  

  (xxi)   enter into or modify any collective agreement, employment, consulting, severance, retention, change of control or 
similar agreements or arrangements with, or grant any bonuses, incentive awards, salary or fee increases to 
employees other than executives in the Ordinary Course, severance or termination pay to, any trustees, directors, 
officers, employees or consultants, or take any action with respect to the grant of any such bonuses, salary or fee 
increases, severance or termination pay or with respect to any increase of benefits payable, directly or indirectly, to 
such trustees, directors, officers, employees and consultants in effect on the date hereof or increase the benefits 
under, adopt, terminate, amend or otherwise modify in any material respect any EDS Plan; 

  

  (xxii)   increase the amount set forth in the Disclosure Letter in respect of the aggregate amount required to be disclosed 
pursuant to Section 3.1.34 (Brokers) of this Agreement; 



   

   

  (xxiii)   take any action which would render, or which would reasonably be expected to render, prior to Closing, (i) any 
representation or warranty made by the Vendors in this Agreement which is qualified by reference to a Material 
Adverse Effect untrue, or (ii) any representation or warranty made by the Vendors in this Agreement which is not 
qualified by reference to a Material Adverse Effect untrue except where the failure of such representations and 
warranties in the aggregate to be untrue in all respects would not have, or would not reasonably be expected to 
have, a Material Adverse Effect; 

  

  (xxiv)   do anything or omit to do anything that would affect the Fund’s status as a “mutual fund trust” for purposes of the 
Tax Act; 

  

  (xxv)   other than with respect to the previously announced closure of the facility located in Abbotsford, British Columbia 
described in the Disclosure Letter, adopt, implement, announce, take any action or step, incur any expense, make 
any filing, enter into any discussion with any Person with respect to, or agree to a plan or agreement relating to the 
complete or partial closure of a facility, consolidation, restructuring or other reorganization of the Business or 
otherwise materially reduce the operations of the Business at any facility; provided , that not withstanding anything 
to the contrary in this Agreement, Purchaser may withhold its consent with respect to any matter contemplated by 
this section 5.2(b)(xxv) in its sole discretion; or 

  

  (xxvi)   agree or commit, in writing or otherwise, to take any of the actions referred to in this section 5.2(b), or take any 
action or agree or commit in writing or otherwise, to take any action that would in any material respect impede or 
delay the ability of the parties to consummate the transactions contemplated by this Agreement by the Outside 
Date. 

  (c)   The Fund shall promptly notify the Purchaser of any resignation or termination of, or leave of absence taken by, any 
trustee, director or officer of the Fund, the Vendors or any EDS Group entity. 

  

  (d)   The Fund shall promptly notify the Purchaser, initially orally and promptly thereafter in writing, of: (i) any Material Adverse 
Effect, or any change which would reasonably be expected to have a Material Adverse Effect; (ii) any Governmental 
Authority or third party litigation, investigations or hearings, or material complaints; (iii) any change (actual, anticipated, 
contemplated or, to the knowledge of the Fund or the Vendors, threatened, financial or otherwise) that would render, or 
reasonably be expected to render, any representation or warranty misleading or untrue in any material respect or result in 
the failure to comply or satisfy any covenant, condition or agreement to be complied with or satisfied by the Vendors 
hereunder prior to the Closing; (iv) any notice or other communication from any Person alleging that the Consent of such 
Person is required in connection with the transactions contemplated by this Agreement; and (v) any filing made by the 
Fund or any of the subsidiaries of the Fund with any Governmental Authority in connection with the transactions 
contemplated by this Agreement, and a copy of any such filing shall be furnished to the Purchaser; and the Fund and the 
Vendors shall in good faith discuss with the Purchaser any change in circumstances (actual, anticipated, contemplated, or 
to the knowledge 



   

of the Fund or the Vendors, threatened) which is of such a nature that there may be a reasonable question as to whether 
notice need to be given to the Purchaser pursuant to this section 5.2(d).  

ARTICLE 6  
COVENANTS OF THE PARTIES  

   

  (e)   Except as set out in the Disclosure Schedules, the Fund shall and shall cause each EDS Group entity to: 

  (i)   duly and timely file all Tax Returns required to be filed by it on or after the date hereof and all such Tax Returns will 
be true, complete and correct in all material respects; 

  

  (ii)   timely pay all Taxes which are due and payable unless validly contested; 
  

  (iii)   not make or rescind any material express or deemed election relating to Taxes, or file any amended Tax Returns; 
  

  (iv)   not make a request for a Tax ruling or enter into a closing agreement with any Taxing Authorities; 
  

  (v)   not settle or compromise any claim, action, suit, litigation, proceeding, arbitration, investigation, audit or controversy 
relating to Taxes; 

  

  (vi)   not change in any material respect any of its methods of reporting income, deductions or accounting for income Tax 
purposes from those employed in the preparation of its income Tax Return for the Taxation year ending 
December 31, 2006, except as may be required by applicable Laws; and 

  

  (vii)   properly reserve (and reflect such reserves in its books and records and financial statements) in accordance with 
past practice and in the ordinary course of business, for all Taxes accruing in respect of the Vendors or each EDS 
Group entity which are not due or payable prior to the Closing Date. 

6.1   Covenants of the Fund 

  (a)   The Fund shall, and shall cause the Vendors and each EDS Group entity to, perform all obligations required to be 
performed by the Fund, the Vendors or the EDS Group entity under this Agreement, cooperate with the Purchaser in 
connection therewith, and do all such other commercially reasonable acts and things within its power which may be 
reasonably necessary in order to consummate and make effective, as soon as reasonably practicable, the Transaction 
and, without limiting the generality of the foregoing, the Fund shall and where appropriate shall cause the Vendors and 
each EDS Group entity to: 

  (i)   if requested by the Purchaser, participate in joint presentations to Unitholders at times to be mutually agreed acting 
reasonably, except to the extent that the Fund Board has withdrawn, modified or qualified its 



   

   

      recommendation to Unitholders in accordance with the terms of this Agreement; 
  

  (ii)   advise the Purchaser as requested which may include on a daily basis on each of the last seven Business Days prior 
to the Fund Meeting as to the aggregate tally of the proxies and votes received in respect of the Fund Meeting and 
all matters to be considered at such meeting; 

  

  (iii)   use commercially reasonably efforts to obtain all necessary Consents, approvals and authorizations, and make all 
necessary registrations and information submissions, that are required to be obtained under applicable Law for the 
Vendors to consummate the Transaction, and cooperate with the Purchaser, including through the submission of 
required information, in respect of all Consents, approvals or authorizations that are required to be obtained under 
applicable Law by the either the Vendors or the Purchaser; 

  

  (iv)   use commercially reasonable efforts to obtain Unitholder Approval, except to the extent that the Fund Board has 
withdrawn, modified or qualified its recommendation to Unitholders in accordance with the terms of this Agreement 
(for the avoidance of doubt and without limitation, it is agreed and understood that such commercially reasonable 
efforts shall include adjourning or postponing the Unitholder Meeting from time to time at the Purchaser request); 

  

  (v)   cooperate with the Purchaser in seeking any third party Consents under leases, licenses, mortgages or other 
agreements, including in respect to all Material Agreements; 

  

  (vi)   use commercially reasonable efforts to defend, have lifted or rescind, in consultation with the Purchaser, all lawsuits, 
injunctions or restraining orders, or other legal, regulatory or other proceedings to which it is a party, or to which it is 
subject, challenging or affecting this Agreement or the consummation of the Transaction; 

  

  (vii)   reasonably cooperate with the Purchaser in connection with the arrangement of the financing for the Transaction, 
and in connection with the repayment, conversion, discharge or refinancing of any indebtedness of any EDS Group 
entity (including the EDS Debt), provided that the Vendors will not be obligated to assume any obligations or 
liabilities or do anything that would be prejudicial to any EDS Group entity and including to deliver any notice of pre-
payment under its existing Credit Facilities unless the Purchaser agrees to, indemnify of the Fund, the Vendors or 
the relevant EDS Group entity in respect of any liability for prepayment, break or other fees and costs arising out of 
such notice of prepayment in the event the Transaction is not completed; and 

  

  (viii)   reasonably cooperate with the Purchaser with respect to any Tax planning or Tax structuring proposed by the 
Purchaser in connection with the Transaction, to the extent such Tax planning or Tax structuring does not cause 
prejudice or result in any additional costs (unless such costs 



   

6.2 Purchaser ’s Covenants  

   

      are paid or otherwise indemnified by the Purchaser) to the Vendors, the Fund, the EDS Group or the Unitholders. 

  (b)   The Purchaser hereby acknowledges and agrees that in the Ordinary Course the Fund and its subsidiaries provide to 
each other certain services and support that is the base of the Current Intercompany Debt. Any services and support 
(financial or otherwise) that are currently provided or arranged to be provided by the Fund and/or its subsidiaries to/from 
the EDS Group entities will cease to be provided on Closing. As a result, prior to Closing, the Fund and its subsidiaries 
shall be permitted to, and shall be permitted to cause the EDS Group entities to, take all necessary actions to effect the 
payments and transactions set forth on Schedule 6.16.2(b) of the Disclosure Schedules. Notwithstanding any other 
provision of this Agreement, the Purchaser acknowledges that no representation, warranty or covenant of the Vendors 
contained herein shall be breached or deemed breached, and no condition shall be deemed not satisfied, as a result of 
the actions contemplated by this section 6.1(b) as long as any such actions do not have any financial or economic impact 
in the value of the Transaction and on the affairs of the Purchaser. The Vendors shall provide copies of the documents 
relating to the transactions mentioned above promptly upon the request of the Purchaser. For greater certainty, on the 
Closing Date all of the Current Interncompany Debt will be paid off and the only intercompany debt outstanding will be the 
Intercompany Debt. 

  (a)   Except as expressly provided in this Agreement or except with the prior written Consent of the Vendors, prior to the Time 
of Closing the Purchaser shall make commercially reasonable efforts to: 

  (i)   do or refrain from doing any act or thing in order to ensure that the representations and warranties in section 3.2 
remain true and correct at the Time of Closing to the extent contemplated by section 4.2; 

  

  (ii)   satisfy or cause to be satisfied the conditions in section 4.2 which are under its control; and 
  

  (iii)   obtain all necessary Consents, approvals and authorizations, and make all necessary registrations and information 
submissions, that are required to be obtained under applicable Law for the Vendors to consummate the Transaction, 
and cooperate with the Fund, including through the submission of required information, in respect of all Consents, 
approvals or authorizations that are required to be obtained under applicable Law by the Vendors. 

  (b)   As of the date hereof, the Purchaser has delivered to the Vendors true and complete copies of (a) a commitment letter 
among the Purchaser and the lender parties thereto, pursuant to which the lender parties thereto have committed, subject 
to the terms thereof, to lend the amounts set forth therein (the “Debt Financing Commitment” ); and/or (b) equity 
commitment letters among the Purchaser and the equity financing parties thereto (the “Equity Financing 
Commitments” ) pursuant to which the parties thereto have committed, subject to the terms thereof, to invest the cash 
amounts set forth therein (the financing 



   

6.3 D&O Insurance; Indemnification; Resignations  

   

      provided for in the Equity Financing Commitments and the Debt Financing Commitment, is collectively referred to as the 
“Financing” ), in form and substance satisfactory to the Vendors and the Vendors’ Counsel. The Purchaser agrees to do 
all acts and things that are or may be necessary in order to ensure that (i) the Financing is completed and in place at the 
Time of Closing, (ii) the funds provided to the Purchaser thereunder are freely available for use by the Purchaser at the 
Time of Closing, and (iii) the Aggregate Redemption Amount and the AE Estimate are duly paid to the Vendors on Closing 
in accordance with the terms of this Agreement. 

  (c)   At the Time of Closing, subject to section 4.2(f), the Purchaser shall pay or cause to be paid to each of the Persons to 
whom the EDS Debt is owed such amounts as required to be paid to each of them on the Closing Date pursuant to the 
payout statements delivered on Closing in order to repay in full and terminate the Credit Facilities or any other EDS Debt 
provided to the Partnership and any other EDS Group entity by such lender. 

  

  (d)   Following the Closing Date, the Purchaser covenants and agrees to take, or cause to be taken by each EDS Group entity 
on the date hereof, at no charge or consideration for overhead or otherwise, all reasonable actions and to do, or cause to 
be done, all things reasonably necessary, proper or advisable, in each case as reasonably requested by the Fund, in 
order to: (i) provide the Fund with any information, documentation and administrative assistance it requires in order to 
prepare and file all Tax Returns; (ii) assist the Fund and any subsidiaries of the Fund in connection with (A) providing 
notices and information (in respect of Tax matters) to its Unitholders, (B) ceasing to have its Units listed on the TSX and 
(C) ceasing to be a reporting issuer of each of the applicable provinces and territories of Canada; and (iii) assist the Fund 
in connection with completing all administrative matters necessary or advisable to properly effect the redemption of the 
Units in accordance with the terms of the Fund Declaration of Trust, as the case may be (each as may be amended in 
accordance with this Agreement) and the winding up of the Fund, the Trust and the Partnership and any subsidiaries of 
the Fund other than the EDS Group entities following the end of its taxation year in which such redemption occurs or such 
other time as the Purchaser determines is appropriate. For greater clarity, nothing in this section 6.1(b) shall require the 
Purchaser or the subsidiaries of the Fund to assist or otherwise take any actions in connection with the payment of any 
redemption proceeds or distribution to the Unitholders or make any of them or any of their respective directors, officers, 
employees, affiliates, agents or assigns liable or responsible therefor. 

  (a)   From and after the Time of Closing, the Purchaser shall indemnify the individuals who at or prior to the Time of Closing 
were trustees, directors or officers (or equivalent) of the Fund, the Vendors or the EDS Group, as applicable, with respect 
to all acts or omissions to act by them in their capacities as such at any time prior to the Time of Closing (and in the case 
of the Trustees, at any time prior to and including the completion of the winding-up of the Partnership, the Trust and the 
Fund) to the fullest extent permitted by their respective certificates of incorporation, by-laws or other constating 
documents. 



   

6.4 Assistance with the Wind -Up of the Partnership, the Trust and the Fund  

     Following the Closing, the Purchaser covenants and agrees to take all reasonable actions and to do, or cause to be done, all 
things reasonably necessary, proper or advisable, in each case as reasonably requested by the Partnership, the Trust and the 
Fund to properly wind-up the Partnership, the Trust and the Fund in accordance with the terms of their respective constating 
documents, including, providing the Fund and the Vendors with any information, documentation and administrative assistance it 
requires in order to give effect to the provisions of this section 6.4.  

6.5 No Solicitation  

     Subject to section 6.6, the Fund agrees, until the Time of Closing:  

   

  (b)   At the option of the Vendors and expense of the Purchaser, at or prior to Closing, the Purchaser will provide, or cause to 
be provided, for a period of six years following the Time of Closing, the trustees, directors and officers (or equivalent) of 
the Fund, the Vendors or the EDS Group entities, as applicable, with an insurance and indemnification policy (the “ D&O 
Insurance ”) that provides coverage for events occurring at or prior to the Time of Closing (and in the case of the 
Trustees, at any time prior to and including the completion of the winding-up of the Partnership, the Trust and the Fund) 
that is comparable in all material respects and no more favourable than their existing policy. 

  

  (c)   The individuals who at or prior to the Time of Closing were trustees, directors or officers (or equivalent) of the Vendors and 
the Fund, or the EDS Group entities and its subsidiaries, as applicable, to whom this section 6.3 applies shall be third 
party beneficiaries of this section 6.3. The provisions of this section 6.3 are intended to be for the benefit of each such 
individual, his or her heirs and assigns and his or her representatives. 

  

  (d)   In the event that the Purchaser, any EDS Group entity or any of their respective successors or assigns (i) consolidates 
with or mergers into any other Person and shall not be the continuing or surviving corporation or entity of such 
consolidation or merger or (ii) transfers or conveys all or a majority of its properties and assets to any Person, then, and in 
each such case, proper provision shall be made so that the successors and assigns of such corporation or entity shall 
succeed to the obligations of this section 6.3. 

  

  (e)   The Vendors shall assist the Purchaser in obtaining and delivering to the Purchaser at the Closing evidence reasonably 
satisfactory to the Purchaser of the resignation effective as of Closing, of the directors and officers of each EDS Group 
entity. 

  (a)   not to, directly or indirectly, through any officer, trustee, director, employee, representative (including any financial, legal or 
other advisor) or agent of the Fund or any of its subsidiaries, (i) make, solicit, assist, initiate, encourage or otherwise 
facilitate (including by way of furnishing information regarding the Fund or any of its subsidiaries, permitting any visit to 
any facilities or properties of the Fund or any of its subsidiaries, or entering into any form of written or oral agreement, 
arrangement or understanding) the initiation of any inquiries, proposals or offers regarding, or that may reasonably be 
expected to lead to, an actual or potential 



   

   

      Acquisition Proposal, (ii) enter into, engage, continue or otherwise participate in any discussions or negotiations in 
furtherance of or regarding any inquiries or proposals or that would reasonably be expected to lead to an Acquisition 
Proposal or provide any information with respect to any actual or potential Acquisition Proposal provided that, for greater 
certainty, the Fund may advise any Person making an unsolicited Acquisition Proposal that such Acquisition Proposal 
does not constitute a Superior Proposal when the Board has so determined, provided, that in doing so, no other 
information is communicated to such Person, (iii) withdraw, modify or qualify, or propose publicly to withdraw, modify or 
qualify, in a manner adverse to the Purchaser, the approval or recommendation of the Fund Board or any committee 
thereof of the Transaction (including the recommendation of the Fund Board to the Unitholders to vote for the Unitholder 
Resolution), (iv) accept, approve or recommend or remain neutral with respect to, or propose publicly to approve or 
recommend or remain neutral for a period exceeding five (5) Business Days with respect to, any Acquisition Proposal or 
(v) accept or enter into, or publicly propose to accept or enter into, any letter of intent, agreement in principle, agreement, 
arrangement, understanding or undertaking related to any Acquisition Proposal or that would require the Fund to abandon, 
terminate or fail to consummate the Transaction or any other transaction contemplated by this Agreement; 

  
  (b)   to, and shall cause its subsidiaries and the trustees, officers, directors, employees, representatives, advisors and agents 

of the Fund and its subsidiaries to, immediately cease and terminate any existing solicitations, facilitations, 
encouragements, activities, discussions or negotiations with any Persons (other than the Purchaser and its affiliates) with 
respect to any potential Acquisition Proposal whether or not initiated by the Fund or any of its subsidiaries; 

  

  (c)   to enforce, or shall cause to be enforced, all confidentiality and standstill agreements entered into by the Fund or any of its 
subsidiaries, agents or trustees with other parties relating to a potential Acquisition Proposal unless such actions would 
otherwise be permitted by section 6.6; 

  

  (d)   to immediately cease to provide any other Person with access to any information concerning the Fund and its subsidiaries 
in connection with an Acquisition Proposal and, to the extent it is permitted to do so, promptly request the return or 
destruction of all information provided to any Person that has entered into a confidentiality agreement relating to a 
potential Acquisition Proposal to the extent that such information has not been returned or destroyed, and shall use all 
commercially reasonable efforts to ensure that such requests are honoured in accordance with the terms of such 
agreements; 

  

  (e)   to cause the Data Room or any other electronic or physical data room to no longer be accessible to or by any Person 
other than the Purchaser and its affiliates; and 

  

  (f)   to ensure that its officers, trustees, directors, representatives (including for greater certainty any financial, legal or other 
advisors) and agents, and each of its subsidiaries and their respective officers, trustees, directors, representatives 
(including for greater certainty any financial, legal or other advisors) and agents, 



   

     For greater certainty, nothing in this Agreement shall preclude (i) an unsolicited written Acquisition Proposal from a Person, or 
the affiliates of a Person, party to a standstill agreement with the Fund to be considered a bona fide Acquisition Proposal for the 
purposes hereof (whether or not such standstill agreement operates to permit such proposal with or without the approval or 
authorization of the Fund or of the Fund Board (or a committee thereof)) or (ii) the Fund or the Fund Board from approving or 
authorizing a Person, or the affiliates of a Person, party to a standstill agreement with the Fund to make an unsolicited written 
Acquisition Proposal (in circumstances not involving any breach of Section 6.6); provided, that any such Person shall keep such 
Acquisition Proposal confidential and shall not make, require, permit or otherwise cause any announcement or other disclosure of 
such Acquisition Proposal until a Proposed Agreement is entered into, other than in respect of any public announcement or 
disclosure required by applicable Laws prior to that time and then only to the extent so required. The Fund shall notify the 
Purchaser in writing of any waiver or termination of a standstill agreement with the Fund following June 14, 2007.  

6.6 Acquisition Proposals, Changes in Recommendatio n, Etc.  

   

      are aware of the provisions of this section 6.5 and the Fund shall be responsible for any breach of this section 6.5 by any 
such Person. 

  (a)   The Fund will immediately notify the Purchaser orally (and then in writing within 24 hours) after it (or any of its 
subsidiaries) has received any proposal, inquiry, offer or request (or any amendment thereto) relating to or constituting an 
Acquisition Proposal, any request for discussions or negotiations, or any request for information relating to the Fund or 
any of its subsidiaries in connection with an Acquisition Proposal or a potential Acquisition Proposal or for access to the 
properties or books and records thereof of which the Fund or any of its subsidiaries or any of their respective trustees, 
directors, officers, employees, representatives (including for greater certainty any financial, legal or other advisors) or 
agents is or became aware, or any amendments to the foregoing. Such notice shall include description of the terms and 
conditions of, and the identity of the Person making, any Acquisition Proposal, inquiry, offer or request (including any 
amendment thereto). The Fund shall also immediately provide the Purchaser with (i) a copy of any written notice or other 
written communication from any Person informing the Fund or any of its subsidiaries that it is considering making, or has 
made, an Acquisition Proposal, (ii) a copy of any Acquisition Proposal (or any amendment thereof) received by the Fund 
or any of its subsidiaries, and (iii) such other details of any such Acquisition Proposal that the Purchaser may reasonably 
request. The Vendors shall keep the Purchaser fully informed of the status and general progress (including amendments 
or proposed amendments) of any such request or Acquisition Proposal and keep the Purchaser fully informed as to the 
details of any information requested of or provided by the Vendors and as to the details of all discussions or negotiations. 

  

  (b)   Nothing contained in this Agreement shall prevent the Fund Board from engaging in any discussions or negotiations with, 
or furnishing or providing access to information to, any Person in response to an unsolicited written bona fide Acquisition 
Proposal, if and only to the extent that: 



   

   

  (i)   the Fund has received an unsolicited bona fide written Acquisition Proposal from such Person prior to the Fund 
Meeting (in circumstances not involving any breach of section 6.5); 

  

  (ii)   the Fund Board, after consultation with and after receiving the advice of its financial advisors and outside legal 
counsel, has determined in good faith that such Acquisition Proposal: (i) is reasonably likely to satisfy, when required 
to do so, the condition with respect to the required financing set out in paragraph (e) of the definition of Superior 
Proposal; and (ii) if agreed to in accordance with its terms, would be a Superior Proposal; 

  

  (iii)   the Fund Board, after consultation with and after receiving the advice of outside legal counsel, has determined in 
good faith that taking such action is necessary for the Fund Board not to breach its fiduciary duties under applicable 
Laws; 

  

  (iv)   the Fund has provided to the Purchaser the information required to be provided under section 6.6(a) in respect of 
such Acquisition Proposal and has promptly notified the Purchaser in writing of the determinations in section 6.6(b)(ii) 
and section 6.6(b)(iii); and 

  

  (v)   such Person executes and delivers to the Fund of a confidentiality and standstill agreement containing confidentiality 
and standstill provisions that are no less restrictive than the confidentiality provisions and standstill provisions set 
forth in the Confidentiality Agreement; provided that (a) the Fund sends a copy of any such confidentiality and 
standstill agreement to the Purchaser promptly upon its execution, (b) the Purchaser is provided with a complete list 
or copies of any and all information provided to such Person on a timely basis (unless previously provided to the 
Purchaser), and (c) the Purchaser is provided on a timely basis with similar access to information and personnel to 
that which such Person was provided. 

  (c)   Nothing contained in this Agreement shall prevent the Fund Board from (i) withdrawing, amending, modifying or qualifying 
(or proposing publicly to withdraw, amend, modify or qualify), in any manner adverse to the Purchaser, the approval or the 
recommendation of the Fund Board (including any committee thereof) of this Agreement or the Transaction in favour of a 
Superior Proposal; or (ii) accepting, approving, endorsing or recommending or proposing publicly to approve, accept, 
endorse or recommend a Superior Proposal, in each case, if and only to the extent that: 

  (i)   the Fund has received an unsolicited bona fide written Acquisition Proposal from such Person (in circumstances not 
involving any breach of section 6.5); 

  

  (ii)   the Fund Meeting shall not have occurred; 
  

  (iii)   the Fund Board, after consultation with and after receiving the advice of its financial advisors and outside legal 
counsel, has determined in good faith that such Acquisition Proposal constitutes a Superior Proposal; 



   

   

  (iv)   the Fund Board, after consultation with and after receiving the advice of outside legal counsel, has determined in 
good faith that taking such action is necessary for the Fund Board not to breach its fiduciary duties under applicable 
Laws; 

  

  (v)   the Fund has provided to the Purchaser the information required to be provided under section 6.6(a) in respect of 
such Acquisition Proposal and has promptly notified the Purchaser in writing of the determinations in section 6.6(c)
(iii) and section 6.6(c)(iv); 

  

  (vi)   the Fund and the Vendors have provided notice to the Purchaser under section 6.6(d), the Response Period has 
elapsed and, if the Purchaser has proposed to revise the terms and conditions of this Agreement and the Transaction 
in accordance with section 6.6(d) within such Response Period, the Fund Board has again made the determinations 
in section 6.6(c)(iii) and section 6.6(c)(iv) taking into account such proposed revisions to the terms and conditions of 
this Agreement and the Transaction; and 

  

  (vii)   the Termination Fee shall have been paid. 

  (d)   The Fund covenants that it will not enter, and will cause the Vendors not to enter, into any agreement, understanding or 
arrangement providing for a Superior Proposal (a “ Proposed Agreement” ) and the Fund Board will not withdraw, 
amend, modify or qualify its recommendations of the Transaction in a manner adverse to the Purchaser unless (i) it has 
provided the Purchaser with a copy of the Superior Proposal document and written evidence of the determination of the 
Fund Board that the proposal constitutes a Superior Proposal promptly upon the Fund Board making such determination, 
and (ii) providing the Purchaser with an opportunity, for a period of five Business Days from the date of delivery to the 
Purchaser the notice of its intention to enter into the Proposed Agreement (the “Response Period” ), to amend the terms 
and conditions of this Agreement and the Transaction, including by varying the structure of the Transaction to contemplate 
an offer to acquire the Units, such that the Superior Proposal no longer constitutes a Superior Proposal as determined by 
the Fund Board, acting in good faith and in accordance with its fiduciary duties (the “ Right to Match” ). If the Purchaser 
exercises its Right to Match, then the Fund Board shall review in good faith, in consultation with its financial and outside 
legal advisors, any such proposal by the Purchaser to amend the terms and conditions of this Agreement and the 
Transaction, including an increase in, or modification of, the consideration to be received by the Unitholders, to determine 
whether the Superior Proposal to which the Purchaser is responding would be a Superior Proposal when assessed 
against the Transaction as it is proposed by the Purchaser to be amended. If the Fund Board determines that the 
amended terms and conditions of the Transaction proposed by the Purchaser would result in the Superior Proposal no 
longer constituting a Superior Proposal, the Fund, the Vendors and the Purchaser shall enter into an amended agreement 
reflecting the Purchaser’s proposed amendments to the terms and conditions of the Transaction and the Fund Board will 
promptly reaffirm its recommendation of the Transaction, as so amended. In the event the Purchaser does not exercise 
the Right to Match or the Fund Board acting in good faith and in accordance with its fiduciary duties determines that the 



   

6.7 Fund Meeting  

   

      amendments to the terms and conditions of the Transaction proposed by the Purchaser under the Right to Match do not 
result in the Superior Proposal no longer constituting a Superior Proposal, the Fund and the Vendors may (i) enter into the 
Proposed Agreement, (ii) withdraw, amend, modify, or qualify its recommendation and (iii) terminate this Agreement 
pursuant to section 8.2(e)(iii). 

  
      The Fund covenants to provide the Purchaser with a copy of any Proposed Agreement not less than five (5) Business 

Days prior to its proposed execution by the Fund or any of its subsidiaries. 
  

      Each successive amendment to any Superior Proposal that results in an increase in, or modification of, the consideration 
(or value of such consideration) to be received by the Unitholders shall constitute a new Superior Proposal for the 
purposes of this section 6.6 and the Purchaser shall be afforded a new Response Period in respect of each such Superior 
Proposal which shall, however, be three calendar days. 

  (e)   Nothing contained in this Agreement shall prevent the Fund Board from complying with Section 99 of the Securities Act 
with regard to an Acquisition Proposal; provided that the Fund and the Vendors have complied with the remaining 
provisions of this section 6.6. 

  (a)   The Fund hereby represents that (i) it has obtained the Fairness Opinion, and (ii) the Fund Board (A) has approved this 
Agreement and the transactions contemplated hereby; (B) has, following consultation with its financial and outside 
advisors, determined that the consideration per Unit to be received by the Unitholders upon redemption of their Units is 
fair to the Unitholders; (C) has, following consultation with its financial and outside advisors, determined that the 
Transaction is in the best interest of Unitholders; and (D) has resolved to recommend that Unitholders vote for the 
Unitholder Resolution at the Fund Meeting. 

  

  (b)   As promptly as reasonably practicable after the execution and delivery of this Agreement, the Fund shall establish and 
announce a record date (which shall be on or before July 6, 2007) for notice and voting at the Fund Meeting. As promptly 
as practicable after the execution and delivery of this Agreement, and in any event by no later than August 30, 2007 
(except to the extent that any delay beyond such date is due primarily to the Purchaser’s failure to comply on a timely 
basis with its obligations under section 6.8(f)), the Fund shall convene and hold the Fund Meeting for the purpose of 
approving the Unitholder Resolution and for any other proper purpose as may be set out in the Circular with the prior 
consent of the Purchaser, which consent may not be unreasonably withheld, and shall do all such acts and things 
necessary to comply with the applicable Laws, including National Instrument 54-101 of the Securities Regulatory 
Authorities in relation thereto. 

  

  (c)   The Fund covenants that it shall not adjourn, postpone, cancel or fail to call or hold the Fund Meeting (or propose or 
announce any intention to do so), except (i) if a quorum is not present at the Fund Meeting, (ii) if required by applicable 
Laws, (iii) if otherwise agreed with the Purchaser, or (iv) if this Agreement is terminated 



   

6.8 Circular  

   

      in accordance with its terms prior to the time for holding the Fund Meeting as such time may be extended, adjourned or 
postponed in accordance with this Agreement. 

  

  (d)   The Fund shall take all lawful action to solicit proxies in favour of the Unitholder Resolution, including, at the Purchaser’s 
expense, through the appointment and use of a proxy solicitation agent in consultation with the Purchaser, and shall take 
all such other action that is necessary or desirable to secure the approval of the Unitholder Resolution by the Unitholders, 
provided that the Fund Board may withdraw, modify, change or qualify its recommendation to Unitholders and refrain from 
complying with such obligations in compliance with section 6.6(c). The Fund agrees that the Purchaser or its affiliates may 
at any time in accordance with applicable Laws and in consultation with the Fund actively solicit proxies in favour of the 
Unitholder Resolution and shall disclose in the Circular that such solicitations may be made. 

  (a)   The Fund shall, as promptly as practicable after the execution and delivery of this Agreement and in consultation with the 
Purchaser and the Purchaser’s Counsel, and in any event within 25 days of the execution and delivery of this Agreement, 
the Fund shall complete the Circular together with any other documents required by the Fund Declaration of Trust, 
applicable Securities Laws or other applicable Laws in connection with the Fund Meeting, in each case in form and 
substance satisfactory to the Purchaser and its advisors, acting reasonably; provided, however, that if the failure to 
complete the Circular within such period is as a result of the failure of the Purchaser to provide any information required by 
the Fund to complete the Circular, the period within which the Circular must be completed shall be extended for an 
additional five (5) Business Days from the date that all such information has been received by the Fund. 

  

  (b)   Subject to section 6.6, the Circular shall include a copy of the Fairness Opinion and shall include the Fund Board’s 
unanimous recommendation that the Unitholders vote in favour of the Unitholder Resolution, provided, however, that 
references herein to the unanimous recommendation of the Fund Board shall not include Trustees who have declared a 
conflict of interest and have not participated in such recommendation. 

  

  (c)   The Purchaser and the Purchaser’s Counsel shall be entitled to review the Circular and such other documents and 
amendments thereto and the Fund shall consider (acting reasonably) all comments provided by the Purchaser or the 
Purchaser’s Counsel, provided that any statements in the Circular and such other documents and amendments thereto 
relating to the Purchaser and its affiliates and the Unitholder Resolution shall be in form and substance satisfactory to the 
Purchaser, acting reasonably. 

  

  (d)   The Fund will file the Circular and any other documentation required to be filed under applicable Laws in all jurisdictions 
where the Circular is required to be filed by the Fund and mail or cause to be mailed the Circular and any other 
documentation required to be mailed under applicable Laws to the Unitholders as of the record date established for the 
Fund Meeting, the Trustee and the auditors 



   

   

      of the Fund. The Purchaser will provide such assistance as the Fund may reasonably request in such regard. 
  

  (e)   If at any time prior to the Time of Closing any event shall occur, or fact or information shall be discovered, that should be 
set forth in an amendment of or a supplement to the Circular, the Fund shall, to the extent required by applicable Law, 
prepare such amendment or supplement as soon thereafter as is reasonably practicable and cause such amendment or 
supplement to be distributed to each Unitholder, the Trustees and the auditors of the Fund and filed as required under the 
Fund Declaration of Trust and applicable Securities Laws. 

  

  (f)   The Purchaser and the Fund shall proceed diligently, in a coordinated fashion and use commercially reasonable efforts to 
cooperate in the preparation of the Circular and any amendment or supplement thereto, and of any exemptive relief 
applications or orders and any other documents deemed reasonably necessary by any of them to discharge their 
respective obligations under applicable Laws. The Purchaser and the Fund shall furnish to each other, on a timely basis, 
all information as may be reasonably required to effectuate the actions in section 6.7 and section 6.8, and each covenants 
that no information so furnished by it in writing in connection with those actions will contain any Misrepresentation. 

  

  (g)   The Fund and the Purchaser shall each promptly notify the other if, at any time before the Closing, it becomes aware that 
the Circular or any application for an order hereunder contains any Misrepresentation, or that otherwise requires an 
amendment or supplement to the Circular or such application. In any such event, the Fund and each of the Purchasers 
shall cooperate in the preparation of a supplement or amendment to the Circular or such application, as required and as 
the case may be, that corrects that Misrepresentation and, if required, shall cause the same to be distributed to the 
Unitholders as of the record date established for the Fund Meeting, the Trustee and the auditors of the Fund and filed as 
required under applicable Law in all jurisdictions where the Circular is required to be filed by the Fund. 

  

  (h)   The Fund shall ensure that the Circular complies with all applicable Laws and, without limiting the generality of the 
foregoing, that the Circular does not contain a Misrepresentation (except that this covenant shall not apply with respect to 
any information relating to or provided in writing by the Purchaser to the Fund for inclusion in the Circular). The Purchaser 
shall ensure that no information regarding itself, its subsidiaries or each of their respective directors, officers and 
shareholders delivered to the Fund for inclusion in the Circular contains a Misrepresentation. Without limiting the 
generality of the foregoing, the Fund shall ensure that the Circular provides the Unitholders with information in sufficient 
detail to permit them to form a reasoned judgment concerning the matters to be placed before them at the Fund Meeting. 

  

  (i)   The Fund represents that the Trustees have been advised and believe that each of the Trustees and senior officers of 
EDS Group intends to vote, or cause to be voted, all Units of which he or she is the beneficial owner in favour of the 
Unitholder Resolution. 



   

6.9 Notification of Certain Matters  

     Each party shall give prompt notice to the other parties of: (a) the occurrence or failure to occur of any event, which occurrence 
or failure would cause or may cause any representation or warranty on its part contained in this Agreement to be untrue or 
inaccurate in any material respect at any time from the date hereof to the Closing Date; and (b) any failure of such party, or any 
officer, trustee, director, employee, representative or agent thereof, to comply with or satisfy any covenant, condition or agreement 
to be complied with or satisfied by it hereunder. In addition to the foregoing, the Fund shall give prompt notice to the Purchaser of: 
(i) any actual, pending or threatened material litigation arising after the date hereof, and (ii) any material regulatory investigation or 
inquiry by any Governmental Authority relating to customers of the Fund or any of its subsidiaries. The Fund and the Vendors 
shall notify the Purchaser of any claim brought by any present, former or purported holder of any securities of the Fund in 
connection with the transactions contemplated by this Agreement prior to the Closing Date, and without limiting in any way its 
obligations under section 5.2, shall consult with the Purchaser prior to settling any such claim prior to the Closing Date. 
Notwithstanding the foregoing, the delivery of any notice referred to in this section 6.9 will not be deemed to cure any failure to 
satisfy any of the conditions to the obligations of the Purchaser set forth in section 4.1.  

6.10 Required Securities Laws Approvals  

     Each party will promptly take such action, including obtaining any exemption orders, consents or approvals or filing any such 
documents, as may be required under applicable securities Laws to permit the consummation of the transactions under this 
Agreement and to otherwise perform that party’s obligations hereunder.  

6.11 Disclosure Letter  

     The Fund and the Vendors shall not amend or restate the Disclosure Letter in any manner without the Purchaser’s prior written 
consent.  

6.12 Restriction of Future Acquisition of Securitie s of the Parent  

     In no event shall the Fund, the Trust or the Partnership take any action that, in the Purchaser’s view, may impair the 
Purchaser’s ability to avail itself of the adjusted cost base increase specified in paragraphs 88(1)(c) and (d) of the Tax Act, 
including acquiring within a period of 24 months following Closing any securities of the Parent.  

6.13 Escrow Agreement  

     The Purchaser and the Vendors shall negotiate in good faith the terms of the Escrow Agreement to be entered into by the 
Purchaser, the Vendors and the Escrow Agent at or prior to the Time of Closing, containing substantially the provisions set forth in 
Schedule 6.13.  

ARTICLE 7  
REORGANIZATION AND POST-CLOSING MATTERS  

7.1 Restructuring  

     Each of the Fund and its subsidiaries, as the case may be, shall, prior to the Closing Time, take such actions as are reasonably 
necessary to reorganize their respective capital, assets and structure as the Purchaser may reasonably require, including such 
actions as are required to complete the Pre-Closing Transactions’ steps set out in Exhibit “B” provided that such actions are not 
detrimental to the Fund.  

   



   

7.2 Distribution and Redemption Post -Closing  

     Following the Closing,  

ARTICLE 8  
TERMINATION  

8.1 Term  

     Except as expressly provided herein, this Agreement shall be effective from the date hereof until the earlier of the Closing Date 
and the date of termination of this Agreement in accordance with its terms.  

8.2 Termination  

     This Agreement may be terminated and the transactions contemplated hereby abandoned at any time prior to the Time of 
Closing:  

   

  (a)   the Partnership shall use the amounts received by it from the Purchaser in respect of the Aggregate Redemption Amount 
and from the Escrow Agent in respect of the Aggregate Escrow Amount (i) to pay any Indebtedness of the Partnership to 
the Trust that may be outstanding at the Time of Closing; and (ii) thereafter, to make one or more distributions to (A) the 
GP, (B) the holders of Class A LP Units, and (C) the holders of the Exchangeable LP Units, if any, in accordance with the 
Partnership Agreement and subject to any reserves against liabilities that the GP deems prudent or necessary; 

  

  (b)   the Trust shall distribute to the Fund, in one or more transactions, all amounts received from the Partnership pursuant to 
the terms of section 7.2(a), above, in accordance with the provisions of the Trust Declaration of Trust and in respect of the 
outstanding indebtedness of the Trust to the Fund; and 

  

  (c)   the Fund shall use all amounts received pursuant to section 7.2(b), above, to make distributions on, or to redeem its 
outstanding Units, in one or more transactions in accordance with the Fund Declaration of Trust and subject to any 
reserves against liabilities that the Trustees deem prudent or necessary. 

  (a)   by the mutual written Consent of the Fund, the Vendors and the Purchaser duly authorized by their respective board of 
trustees or board of directors, as the case may be; 

  

  (b)   by either the Fund, the Vendors or the Purchaser if the sale of the Purchased Securities shall not have been completed by 
Outside Date; 

  

  (c)   by either the Fund, the Vendors or the Purchaser if, as a result of any change in Law, the completion of the Transaction 
becomes illegal or otherwise prohibited; 

  

  (d)   by the Purchaser: 

  (i)   if the Fund or the Vendors shall have breached any of their covenants or other agreements contained in this 
Agreement (for covenants or other agreements qualified as to materiality, in any respect, and for all other 



   

   

      covenants or agreements, in any material respect), provided, however, that if such breach is curable by the Fund and 
the Vendors by the day prior to the Outside Date through the exercise of reasonable best efforts and for so long as 
the Fund and the Vendors continue to exercise such reasonable best efforts, the Purchaser may not terminate this 
Agreement under this section 8.2(d)(i) until the day prior to the Outside Date; 

  

  (ii)   if the Fund or the Vendors shall have breached any of their representations and warranties contained in this 
Agreement as of the date hereof or immediately prior to the proposed Closing Date (for representations qualified by 
reference to a Material Adverse Effect, in any respect, and for all other representations and warranties, in any 
respect except where the failure of such representations and warranties in the aggregate to be true and correct in all 
respects would not have a Material Adverse Effect and, provided that representations and warranties which speak as 
to an earlier date will not be deemed to have been breached provided that they were true and correct as of such 
earlier date), provided, however, that if such breach is curable by the Fund and the Vendors by the day prior to the 
Outside Date through the exercise of reasonable best efforts and for so long as the Fund and the Vendors continue 
to exercise such reasonable best efforts, the Purchaser may not terminate this Agreement under this section 8.2(d)
(ii) until the day prior to the Outside Date; 

  

  (iii)   if any of the conditions in section 4.1 are not satisfied or waived by the Outside Date; 
  

  (iv)   if a Termination Fee Event described in section 9.1(a), 9.1(b), 9.1(c), or 9.1(d) shall have occurred; or 
  

  (v)   if the Fund Meeting shall have been held and Unitholder Approval shall not have been obtained or 

  (e)   by the Vendors or the Fund: 

  (i)   if the Purchaser shall have breached or failed to perform any of their representations, warranties, covenants or 
agreements set forth in this Agreement (for representations, warranties, covenants or other agreements qualified as 
to materiality, in any respect, and for all other representations, warranties, covenants or agreements, in any material 
respect), or if any representation or warranty of the Purchaser shall have become untrue, in either case such that the 
conditions set forth in section 4.2 would not be satisfied; provided however, that if such breach is curable by the 
Purchaser by the day prior to the Outside Date through the exercise of reasonable best efforts and for so long as the 
Purchaser continue to exercise such reasonable best efforts, the Vendors or the Fund may not terminate this 
Agreement under this section 8.2(d)(i) until the day prior to the Outside Date; 

  

  (ii)   if any of the conditions in section 4.2 are not satisfied or waived by the Outside Date; 



   

8.3 Effect of Termination  

     In the event of termination of this Agreement as provided in section 8.2, written notice thereof shall be given to the other 
parties, specifying the provision hereof pursuant to which such termination is made, and no party shall have any further 
obligations to perform obligations under this Agreement (other than the provisions of sections 9.2, 11.1 and 11.6, each of which 
shall survive termination of this Agreement), and there shall be no liability on the part of the Purchaser, the Vendors or their 
respective directors, trustees, officers, shareholders, unitholders, annuitants and affiliates, as the case may be; provided, 
however, that this limitation shall not apply in the event of fraud or a material breach that is wilful or intentional by the applicable 
party of its representations, warranties, covenants or other agreements set forth in this Agreement. In the event of any such 
termination of this Agreement, the Confidentiality Agreement shall hereby be amended to permit Acquisition Proposals by the 
Fund or the Purchaser.  

ARTICLE 9  
TERMINATION FEE EVENT  

9.1 Termination Fee Event  

     The Purchaser shall be entitled to the Termination Fee upon the occurrence of any of the following events (each a “ 
Termination Fee Event ”) which shall be paid by the Fund in accordance with section 9.2:  

   

  (iii)   in connection with the Fund Board entering into a Proposed Agreement with respect to a Superior Proposal and/or 
withdrawing, modifying or qualifying its recommendation in accordance with section 6.6(d), provided that no 
termination under this section 8.2(e)(iii) shall be effective until the Vendors shall have paid the Termination Fee to the 
Purchaser in accordance with section 9.2; or 

  

  (iv)   if the Fund Meeting shall have been held and Unitholder Approval shall not have been obtained. 

  (a)   the Fund Board or any committee thereof fails to recommend, or withdraws, amends, modifies or qualifies its approval or 
recommendation of, the transactions contemplated by this Agreement (including its recommendation that the Unitholders 
vote for the Unitholder Resolution) in any manner adverse to the Purchaser or makes a public announcement to that 
effect; 

  

  (b)   the Fund Board (or any committee thereof) recommends or approves, an Acquisition Proposal or makes a public 
announcement to that effect; 

  

  (c)   the Fund Board (or any committee thereof) proposes to accept, approve or recommend, or enter into any letter of intent, 
agreement in principle, agreement, understanding, arrangement or undertaking, or publicly proposes to do any of the 
foregoing, relating to a Superior Proposal in compliance with the provisions of section 6.6(c); 

  

  (d)   on or after the date hereof and prior to the Fund Meeting, an Acquisition Proposal is publicly announced by any Person 
and the Fund Board fails to reaffirm its 



   

9.2 Payment of Termination Fee  

9.3 Liquidated Damages  

     In the event the Termination Fee is paid to the Purchaser, no other amounts will be due and payable as damages or otherwise 
by the Vendors and the Purchaser hereby accepts that the Termination Fee is in lieu of any damages or any other payment or 
remedy which it may be  

   

      recommendation in favour of the transactions contemplated by this Agreement by press release (i) within five Business 
Days after the public announcement or commencement of any Acquisition Proposal, or (ii) by the time of the holding of the 
Fund Meeting where an Acquisition Proposal is publicly announced less than five Business Days prior to the time for 
holding the Fund Meeting, provided in the case of (ii) the Fund shall be permitted to adjourn the Fund Meeting for a period 
not exceeding five Business Days; 

  

  (e)   this Agreement is terminated by the Purchaser pursuant to section 8.2(d)(i) as a result of the Fund being in default of any 
of its obligations or covenants contained in section 6.5; or 

  

  (f)   the Unitholder Resolution is not approved by Unitholders at the Fund Meeting where an Acquisition Proposal is made or 
announced (whether privately or otherwise) prior to the Fund Meeting and an Acquisition Proposal is completed on or prior 
to the date that is 12 months from the date of termination of this Agreement by the Purchaser pursuant to section 8.2(d)(v) 
or the Fund or the Vendors pursuant to section 8.2(e)(iv). 

  (a)   Notwithstanding any other provision in this Agreement relating to payment of fees and expenses, if the Agreement is 
terminated by the Purchaser pursuant to section 8.2(d)(iv) or by the Fund or the Vendors pursuant to section 8.2(e)(iii), 
then the Vendors or its designee shall pay to the Purchaser (or as it may direct) an amount equal to $8,000,000 (the 
“ Termination Fee ”  ) by wire transfer of same day immediately available funds to an account specified by the Purchaser. 

  

  (b)   If the Agreement is terminated by the Purchaser pursuant to section 8.2(d)(iv) the Vendors shall pay the Termination Fee 
to the Purchaser no later than the third Business Day following the termination of this Agreement. If this Agreement is 
proposed to be terminated by the Fund or the Vendors pursuant to section 8.2(e)(iii), the Vendors shall pay the 
Termination Fee to the Purchaser prior to or contemporaneously with the termination of this Agreement. 

  

  (c)   If this Agreement is terminated by the Purchaser pursuant to section 8.2(d)(v) or by the Fund pursuant to section 8.2(e)(iv) 
and subsequent to such termination, a Termination Fee Event described in section 9.1(e) occurs, the Fund shall, 
notwithstanding the earlier termination of this Agreement, pay the Termination Fee to the Purchaser on the date that the 
Acquisition Proposal is completed. 

  

  (d)   Any obligation to make a payment as a result of section 9.2 shall survive the termination of this Agreement. 
  

  (e)   In no event shall the Vendors be obligated to pay under this section, in the aggregate, an amount in excess of the 
Termination Fee. 



   

entitled to. The Purchaser agree that the Termination Fee constitutes payment of liquidated damages which are a genuine 
anticipated assessment or estimate of the damages which it will suffer or incur as a result of the event giving rise to such damages 
and resulting in the termination of this Agreement and does not and will not constitute payment of a penalty.  

9.4 Remedies  

     Subject to 9.3, the parties hereto acknowledge and agree that an award of money damages would be inadequate for any 
breach of this Agreement by any party or its representatives and any such breach would cause the non-breaching party 
irreparable harm. Accordingly, the parties hereto agree that, in the event of any breach or threatened breach of this Agreement by 
one of the parties, the non-breaching party will also be entitled, without the requirement of posting a bond or other security, to 
such equitable relief, including injunctive relief and specific performance. Such remedies will not be the exclusive remedies for any 
breach of this Agreement but will be in addition to all other remedies available at Law or equity to each of the parties.  

ARTICLE 10  
CLOSING  

10.1 Location and Time of the Closing  

     The Closing shall take place at the Time of Closing on the Closing Date at the offices of Cassels, Brock & Blackwell LLP at 
Scotia Plaza 40 King Street West, Suite 2100, Toronto, Ontario, M5H 3C2.  

10.2 Deliveries at the Closing  

     At the Closing, the Vendors shall deliver the share certificates and all other certificates representing the Purchased Securities 
and such other documents as are reasonably required or contemplated to be delivered by the Purchaser or the Purchaser 
Counsel pursuant to this Agreement, and the Purchaser shall pay the Purchase Price to the Vendors, and pay the AE Estimate to 
the AE Trustees (as contemplated by Article 2) and shall deliver such documents as are reasonably required or contemplated to 
be delivered by the Vendors or the Vendors’ Counsel pursuant to this Agreement.  

ARTICLE 11  
GENERAL MATTERS  

11.1 Confidentiality  

     The parties acknowledge and agree that (a) the terms of the Confidentiality Agreement shall continue in full force and effect 
until the Time of Closing; and (b) provided that should the Transaction fail to close for any reason whatsoever or should this 
Agreement be terminated pursuant to section 8.2, the Confidentiality Agreement shall continue in full force and effect in 
accordance with its terms.  

11.2 Public Notices  

     No press release or other announcement concerning, or filings in respect of, the Transaction or the terms of this Agreement 
shall be made by the Vendors or by the Purchaser without the prior written Consent of the other (such Consent not to be 
unreasonably withheld)  

   



   

provided, however, that any party may, without such Consent, make such disclosure if the same is required under applicable 
Laws, by any stock exchange on which any of the securities of such party or any of its affiliates are listed or by any securities 
commission or other similar regulatory authority having jurisdiction over such party or any of its affiliates, and if such disclosure is 
required, the party making the disclosure shall use best efforts to give prior oral or written notice to the other, and if such prior 
notice is not possible, to give such notice immediately following the making of such disclosure.  

11.3 Expenses  

     Each of the Vendors and the Purchaser shall be responsible for the expenses (including fees and expenses of legal advisors, 
accountants and other professional advisors) incurred by them, respectively, in connection with the negotiation and settlement of 
this Agreement and the completion of the Transaction; provided that if the Transaction is completed: the Expenses of the Vendors 
and the Fund that are incurred prior to the Closing in connection with a reorganization of the EDS Group at the request of the 
reasonable request of the Purchaser and agreed by the Vendors shall be paid by the Purchaser at Closing contemporaneously 
with the Purchase Price. The Trust hereby represents in favour of the Purchaser that a reasonable good faith estimate of all such 
Expenses is included in the Disclosure Letter.  

11.4 Assignment  

     Except as provided in this section 11.4, no party may assign its rights or benefits under this Agreement. The Purchaser may, at 
any time prior to the Time of Closing, assign all or a portion of their respective rights and benefits under this Agreement to one or 
more affiliates provided that (a) any such assignee deliver to the Vendors an instrument in writing executed by the assignee 
confirming that it is bound by and shall perform all of the applicable obligations of the applicable Purchaser under this Agreement 
as if such assignee were an original signatory, and (b) no assignment contemplated hereby shall relieve the applicable Purchaser 
of its obligations under this Agreement. In the event of an assignment contemplated above, any reference in this Agreement to 
“Purchaser” shall be deemed to include any such assignee.  

11.5 Notices  

     Any notice or other communication required or permitted to be given hereunder shall be in writing and shall be given by email, 
facsimile or hand-delivery as hereinafter provided. Any such notice or other communication, if sent by facsimile, shall be deemed 
to have been received on the Business Day of sending (and confirmed receipt) if receipt confirmed prior to 5:00 pm (or the next 
Business Day if received after 5:00 pm on any day) following sending, or if delivered by hand, shall be deemed to have been 
received at the time it is delivered to the applicable address noted below either to the individual designated below or to an 
individual at such address having apparent authority to accept deliveries on behalf of the addressee. Notice of change of address 
shall also be governed by this section 11.5. Notices and other communications shall be addressed as follows:  

   

  (a)   if to the Vendors and the Fund: 
  

      c/o Genuity Capital Markets  
Scotia Plaza, Suite 4900  
40 King Street W, PO Box 1007  
Toronto, ON M5H 3Y2 

  

      Attention: Jack Scott – Trustee, E.D. Smith Income Fund  
Telecopier number: (416) 603-3099  
Email: scottjack@aol.com  



   

     The failure to send or deliver a copy of a notice to the Purchaser’ Counsel or to the Vendors’ Counsel, as the case may be, 
shall not invalidate any notice given under this section 11.5.  

   

      with a copy to the Vendors’ Counsel at: 
  

      Cassels Brock & Blackwell LLP  
40 King Street West, Suite 2100  
Toronto, Ontario M5H 3C2 

  

      Attention: Maxwell Gotlieb  
Telecopier number: (416) 350-6945  
Email: mgotlieb@casselsbrock.ca 

  

  (b)   if to the Purchaser: 
  

      0795167 B.C. Ltd.  
c/o TreeHouse Foods, Inc.  
Two Westbrook Corporate Center  
Tower Two, Suite 1070  
Westbrook, Illinois 60154  

  

      Attention: Thomas E. O’Neill  
Telecopier number: (708) 409-1062  
Email: Thomas_oneill@treehousefoods.com  

  

      with a copy to the Purchaser’s Counsels at: 
  

      Winston & Strawn LLP  
35 W. Wacker Drive  
Chicago, Illinois 600601  

  

      Attention: Bruce A. Toth  
Telecopier number: (312) 558-5700  
Email: btoth@winston.com 

  

      And to: 
  

      Stikeman Elliott LLP  
1155 Rene-Levesque Blvd. West  
Montreal, QC H3B 3V2 

  

      Attention: Michel Gelinas  
Telecopier number: (514) 397-3433  
Email: mgelinas@stikeman.com 



   

11.6 Limitation of Liability in Respect of the Trus t and the Fund  

   

  (a)   The trustees of the Trust and the Trustees, in incurring any debts, liabilities or obligations, or in taking or omitting any 
other actions for or in connection with the affairs of the Trust and the Fund are, and will be conclusively deemed to be, 
acting for and on behalf of the Trust and the Fund, and not in their own personal capacities. None of the trustees of the 
Trust and none of the Trustees will be subject to any personal liability for any debts, liabilities, obligations, claims, 
demands, judgments, costs, charges or expenses (including legal expenses) against or with respect to the Trust and the 
Fund or in respect of the affairs of the Trust and the Fund. No property or assets of the trustees of the Trust and the 
Trustees, owned in their personal capacity or otherwise, will be subject to any levy, execution or other enforcement 
procedure with regard to any obligations under this Agreement. No recourse may be had or taken, directly or indirectly, 
against any of the trustees of the Trust or any of the Trustees in their personal capacity including if the Trust and the Fund 
is wound up or dissolved and its residual property is distributed to the holders of its Units. The Trust and the Fund will be 
solely liable therefor and resort will be had solely to the property and assets of the Trust for payment or performance 
thereof. 

  

  (b)   No Unitholder or any annuitant under a registered retirement savings plan, registered retirement income Trust or deferred 
profit sharing plan of which a Unitholder acts as a trustee (an “annuitant” ), as such, will be subject to any personal 
liability whatsoever, in tort, contract or otherwise, to any party to this Agreement in connection with the obligations or the 
affairs of the Trust and the Fund or the acts or omissions of the trustees of the Trust and the Trustees, whether under this 
Agreement or otherwise, and the parties to this Agreement will look solely to the property and assets of the Trust and the 
Fund for satisfaction of claims of any nature arising out of or in connection therewith and the property and assets of the 
Trust and the Fund only will be subject to levy or execution. 

  

  (c)   The Purchaser hereby releases and forever discharges each of the trustees of the Trust from time to time, the Trustees 
from time to time and their respective agents, advisors and employees (collectively the “ Released Parties ”) from any 
action, cause of action, claims, damages and costs of any nature whatsoever, and agrees to execute and deliver further 
assurances of the foregoing release as any such trustee of the Trust or Trustee may from time to time reasonably request 
in writing. The foregoing acknowledgement, release and discharge shall survive Closing and shall be enforceable by each 
of the Trust, the trustees of the Trust, the Trustees and the Fund against the Purchaser, its affiliates and any Person 
claiming by or through the Purchaser. 

  

  (d)   For greater clarity, as a result of this section 11.6, the Purchaser acknowledges that after Closing, it will not have any 
recourse to any Released Party for any breach or default under this Agreement. 

  

  (e)   The trustees of the Trust, the Unitholders, the Trustees and annuitants shall be third party beneficiaries of this section 
11.6. The provisions of this section 11.6 are intended to be for the benefit of each such Person, their respective heirs, 
successors, and assigns and their representatives. 



   

11.7 Survival of Representations, Warranties and Co venants  

     The representations, warranties and covenants contained in this Agreement shall survive the execution and delivery of this 
Agreement but shall terminate on the earlier of the termination of this Agreement in accordance with its terms and the Closing 
Date (other than those that explicitly state they shall, or that otherwise by their terms, continue following the Closing, including 
sections 6.5, 6.6, and 11.3). No investigations made by or on behalf of any of the parties or any of their respective authorized 
agents at any time shall have the effect of waiving, diminishing the scope of or otherwise affecting any representation, warranty or 
covenant made by either of the Vendors or the Purchaser herein or pursuant hereto. No waiver by any party shall be effective 
unless it is in writing.  

11.8 Withholding Tax  

     The parties agree to use good faith efforts prior to the Closing Date to determine whether any Taxes are required to be 
withheld from the payment of the Purchase Price net of the Expenses pursuant to this Agreement in accordance with applicable 
Laws. If the parties determine that any Taxes are required to be so withheld, the parties agree to use best efforts to implement 
reasonable procedures or arrangements for the collection and remittance of any such Taxes to the applicable Taxing Authority 
which procedures may include the use of a qualified intermediary within the meaning of Treasury Regulations promulgated under 
Section 1441 of the Code, in order to withhold in accordance with applicable Law.  

11.9 Time of Essence  

     Time is of the essence of this Agreement.  

11.10 Further Assurances  

     Each of the parties shall promptly do, make, execute, deliver, or cause to be done, made, executed or delivered, all such 
further acts, documents and things as the other party hereto may reasonably require from time to time for the purpose of giving 
effect to this Agreement and shall use reasonable efforts and take all such steps as may be reasonably within its power to 
implement to their full extent the provisions of this Agreement.  

11.11 Counterparts  

     This Agreement may be signed in counterparts and delivery of the counterparts may be effected by means of a telecopier 
transmission or pdf email transmission and each such counterpart shall constitute an original document and such counterparts, 
taken together, shall constitute one and the same instrument.  

11.12 No Waiver of Set -Off  

     Nothing in this Agreement constitutes a waiver by any party hereto of any right of set-off that it may have by Contract, at Law or 
in equity.  

   

  (f)   For greater certainty, the parties hereto agree that upon the wind-up of the Trust and/or the Fund, the trustees of the Trust 
and the Trustees shall have the right to enforce the provisions of this Agreement related to obligations of the Purchaser to 
the trustees of the Trust and the Trustees to be performed following Closing, including those set for in sections 6.1(b) and 
11.3. 



   

     IN WITNESS WHEREOF the parties hereto have executed this Agreement as of the date first written above.  

   

          
  E.D. SMITH OPERATING TRUST  

    

  By:   /s/ Martin Thrasher     
    Name:   Martin Thrasher    
    Title:   Interim CEO    
  
  E.D. SMITH LIMITED PARTNERSHIP  

    

  By:   /s/ Martin Thrasher     
    Name:   Martin Thrasher    
    Title:   Interim CEO    
  
  E.D. SMITH INCOME FUND  

    

  By:   /s/ Martin Thrasher     
    Name:   Martin Thrasher    
    Title:   Interim CEO    
  
  TREEHOUSE FOODS, INC.  

    

  By:   /s/ Thomas E. O’Neill     
    Name:   Thomas E. O’Neill    

    Title:   SVP, General Counsel and Chief 
Administrative Officer    

  
  0795167 B.C. LTD.  

    

  By:   /s/ Thomas E. O’Neill     
    Name:   Thomas E. O’Neill    

    Title:   SVP, General Counsel and Chief 
Administrative Officer    



   

EXHIBIT “A”  
EDS Debt  

NIL  

   

          



   

EXHIBIT “B”  
Pre-Closing Transactions  

On or before the Closing Date:  

   

 

1.   The Fund shall transfer all of the Seaforth GP Shares to the Trust at fair value and the board of directors of the Seaforth GP 
shall consent in writing to such transfer. 

  

2.   Seaforth GP and EDSS shall be continued as corporations subject to the British Columbia Business Corporations Act. 
  

3.   Upon completion of all of the pre-closing steps listed above, the Trust shall be the sole beneficial and registered owner of all 
of the Seaforth GP Shares, and the Partnership shall be the sole beneficial owner of the EDSS Shares and the Seaforth LP 
Units that are to be transferred by the Vendors to the Purchaser at the Time of Closing on the Closing Date. 

  

4.   In consultation with the Purchaser, Seaforth GP shall amend the limited partnership agreement of Seaforth Partnership to 
provide that the allocation of the income or loss for tax purposes for the fiscal year of Seaforth Partnership for a limited 
partner which disposes of its units of Seaforth Partnership shall be made to such partner as though Seaforth Partnership had 
a notional fiscal period ended at the date of such disposition, such that income to that date, giving effect to deductions that 
would be available had there been a fiscal period ended on such date, will be allocated to such departing partner pro rata to 
its partnership interest, and income earned for the balance of such fiscal year will be allocated solely to partners who were 
partners for the remainder of such fiscal year. 

  

5.   Certain Intercompany Debt owing by the Fund and the Partnership to the EDS Group will be settled in a manner acceptable 
to Vendors and the Purchaser; provided same does not give rise to any forgiveness of debt which could result in the 
application of section 78 or sections 80 to 80.4 inclusive of the Tax Act. 



   



   

Exhibit 99.1 

Press Release  

TREEHOUSE FOODS TO ACQUIRE OPERATING BUSINESS OF E. D SMITH INCOME FUND  

Winona, ON June 25, 2007 – E.D. Smith Income Fund (JAM-UN.TO) (the “Fund”) today announced that it has entered into a 
definitive agreement with TreeHouse Foods, Inc. (NYSE:THS) (“TreeHouse”) pursuant to which TreeHouse will acquire 
substantially all of the assets of the Fund, consisting of all of the outstanding shares of E.D. Smith & Sons, Limited, all of the 
outstanding shares of E.D. Smith & Sons GP Ltd., certain indebtedness of E.D. Smith & Sons Limited and all of the LP units of 
E.D. Smith & Sons LP. Under the agreement, TreeHouse will acquire the assets of the Fund for approximately CDN$217 million, 
plus the assumption of existing debt and transaction costs. It is anticipated that the cash purchase price will allow cash to be 
received by unitholders of E.D. Smith Income Fund of up to CDN$9.15 per unit subject to a holdback of CDN$0.60 per unit to 
cover certain contingencies associated with a potential tax liability, expenses and wind up costs. These contingencies may reduce 
the amount that is ultimately received by unitholders.  

The transaction, which is subject to approval by the Fund’s unitholders by two-thirds of the votes cast at a special meeting, 
regulatory approval and other customary closing conditions, is expected to close near the end of the third quarter of 2007. The 
Fund will set a record date for a special meeting of unitholders to approve the terms of the transaction and the wind up of the 
Fund which is expected to be held by the end of August, 2007.  

The Fund is subject to a “no-shop” restriction on its ability to solicit third party proposals, provide information and engage in 
discussions with third parties. The no-shop provision is subject to a “fiduciary out” provision that allows the Fund to provide 
information and participate in discussions with respect to any acquisition proposal and which the Board of Trustees has 
determined in good faith constitutes or is reasonably likely to result in a Superior Proposal.  

The Fund may terminate the Agreement under certain circumstances, including if the Board of Trustees determines in good faith it 
has received a Superior Proposal. If the Fund terminates the Agreement to accept a Superior Proposal it must pay a termination 
fee of CDN$8,000,000 to TreeHouse. TreeHouse will have the right to match any Acquisition Proposal that the board of Trustees 
has determined is a Superior Proposal.  

The sale of the Fund’s assets is the outcome of a previously announced strategic review process by the Board. E.D. Smith 
Income Fund’s financial advisor, Genuity Capital Markets, has provided an opinion to the Board of Trustees of the Fund that the 
consideration payable under the transaction is fair from a financial point of view to unitholders. The Fund’s Board of Trustees has 
unanimously determined that the Agreement and the proposed transaction are fair to and in the best interests of the Fund’s 
unitholders. Accordingly, the Board has unanimously recommended that the unitholders vote in favour of the special resolution to 
approve the proposed sale and the winding-up of the Fund.  

“We have conducted an extensive review of the strategic alternatives available to the E.D. Smith Income Fund and believe this 
deal provides our unitholders with an attractive price for the business and a material premium to the recent trading levels of the 
units”, said Jack Scott, Chairman of the E.D. Smith Income Fund. “We are excited about partnering with TreeHouse as our 
combined resources will allow E.D. Smith to execute its strategic plan and grow the E.D. Smith business”, commented Martin 
Thrasher, Interim President and Chief Executive Officer of E.D. Smith.  

   



   

The all cash transaction will be financed through borrowings under TreeHouse’s existing $500 million credit facility. “E.D. Smith is 
a great company and we are excited about the category and geographic opportunities it brings to TreeHouse”, said Sam K. Reed, 
Chairman and CEO of TreeHouse Foods, Inc. “In Canada, it is the leading private label manufacturer in nine key dry grocery 
categories with outstanding relationships with key retailers that will open up opportunities for our U.S. based business. In the U.S., 
it is the leading producer of private label salad dressings which will be a great compliment to our portfolio and is in a growth 
category aligned with healthy eating. Further, our U.S. food service business will open up an exciting new distribution channel for 
E.D. Smith’s product portfolio.”  

E.D. Smith operates production facilities in Winona, Ontario, Seaforth, Ontario, Cambridge, Ontario and North East, Pennsylvania, 
and employs approximately 800 people. E.D. Smith’s headquarters will remain in Winona, Ontario.  

JP Morgan and TD Securities are acting as financial advisors to TreeHouse in connection with the transaction. Genuity Capital 
Markets is advising E.D. Smith Income Fund on the transaction.  

The Fund also announced that the arbitrator appointed to resolve a disagreement over the amount of the final purchase price 
owing in connection with the 2006 purchase of Seaforth Creamery Inc. has made his final determination. As a consequence the 
Fund is liable to make an additional payment in respect of the unpaid portion of the purchase price in the amount of approximately 
CDN$8,036,000 plus accrued interest from April 10, 2007. The Fund had previously reserved CDN$3,164,000 in respect of this 
additional liability in its financial statements. Payment of CDN$4,670,000 of the awarded amount will be made from a 
CDN$20 million letter of credit previously arranged by the Fund for the specific purpose of making the final installment payment for 
the acquisition. The remaining balance of the payment of CDN$3,366,000 plus accrued interest will be made from the Fund’s 
operating credit facility.  

ABOUT E.D. Smith Income Fund  

E.D. Smith Income Fund is an unincorporated, open-ended trust that owns E.D. Smith & Sons, Limited (the “Company”) and its 
subsidiaries. Founded in 1882 and headquartered in Winona, Ontario, E.D. Smith is a leading manufacturer of a diverse portfolio 
of high quality branded and private label food products. The Company markets and distributes its products to the food retail and 
foodservice markets in Canada and the U.S. The Company’s products range from fruit-based products, which include jams 
(including jellies, marmalades and spreads) pie fillings, and ketchup, to sauces, which include pasta sauces, salsa, barbeque 
sauces specialty sauces and syrups, to oil-based products, which include pourable and spoonable salad dressings and 
marinades.  

ABOUT TREEHOUSE FOODS  

TreeHouse is a food manufacturer servicing primarily the retail grocery and foodservice channels. Its products include pickles and 
related products; non-dairy powdered coffee creamer; private label soup and infant feeding products, salsa, Mexican sauces and 
other food products including aseptic sauces, refrigerated salad dressings, and liquid non-dairy creamer. TreeHouse believes it is 
the largest manufacturer of pickles and non-dairy powdered creamer in the United States based on sales volume.  

FORWARD LOOKING STATEMENTS  

This press release contains “forward-looking statements.” Forward-looking statements include all statements that do not relate 
solely to historical or current facts, and can generally be identified by the use of words such as “may,” “should,” “could,” “expect,” 
“seek to,”  

   



   

“anticipates,” “plans,” “believes,” “estimates,” “intends,” “predicts,” “projects,” “potential” or “continue” or the negative of such terms 
and other comparable terminology. These statements are only predictions. The outcome of the events described in these forward-
looking statements is subject to known and unknown risks, uncertainties and other factors that may cause the company or its 
industry’s actual results, levels of activity, performance or achievements to be materially different from any future results, levels of 
activity, performance or achievement expressed or implied by these forward-looking statements. The Fund’s annual information 
form dated March 27, 2007 discusses some of the factors that could contribute to these differences. You are cautioned not to 
unduly rely on such forward-looking statements, which speak only as of the date made, when evaluating the information 
presented in this presentation. The Fund expressly disclaims any obligation or undertaking to disseminate any updates or 
revisions to any forward-looking statement contained herein, to reflect any change in its expectations with regard thereto, or any 
other change in events, conditions or circumstances on which any statement is based.  

CONTACT  
Bruce Smith  
Executive Vice President & CFO  
E. D. Smith Income Fund  
Tel: (905) 643-1211 ext. 5220  
bsmith@edsmith.com  

   


