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PART I. FINANCIAL INFORMATION

Item 1. Condensed Consolidated Financial Statements (Unaudited)

FIRST SOLAR, INC.
CONDENSED CONSOLIDATED STATEMENTS OF OPERATIONS

(In thousands, except per share amounts)
(Unaudited)

Three Months Ended 
March 31,

2021 2020
Net sales $ 803,374 $ 532,124 
Cost of sales 618,607 441,786 
Gross profit 184,767 90,338 
Operating expenses:

Selling, general and administrative 52,087 58,587 
Research and development 19,873 25,613 
Production start-up 11,354 4,482 

Total operating expenses 83,314 88,682 
Gain on sales of businesses, net 150,895 — 
Operating income 252,348 1,656 
Foreign currency loss, net (2,595) (398)
Interest income 956 9,330 
Interest expense, net (2,996) (6,789)
Other income (expense), net 8,448 (2,222)
Income before taxes and equity in earnings 256,161 1,577 
Income tax (expense) benefit (46,490) 89,215 
Equity in earnings, net of tax — (88)
Net income $ 209,671 $ 90,704 

Net income per share:
Basic $ 1.98 $ 0.86 

Diluted $ 1.96 $ 0.85 
Weighted-average number of shares used in per share calculations:

Basic 106,088 105,595 

Diluted 106,890 106,386 

See accompanying notes to these condensed consolidated financial statements.
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FIRST SOLAR, INC.
CONDENSED CONSOLIDATED STATEMENTS OF COMPREHENSIVE INCOME

(In thousands)
(Unaudited)

Three Months Ended 
March 31,

2021 2020
Net income $ 209,671 $ 90,704 
Other comprehensive loss:

Foreign currency translation adjustments (9,716) (8,064)
Unrealized (loss) gain on marketable securities and restricted marketable securities, net of tax of $1,121 and $389 (16,590) 2,852 
Unrealized gain on derivative instruments, net of tax of $(637) and $(79) 3,382 896 

Other comprehensive loss (22,924) (4,316)
Comprehensive income $ 186,747 $ 86,388 

See accompanying notes to these condensed consolidated financial statements.
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FIRST SOLAR, INC.
CONDENSED CONSOLIDATED BALANCE SHEETS

(In thousands, except share data)
(Unaudited)

 
 

March 31, 
2021

December 31, 
2020

ASSETS
Current assets:  

Cash and cash equivalents $ 972,879 $ 1,227,002 
Marketable securities (amortized cost of $562,880 and $519,844 and allowance for credit losses of $138 and $121 at March 31, 2021 and December

31, 2020, respectively) 562,735 520,066 
Accounts receivable trade 795,923 269,095 
Less: allowance for credit losses (5,827) (3,009)

Accounts receivable trade, net 790,096 266,086 
Accounts receivable, unbilled 27,280 26,673 
Less: allowance for credit losses (276) (303)

Accounts receivable, unbilled, net 27,004 26,370 
Inventories 550,270 567,587 
Project assets 6,984 — 
Assets held for sale — 155,685 
Prepaid expenses and other current assets 226,922 251,739 

Total current assets 3,136,890 3,014,535 
Property, plant and equipment, net 2,397,986 2,402,285 
PV solar power systems, net 236,416 243,396 
Project assets 284,201 373,377 
Deferred tax assets, net 106,803 104,099 
Restricted marketable securities (amortized cost of $247,628 and allowance for credit losses of $13 at December 31, 2020) — 265,280 
Goodwill 14,462 14,462 
Intangible assets, net 53,404 56,138 
Inventories 205,096 201,229 
Other assets 673,652 434,130 

Total assets $ 7,108,910 $ 7,108,931 
LIABILITIES AND STOCKHOLDERS’ EQUITY

Current liabilities:   
Accounts payable $ 186,087 $ 183,349 
Income taxes payable 15,351 14,571 
Accrued expenses 217,483 310,467 
Current portion of long-term debt 2,453 41,540 
Deferred revenue 206,530 188,813 
Liabilities held for sale — 25,621 
Other current liabilities 41,437 83,037 

Total current liabilities 669,341 847,398 
Accrued solar module collection and recycling liability 128,135 130,688 
Long-term debt 254,447 237,691 
Other liabilities 362,207 372,226 

Total liabilities 1,414,130 1,588,003 
Commitments and contingencies
Stockholders’ equity:

Common stock, $0.001 par value per share; 500,000,000 shares authorized; 106,310,928 and 105,980,466 shares issued and outstanding at March 31,
2021 and December 31, 2020, respectively 106 106 

Additional paid-in capital 2,853,891 2,866,786 
Accumulated earnings 2,925,433 2,715,762 
Accumulated other comprehensive loss (84,650) (61,726)

Total stockholders’ equity 5,694,780 5,520,928 

Total liabilities and stockholders’ equity $ 7,108,910 $ 7,108,931 

See accompanying notes to these condensed consolidated financial statements.
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FIRST SOLAR, INC.
CONDENSED CONSOLIDATED STATEMENTS OF STOCKHOLDERS’ EQUITY

(In thousands)
(Unaudited)

Three Months Ended March 31, 2021

 Common Stock Additional 
Paid-In 
Capital Accumulated Earnings

Accumulated 
Other 

Comprehensive (Loss)
Income

Total 
Stockholders' Equity Shares Amount

Balance at December 31, 2020 105,980 $ 106 $ 2,866,786 $ 2,715,762 $ (61,726) $ 5,520,928 
Net income — — — 209,671 — 209,671 
Other comprehensive loss — — — — (22,924) (22,924)
Common stock issued for share-based

compensation 536 — — — — — 
Tax withholding related to vesting of restricted

stock (205) — (15,689) — — (15,689)
Share-based compensation expense — — 2,794 — — 2,794 

Balance at March 31, 2021 106,311 $ 106 $ 2,853,891 $ 2,925,433 $ (84,650) $ 5,694,780 

Three Months Ended March 31, 2020

 Common Stock Additional 
Paid-In 
Capital Accumulated Earnings

Accumulated 
Other 

Comprehensive (Loss)
Income

Total 
Stockholders' Equity Shares Amount

Balance at December 31, 2019 105,449 $ 105 $ 2,849,376 $ 2,326,620 $ (79,334) $ 5,096,767 
Cumulative-effect adjustment for the adoption of

ASU 2016-13 — — — (9,213) — (9,213)
Net income — — — 90,704 — 90,704 
Other comprehensive loss — — — — (4,316) (4,316)
Common stock issued for share-based

compensation 733 1 — — — 1 
Tax withholding related to vesting of restricted

stock (276) — (12,679) — — (12,679)
Share-based compensation expense — — 7,358 — — 7,358 

Balance at March 31, 2020 105,906 $ 106 $ 2,844,055 $ 2,408,111 $ (83,650) $ 5,168,622 

See accompanying notes to these condensed consolidated financial statements.
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FIRST SOLAR, INC.
CONDENSED CONSOLIDATED STATEMENTS OF CASH FLOWS

(In thousands)
(Unaudited)

 
Three Months Ended 

March 31,
2021 2020

Cash flows from operating activities:   
Net income $ 209,671 $ 90,704 
Adjustments to reconcile net income to cash used in operating activities:

Depreciation, amortization and accretion 63,205 56,279 
Impairments and net losses on disposal of long-lived assets 4,501 1,288 
Share-based compensation 3,115 7,204 
Deferred income taxes (11,538) (80,404)
Gain on sales of businesses, net (150,895) — 
Gains on sales of marketable securities and restricted marketable securities (11,696) (15,088)
Other, net 1,412 16,676 
Changes in operating assets and liabilities:

Accounts receivable, trade and unbilled (320,461) 242,680 
Prepaid expenses and other current assets (42,750) (13,387)
Inventories 12,602 (48,896)
Project assets and PV solar power systems 59,623 (50,756)
Other assets (20,814) (54,925)
Income tax receivable and payable 33,278 (9,425)
Accounts payable 7,853 (38,161)
Accrued expenses and other liabilities (115,190) (609,218)
Accrued solar module collection and recycling liability (1,394) 565 

Net cash used in operating activities (279,478) (504,864)
Cash flows from investing activities:

Purchases of property, plant and equipment (90,155) (112,546)
Purchases of marketable securities and restricted marketable securities (292,308) (405,794)
Proceeds from sales and maturities of marketable securities and restricted marketable securities 508,289 628,936 
Proceeds from sales of businesses 145,969 — 
Other investing activities 43 (14,150)

Net cash provided by investing activities 271,838 96,446 
Cash flows from financing activities:

Repayment of long-term debt (37,378) (325)
Proceeds from borrowings under long-term debt, net of discounts and issuance costs 21,616 — 
Payments of tax withholdings for restricted shares (15,689) (12,679)
Other financing activities — (436)

Net cash used in financing activities (31,451) (13,440)
Effect of exchange rate changes on cash, cash equivalents and restricted cash (652) (5,774)
Net decrease in cash, cash equivalents and restricted cash (39,743) (427,632)
Cash, cash equivalents and restricted cash, beginning of the period 1,273,594 1,446,510 
Cash, cash equivalents and restricted cash, end of the period $ 1,233,851 $ 1,018,878 

Supplemental disclosure of noncash investing and financing activities:   
Property, plant and equipment acquisitions funded by liabilities $ 76,095 $ 76,298 
Proceeds to be received from sales of businesses $ 156,965 $ — 

See accompanying notes to these condensed consolidated financial statements.
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FIRST SOLAR, INC.

NOTES TO CONDENSED CONSOLIDATED FINANCIAL STATEMENTS
(Unaudited)

1. Basis of Presentation

The accompanying unaudited condensed consolidated financial statements of First Solar, Inc. and its subsidiaries in this Quarterly Report have been prepared in
accordance with generally accepted accounting principles in the United States of America (“U.S. GAAP”) for interim financial  information and pursuant to the
instructions  to  Form  10-Q  and  Article  10  of  Regulation  S-X  of  the  Securities  and  Exchange  Commission  (the  “SEC”).  Accordingly,  these  interim  financial
statements do not include all of the information and footnotes required by U.S. GAAP for annual financial statements. In the opinion of First Solar management, all
adjustments  (consisting only of normal recurring adjustments)  considered necessary for a fair  statement  have been included.  Certain prior  period balances have
been reclassified to conform to the current period presentation.

The  preparation  of  condensed  consolidated  financial  statements  in  conformity  with  U.S.  GAAP requires  us  to  make  estimates  and  assumptions  that  affect  the
amounts  reported  in  the  financial  statements  and  accompanying  notes.  Despite  our  intention  to  establish  accurate  estimates  and  reasonable  assumptions,  actual
results could differ materially from such estimates and assumptions. Operating results for the three months ended March 31, 2021 are not necessarily indicative of
the results that may be expected for the year ending December 31, 2021 or for any other period. The condensed consolidated balance sheet at December 31, 2020
has been derived from the audited consolidated financial statements at that date, but does not include all of the information and footnotes required by U.S. GAAP
for  complete  financial  statements.  These  interim  financial  statements  and  notes  should  be  read  in  conjunction  with  the  audited  financial  statements  and  notes
thereto for the year ended December 31, 2020 included in our Annual Report on Form 10-K, which has been filed with the SEC.

Unless  expressly  stated  or  the  context  otherwise  requires,  the  terms  “the  Company,”  “we,”  “us,”  “our,”  and  “First  Solar”  refer  to  First  Solar,  Inc.  and  its
consolidated  subsidiaries,  and  the  term  “condensed  consolidated  financial  statements”  refers  to  the  accompanying  unaudited  condensed  consolidated  financial
statements contained in this Quarterly Report.

2. Sales of Businesses

Sale of North American O&M operations

Following an evaluation of the long-term cost structure, competitiveness, and risk-adjusted returns of our O&M services business, we received an offer to purchase
certain portions of the business and determined it was in the best interest of our stockholders to pursue the transaction. Accordingly, in August 2020, we entered
into an agreement with a subsidiary of Clairvest Group, Inc. (“Clairvest”) for the sale of our North American O&M operations.

On March 31, 2021, we completed the transaction for a closing purchase price of $151.5 million, subject to certain customary post-closing adjustments, of which
$146.0  million  was  received  on  March  31,  2021.  As  a  result  of  this  transaction,  we  recognized  a  gain  of  $119.2  million,  net  of  transaction  costs,  which  was
included in “Gain on sales of businesses, net” in our condensed consolidated statements of operations. The assets and liabilities associated with this business were
classified as held for sale in our condensed consolidated balance sheet as of December 31, 2020.

Sale of U.S. project development business

Following  a  separate  evaluation  of  the  long-term  cost  structure,  competitiveness,  and  risk-adjusted  returns  of  our  U.S.  project  development  business,  we
determined it  was also in the best  interest  of our stockholders to pursue the sale of this business.  In January 2021, we entered into an agreement with Leeward
Renewable Energy Development,
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LLC (“Leeward”),  a subsidiary of the Ontario Municipal  Employees Retirement System, for the sale of our U.S. project  development business,  which included
developing, contracting for the construction of, and selling utility-scale PV solar power systems in the United States. The transaction included our approximately
10 GW  utility-scale solar project pipeline, including the advanced-stage Horizon, Madison, Ridgely, Rabbitbrush, and Oak Trail projects, which are expected to
commence construction in the next two years; the 30MW  Barilla Solar project, which is operational; and certain other equipment. In addition, Leeward agreed to
certain module purchase commitments.

On March 31, 2021, we completed the transaction for an aggregate purchase price of $284.0 million, subject to certain customary post-closing adjustments. Such
purchase price included $151.4 million for the sale of the U.S. project development business; $100.5 million for the sale of 299 MW  of solar modules, which is
presented in “Net sales” on our condensed consolidated statements of operations; and $32.1 million of advanced payments for 93 MW  of solar modules not yet
delivered,  which  is  included  in  “Deferred  revenue”  on  our  condensed  consolidated  balance  sheet  as  of  March  31,  2021.  Proceeds  from  the  transaction  were
received in early April 2021.

We recognized a gain of $31.8 million, net of transaction costs, from the sale of our U.S. project development business, which is included in “Gain on sales of
businesses, net” in our condensed consolidated statements of operations. The assets and liabilities associated with this business were classified as held for sale in
our condensed consolidated balance sheet as of December 31, 2020.

3. Cash, Cash Equivalents, and Marketable Securities

Cash, cash equivalents, and marketable securities consisted of the following at March 31, 2021 and December 31, 2020 (in thousands):

March 31, 
2021

December 31, 
2020

Cash and cash equivalents:
Cash $ 972,877 $ 1,227,000 
Money market funds 2 2 

Total cash and cash equivalents 972,879 1,227,002 
Marketable securities:

Foreign debt 194,101 214,254 
U.S. debt 18,764 14,543 
Time deposits 349,870 291,269 

Total marketable securities 562,735 520,066 
Total cash, cash equivalents, and marketable securities $ 1,535,614 $ 1,747,068 

The  following  table  provides  a  reconciliation  of  cash,  cash  equivalents,  and  restricted  cash  reported  within  our  condensed  consolidated  balance  sheets  as  of
March 31, 2021 and December 31, 2020 to the total of such amounts as presented in the condensed consolidated statements of cash flows (in thousands):

Balance Sheet Line Item
March 31, 

2021
December 31, 

2020
Cash and cash equivalents Cash and cash equivalents $ 972,879 $ 1,227,002 
Restricted cash – current Prepaid expenses and other current assets 2,212 1,745 
Restricted cash – noncurrent Other assets 258,760 44,847 
Total cash, cash equivalents, and restricted cash $ 1,233,851 $ 1,273,594 

During the three months ended March 31, 2021, we sold marketable securities for proceeds of $5.5 million and realized gains of less than $0.1 million on such
sales. During the three months ended March 31, 2020, we sold marketable securities for proceeds of $130.8 million and realized losses of less than $0.1 million on
such sales. See

AC

AC
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Note 8. “Fair Value Measurements” to our condensed consolidated financial statements for information about the fair value of our marketable securities.

The following tables summarize the unrealized gains and losses related to our available-for-sale marketable securities, by major security type, as of March 31, 2021
and December 31, 2020 (in thousands):

 As of March 31, 2021
Amortized 

Cost
Unrealized 

Gains
Unrealized 

Losses
Allowance for Credit

Losses
Fair 
Value

Foreign debt $ 193,860 $ 268 $ 21 $ 6 $ 194,101 
U.S. debt 19,020 18 272 2 18,764 
Time deposits 350,000 — — 130 349,870 

Total $ 562,880 $ 286 $ 293 $ 138 $ 562,735 

 As of December 31, 2020
Amortized 

Cost
Unrealized 

Gains
Unrealized 

Losses
Allowance for Credit

Losses
Fair 
Value

Foreign debt $ 213,949 $ 367 $ 46 $ 16 $ 214,254 
U.S. debt 14,521 22 — — 14,543 
Time deposits 291,374 — — 105 291,269 

Total $ 519,844 $ 389 $ 46 $ 121 $ 520,066 

The  following  table  presents  the  change  in  the  allowance  for  credit  losses  related  to  our  available-for-sale  marketable  securities  for  the  three  months  ended
March 31, 2021 and 2020 (in thousands):

Three Months Ended 
March 31,

2021 2020
Allowance for credit losses, beginning of period $ 121 $ — 

Cumulative-effect adjustment for the adoption of ASU 2016-13 — 207 
Provision for credit losses, net 122 180 
Sales and maturities of marketable securities (105) (172)

Allowance for credit losses, end of period $ 138 $ 215 

The contractual maturities of our marketable securities as of March 31, 2021 were as follows (in thousands):

Fair 
Value

One year or less $ 458,537 
One year to two years 94,472 
Two years to three years — 
Three years to four years — 
Four years to five years 4,950 
More than five years 4,776 

Total $ 562,735 
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4. Restricted Marketable Securities

Restricted marketable securities consisted of the following as of March 31, 2021 and December 31, 2020 (in thousands):

 
 

March 31, 
2021

December 31, 
2020

Foreign government obligations $ — $ 149,700 
U.S. government obligations — 115,580 

Total restricted marketable securities $ — $ 265,280 

Our  restricted  marketable  securities  represent  long-term  marketable  securities  held  in  custodial  accounts  to  fund  the  estimated  future  cost  of  collecting  and
recycling modules covered under our solar module collection and recycling program. As of March 31, 2021 and December 31, 2020, such custodial accounts also
included noncurrent restricted cash balances of $254.7 million and $0.7 million, respectively, which were reported within “Other assets.” As necessary, we fund
any incremental amounts for our estimated collection and recycling obligations on an annual basis based on the estimated costs of collecting and recycling covered
modules,  estimated  rates  of  return  on our  restricted  marketable  securities,  and an estimated solar  module  life  of  25 years,  less  amounts  already funded in prior
years. We have established a trust under which estimated funds are put into custodial accounts with an established and reputable bank, for which First Solar, Inc.;
First  Solar Malaysia Sdn. Bhd.;  and First  Solar Manufacturing GmbH are grantors.  Trust  funds may be disbursed for qualified module collection and recycling
costs (including capital and facility related recycling costs), payments to customers for assuming collection and recycling obligations, and reimbursements of any
overfunded amounts. Investments in the trust must meet certain investment quality criteria comparable to highly rated government or agency bonds.

During the three months ended March 31, 2021, we sold all our restricted marketable securities for proceeds of $258.9 million and realized gains of $11.7 million
on  such  sales.  We  intend  to  reinvest  such  proceeds  and  continue  to  evaluate  investments  that  support  the  estimated  costs  of  our  solar  module  collection  and
recycling program. During the three months ended March 31, 2020, we sold certain restricted marketable securities for proceeds of $115.2 million, realized gains
of $15.1 million on such sales, and repurchased $114.5 million of restricted marketable securities as part of our ongoing management of the custodial accounts. See
Note 8. “Fair Value Measurements” to our condensed consolidated financial statements for information about the fair value of our restricted marketable securities.

The following table summarizes the unrealized gains and losses related to our restricted marketable securities, by major security type, as of December 31, 2020 (in
thousands):

 As of December 31, 2020
Amortized 

Cost
Unrealized 

Gains
Unrealized 

Losses
Allowance for Credit

Losses
Fair 
Value

Foreign government obligations $ 131,980 $ 17,720 $ — $ — $ 149,700 
U.S. government obligations 115,648 133 188 13 115,580 

Total $ 247,628 $ 17,853 $ 188 $ 13 $ 265,280 
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The following table presents the change in the allowance for credit losses related to our restricted marketable securities for the three months ended March 31, 2021
and 2020 (in thousands):

Three Months Ended 
March 31,

2021 2020
Allowance for credit losses, beginning of period $ 13 $ — 

Cumulative-effect adjustment for the adoption of ASU 2016-13 — 54 
Provision for credit losses, net 16 1 
Sales of restricted marketable securities (29) (25)

Allowance for credit losses, end of period $ — $ 30 

5. Consolidated Balance Sheet Details

Accounts receivable trade, net

Accounts receivable trade, net consisted of the following at March 31, 2021 and December 31, 2020 (in thousands):

 
March 31, 

2021
December 31, 

2020
Accounts receivable trade, gross $ 795,923 $ 269,095 
Allowance for credit losses (5,827) (3,009)

Accounts receivable trade, net $ 790,096 $ 266,086 

At March 31, 2021 and December 31, 2020, $63.6 million and $24.4 million, respectively, of our trade accounts receivable were secured by letters of credit, bank
guarantees, surety bonds, or other forms of financial security issued by creditworthy financial institutions.

Accounts receivable, unbilled, net

Accounts receivable, unbilled, net consisted of the following at March 31, 2021 and December 31, 2020 (in thousands):

 
March 31, 

2021
December 31, 

2020
Accounts receivable, unbilled $ 27,280 $ 26,673 
Allowance for credit losses (276) (303)

Accounts receivable, unbilled, net $ 27,004 $ 26,370 

Allowance for credit losses

The following tables present the change in the allowances for credit losses related to our accounts receivable for the three months ended March 31, 2021 and 2020
(in thousands):

Three Months Ended 
March 31,

Accounts receivable, trade 2021 2020
Allowance for credit losses, beginning of period $ 3,009 $ 1,386 

Cumulative-effect adjustment for the adoption of ASU 2016-13 — 171 
Provision for the credit losses, net 2,915 2,026 
Writeoffs (97) (252)

Allowance for credit losses, end of period $ 5,827 $ 3,331 
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Three Months Ended 
March 31,

Accounts receivable, unbilled 2021 2020
Allowance for credit losses, beginning of period $ 303 $ — 

Cumulative-effect adjustment for the adoption of ASU 2016-13 — 459 
Provision for credit losses, net (27) 764 

Allowance for credit losses, end of period $ 276 $ 1,223 

Inventories

Inventories consisted of the following at March 31, 2021 and December 31, 2020 (in thousands):

 
March 31, 

2021
December 31, 

2020
Raw materials $ 307,883 $ 292,334 
Work in process 62,898 64,709 
Finished goods 384,585 411,773 

Inventories $ 755,366 $ 768,816 
Inventories – current $ 550,270 $ 567,587 
Inventories – noncurrent $ 205,096 $ 201,229 

Prepaid expenses and other current assets

Prepaid expenses and other current assets consisted of the following at March 31, 2021 and December 31, 2020 (in thousands):

 
March 31, 

2021
December 31, 

2020
Prepaid expenses $ 162,573 $ 160,534 
Prepaid income taxes 38,586 71,051 
Derivative instruments (1) 7,723 3,315 
Restricted cash 2,212 1,745 
Other current assets 15,828 15,094 

Prepaid expenses and other current assets $ 226,922 $ 251,739 

——————————
(1) See Note 6. “Derivative Financial Instruments” to our condensed consolidated financial statements for discussion of our derivative instruments.
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Property, plant and equipment, net

Property, plant and equipment, net consisted of the following at March 31, 2021 and December 31, 2020 (in thousands):

 
March 31, 

2021
December 31, 

2020
Land $ 14,362 $ 14,498 
Buildings and improvements 692,493 693,762 
Machinery and equipment 2,459,941 2,184,236 
Office equipment and furniture 143,885 143,685 
Leasehold improvements 43,758 41,459 
Construction in progress 194,827 419,766 

Property, plant and equipment, gross 3,549,266 3,497,406 
Accumulated depreciation (1,151,280) (1,095,121)

Property, plant and equipment, net $ 2,397,986 $ 2,402,285 

Depreciation of property, plant and equipment was $56.8 million and $47.4 million for the three months ended March 31, 2021 and 2020, respectively.

PV solar power systems, net

Photovoltaic (“PV”) solar power systems, net consisted of the following at March 31, 2021 and December 31, 2020 (in thousands):

 
March 31, 

2021
December 31, 

2020
PV solar power systems, gross $ 291,998 $ 298,067 
Accumulated depreciation (55,582) (54,671)

PV solar power systems, net $ 236,416 $ 243,396 

Depreciation of PV solar power systems was $3.0 million and $5.8 million for the three months ended March 31, 2021 and 2020, respectively.

Project assets

Project assets consisted of the following at March 31, 2021 and December 31, 2020 (in thousands):

 
March 31, 

2021
December 31, 

2020
Project assets – development costs, including project acquisition and land costs $ 136,175 $ 176,346 
Project assets – construction costs 155,010 197,031 

Project assets $ 291,185 $ 373,377 

Project assets – current $ 6,984 $ — 
Project assets – noncurrent $ 284,201 $ 373,377 
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Other assets

Other assets consisted of the following at March 31, 2021 and December 31, 2020 (in thousands):

 
March 31, 

2021
December 31, 

2020
Restricted cash $ 258,760 $ 44,847 
Operating lease assets (1) 220,689 226,664 
Advanced payments for raw materials 95,624 97,883 
Accounts receivable, unbilled 53,281 22,722 
Indirect tax receivables 17,476 14,849 
Other 27,822 27,165 

Other assets $ 673,652 $ 434,130 

——————————
(1) See Note 7. “Leases” to our condensed consolidated financial statements for discussion of our lease arrangements.

Goodwill

Goodwill for the relevant reporting unit consisted of the following at March 31, 2021 and December 31, 2020 (in thousands):

December 31, 
2020

Acquisitions
(Impairments)

March 31, 
2021

Modules $ 407,827 $ — $ 407,827 
Accumulated impairment losses (393,365) — (393,365)

Goodwill $ 14,462 $ — $ 14,462 

Intangible assets, net

The following tables summarize our intangible assets at March 31, 2021 and December 31, 2020 (in thousands):

March 31, 2021

 Gross Amount
Accumulated
Amortization Net Amount

Developed technology $ 99,964 $ (54,582) $ 45,382 
Power purchase agreements 6,486 (1,377) 5,109 
Patents 8,173 (5,260) 2,913 

Intangible assets, net $ 114,623 $ (61,219) $ 53,404 

December 31, 2020

 Gross Amount
Accumulated
Amortization Net Amount

Developed technology $ 99,964 $ (52,115) $ 47,849 
Power purchase agreements 6,486 (1,296) 5,190 
Patents 8,173 (5,074) 3,099 

Intangible assets, net $ 114,623 $ (58,485) $ 56,138 

Amortization of intangible assets was $2.7 million and $2.6 million for the three months ended March 31, 2021 and 2020, respectively.
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Accrued expenses

Accrued expenses consisted of the following at March 31, 2021 and December 31, 2020 (in thousands):

 
March 31, 

2021
December 31, 

2020
Accrued project costs $ 51,852 $ 81,380 
Accrued property, plant and equipment 35,951 66,543 
Accrued inventory 25,591 25,704 
Product warranty liability (1) 22,275 22,278 
Accrued compensation and benefits 20,794 51,685 
Other 61,020 62,877 

Accrued expenses $ 217,483 $ 310,467 

——————————
(1) See Note 10. “Commitments and Contingencies” to our condensed consolidated financial statements for discussion of our “Product Warranties.”

Other current liabilities

Other current liabilities consisted of the following at March 31, 2021 and December 31, 2020 (in thousands):

 
March 31, 

2021
December 31, 

2020
Operating lease liabilities (1) $ 16,981 $ 14,006 
Derivative instruments (2) 2,938 5,280 
Other taxes payable 1,851 30,041 
Other 19,667 33,710 

Other current liabilities $ 41,437 $ 83,037 

——————————
(1) See Note 7. “Leases” to our condensed consolidated financial statements for discussion of our lease arrangements.

(2) See Note 6. “Derivative Financial Instruments” to our condensed consolidated financial statements for discussion of our derivative instruments.

Other liabilities

Other liabilities consisted of the following at March 31, 2021 and December 31, 2020 (in thousands):

 
March 31, 

2021
December 31, 

2020
Operating lease liabilities (1) $ 179,698 $ 189,034 
Product warranty liability (2) 71,798 72,818 
Deferred revenue 54,963 44,919 
Deferred tax liabilities, net 14,668 23,671 
Other 41,080 41,784 

Other liabilities $ 362,207 $ 372,226 
——————————

(1) See Note 7. “Leases” to our condensed consolidated financial statements for discussion of our lease arrangements.

(2) See Note 10. “Commitments and Contingencies” to our condensed consolidated financial statements for discussion of our “Product Warranties.”
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6. Derivative Financial Instruments

As a global company, we are exposed in the normal course of business to interest rate, foreign currency, and commodity price risks that could affect our financial
position, results of operations, and cash flows. We use derivative instruments to hedge against these risks and only hold such instruments for hedging purposes, not
for speculative or trading purposes.

Depending on the terms of the specific derivative instruments and market conditions, some of our derivative instruments may be assets and others liabilities at any
particular balance sheet date. We report all of our derivative instruments at fair value and account for changes in the fair value of derivative instruments within
“Accumulated other comprehensive loss” if the derivative instruments qualify for hedge accounting. For those derivative instruments that do not qualify for hedge
accounting  (i.e.,  “economic  hedges”),  we  record  the  changes  in  fair  value  directly  to  earnings.  See  Note  8.  “Fair  Value  Measurements”  to  our  condensed
consolidated financial statements for information about the techniques we use to measure the fair value of our derivative instruments.

The  following  tables  present  the  fair  values  of  derivative  instruments  included  in  our  condensed  consolidated  balance  sheets  as  of  March  31,  2021  and
December 31, 2020 (in thousands):

 March 31, 2021
Prepaid Expenses

and Other Current
Assets Other Assets

Other Current
Liabilities

Derivatives designated as hedging instruments:
Foreign exchange forward contracts $ 330 $ 22 $ 450 
Commodity swap contracts 2,283 — — 

Total derivatives designated as hedging instruments $ 2,613 $ 22 $ 450 

Derivatives not designated as hedging instruments:
Foreign exchange forward contracts $ 5,110 $ — $ 2,488 

Total derivatives not designated as hedging instruments $ 5,110 $ — $ 2,488 
Total derivative instruments $ 7,723 $ 22 $ 2,938 

 December 31, 2020
Prepaid Expenses

and Other Current
Assets

Other Current
Liabilities Other Liabilities

Derivatives designated as hedging instruments:
Foreign exchange forward contracts $ — $ 2,504 $ 341 
Commodity swap contracts 1,478 — — 

Total derivatives designated as hedging instruments $ 1,478 $ 2,504 $ 341 

Derivatives not designated as hedging instruments:
Foreign exchange forward contracts $ 1,837 $ 2,776 $ — 

Total derivatives not designated as hedging instruments $ 1,837 $ 2,776 $ — 
Total derivative instruments $ 3,315 $ 5,280 $ 341 
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The  following  table  presents  the  pretax  amounts  related  to  derivative  instruments  designated  as  cash  flow  hedges  affecting  accumulated  other  comprehensive
income (loss) and our condensed consolidated statements of operations for the three months ended March 31, 2021 and 2020 (in thousands):

Foreign Exchange
Forward Contracts

Commodity Swap
Contracts Total

Balance as of December 31, 2020 $ (3,644) $ 1,472 $ (2,172)
Amounts recognized in other comprehensive income (loss) 1,859 1,024 2,883 
Amounts reclassified to earnings impacting:

Cost of sales 1,129 7 1,136 
Balance as of March 31, 2021 $ (656) $ 2,503 $ 1,847 

Balance as of December 31, 2019 $ (962) $ — $ (962)
Amounts recognized in other comprehensive income (loss) 768 — 768 
Amounts reclassified to earnings impacting:

Cost of sales 207 — 207 
Balance as of March 31, 2020 $ 13 $ — $ 13 

During  the  three  months  ended  March  31,  2021  and  2020,  we  recognized  unrealized  losses  of  $0.1  million  and  unrealized  gains  of  $0.8  million,  respectively,
within “Cost of sales” for amounts excluded from effectiveness testing for our foreign exchange forward contracts designated as cash flow hedges.

The  following  table  presents  gains  and  losses  related  to  derivative  instruments  not  designated  as  hedges  affecting  our  condensed  consolidated  statements  of
operations for the three months ended March 31, 2021 and 2020 (in thousands):

Amount of Gain (Loss) Recognized in
Income

Three Months Ended 
March 31,

Income Statement Line Item 2021 2020
Foreign exchange forward contracts Cost of sales $ 169 $ 106 
Foreign exchange forward contracts Foreign currency loss, net 10,296 (275)
Interest rate swap contracts Interest expense, net — (2,404)

Interest Rate Risk

We use interest rate swap contracts to mitigate our exposure to interest rate fluctuations associated with certain of our debt instruments. We do not use such swap
contracts for speculative or trading purposes. During the three months ended March 31, 2020, all of our interest rate swap contracts related to project specific debt
facilities. Such swap contracts did not qualify for accounting as cash flow hedges in accordance with Accounting Standards Codification (“ASC”) 815 due to our
expectation to sell the associated projects before the maturity of their project specific debt financings and corresponding swap contracts. Accordingly, changes in
the fair values of these swap contracts were recorded directly to “Interest expense, net.”
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Foreign Currency Risk

Cash Flow Exposure

We expect certain of our subsidiaries to have future cash flows that will be denominated in currencies other than the subsidiaries’ functional currencies. Changes in
the exchange rates between the functional currencies of our subsidiaries and the other currencies in which they transact will cause fluctuations in the cash flows we
expect to receive or pay when these cash flows are realized or settled. Accordingly, we enter into foreign exchange forward contracts to hedge a portion of these
forecasted cash flows. As of March 31, 2021 and December 31, 2020, these foreign exchange forward contracts hedged our forecasted cash flows for periods up to
17 months and 20 months, respectively. These foreign exchange forward contracts qualify for accounting as cash flow hedges in accordance with ASC 815, and we
designated them as such. We report unrealized gains or losses on such contracts in “Accumulated other comprehensive loss” and subsequently reclassify applicable
amounts into earnings when the hedged transaction occurs and impacts earnings. We determined that these derivative financial instruments were highly effective as
cash flow hedges as of March 31, 2021 and December 31, 2020.

As of March 31, 2021 and December 31, 2020, the notional values associated with our foreign exchange forward contracts qualifying as cash flow hedges were as
follows (notional amounts and U.S. dollar equivalents in millions):

March 31, 2021
Currency Notional Amount USD Equivalent
U.S. dollar (1) $28.8 $28.8

December 31, 2020
Currency Notional Amount USD Equivalent
U.S. dollar (1) $43.4 $43.4

——————————
(1) These derivative instruments represent hedges of outstanding payables denominated in U.S. dollars at certain of our foreign subsidiaries whose functional currencies

are other than the U.S. dollar.

In the following 12 months, we expect to reclassify to earnings $0.7 million of net unrealized loss related to foreign exchange forward contracts that are included in
“Accumulated other comprehensive loss” at  March 31, 2021 as we realize the earnings effects of the related forecasted transactions.  The amount we ultimately
record to earnings will depend on the actual exchange rates when we realize the related forecasted transactions.

Transaction Exposure and Economic Hedging

Many  of  our  subsidiaries  have  assets  and  liabilities  (primarily  cash,  receivables,  deferred  taxes,  payables,  accrued  expenses,  and  solar  module  collection  and
recycling liabilities)  that are denominated in currencies other than the subsidiaries’  functional  currencies.  Changes in the exchange rates between the functional
currencies  of  our  subsidiaries  and  the  other  currencies  in  which  these  assets  and  liabilities  are  denominated  will  create  fluctuations  in  our  reported  condensed
consolidated statements of operations and cash flows. We may enter into foreign exchange forward contracts or other financial instruments to economically hedge
assets and liabilities against the effects of currency exchange rate fluctuations. The gains and losses on such foreign exchange forward contracts will economically
offset all or part of the transaction gains and losses that we recognize in earnings on the related foreign currency denominated assets and liabilities.

We also  enter  into  foreign  exchange  forward  contracts  to  economically  hedge  balance  sheet  and  other  exposures  related  to  transactions  between  certain  of  our
subsidiaries  and  transactions  with  third  parties.  Such  contracts  are  considered  economic  hedges  and  do  not  qualify  for  hedge  accounting.  Accordingly,  we
recognize gains or losses
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from  the  fluctuations  in  foreign  exchange  rates  and  the  fair  value  of  these  derivative  contracts  in  “Foreign  currency  loss,  net”  on  our  condensed  consolidated
statements of operations.

As of March 31, 2021 and December 31, 2020, the notional values of our foreign exchange forward contracts that do not qualify for hedge accounting were as
follows (notional amounts and U.S. dollar equivalents in millions):

March 31, 2021
Transaction Currency Notional Amount USD Equivalent
Purchase Australian dollar AUD 3.2 $2.4
Purchase Brazilian real BRL 2.6 $0.5
Purchase Chilean peso CLP 1,590.5 $2.2
Sell Chilean peso CLP 4,214.4 $5.8
Purchase Euro €84.2 $98.7
Sell Euro €144.8 $169.7
Sell Indian rupee INR 355.6 $4.8
Purchase Japanese yen ¥2,403.1 $21.8
Sell Japanese yen ¥19,729.5 $178.8
Purchase Malaysian ringgit MYR 25.4 $6.1
Sell Malaysian ringgit MYR 28.7 $6.9
Sell Mexican peso MXN 34.6 $1.7
Purchase Singapore dollar SGD 5.3 $3.9

December 31, 2020
Transaction Currency Notional Amount USD Equivalent
Purchase Australian dollar AUD 3.2 $2.5
Purchase Brazilian real BRL 2.6 $0.5
Sell Canadian dollar CAD 8.9 $7.0
Purchase Chilean peso CLP 2,006.0 $2.8
Sell Chilean peso CLP 4,476.7 $6.3
Purchase Euro €140.0 $172.1
Sell Euro €63.6 $78.2
Sell Indian rupee INR 619.2 $8.4
Purchase Japanese yen ¥1,593.7 $15.5
Sell Japanese yen ¥20,656.6 $200.5
Purchase Malaysian ringgit MYR 69.3 $17.2
Sell Malaysian ringgit MYR 24.9 $6.2
Sell Mexican peso MXN 34.6 $1.7
Purchase Singapore dollar SGD 2.9 $2.2

Commodity Price Risk

We use commodity swap contracts to mitigate our exposure to commodity price fluctuations for certain raw materials used in the production of our modules. In
August 2020, we entered into a commodity swap contract to hedge a portion of our forecasted cash flows for purchases of aluminum frames for a one-year period.
Such swap had an initial  notional value based on metric tons of forecasted aluminum purchases,  equivalent  to $24.9 million,  and entitled us to receive a three-
month average London Metals Exchange price for aluminum while requiring us to pay certain fixed prices. The notional amount of the commodity swap contract
proportionately adjusts with forecasted purchases of aluminum frames. As of March 31, 2021, the notional value associated with this contract was $6.2 million.
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This commodity swap contract qualifies for accounting as a cash flow hedge in accordance with ASC 815, and we designated it as such. We report unrealized gains
or losses on such contract in “Accumulated other comprehensive loss” and subsequently reclassify applicable amounts into earnings when the hedged transaction
occurs  and  impacts  earnings.  We  determined  that  this  derivative  financial  instrument  was  highly  effective  as  a  cash  flow  hedge  as  of  March  31,  2021.  In  the
following  12  months,  we  expect  to  reclassify  into  earnings  $2.5  million  of  net  unrealized  gains  related  to  this  commodity  swap  contract  that  are  included  in
“Accumulated other comprehensive loss” at  March 31, 2021 as we realize the earnings effects of the related forecasted transactions.  The amount we ultimately
record to earnings will depend on the actual commodity pricing when we realize the related forecasted transactions.

7. Leases

Our  lease  arrangements  include  land  associated  with  our  systems  projects,  our  corporate  and  administrative  offices,  land  for  our  international  manufacturing
facilities, and certain of our manufacturing equipment. Such leases primarily relate to assets located in the United States, Japan, Malaysia, and Vietnam.

The following table presents certain quantitative information related to our lease arrangements for the three months ended March 31, 2021 and 2020, and as of
March 31, 2021 and December 31, 2020 (in thousands):

Three Months Ended 
March 31,

2021 2020
Operating lease cost $ 4,033 $ 4,178 
Variable lease cost 538 666 
Short-term lease cost 371 961 

Total lease cost $ 4,942 $ 5,805 

Payments of amounts included in the measurement of operating lease liabilities $ 4,113 $ 4,897 
Lease assets obtained in exchange for operating lease liabilities $ 13,598 $ 17,576 

March 31, 
2021

December 31, 
2020

Operating lease assets $ 220,689 $ 226,664 
Operating lease liabilities – current 16,981 14,006 
Operating lease liabilities – noncurrent 179,698 189,034 

Weighted-average remaining lease term 20 years 20 years
Weighted-average discount rate 2.7 % 2.9 %
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As of March 31, 2021, the future payments associated with our lease liabilities were as follows (in thousands):

Total Lease
Liabilities

Remainder of 2021 $ 16,317 
2022 17,406 
2023 16,868 
2024 16,493 
2025 16,008 
2026 14,556 
Thereafter 139,512 

Total future payments 237,160 
Less: interest (40,481)

Total lease liabilities $ 196,679 

8. Fair Value Measurements

The following is a description of the valuation techniques that we use to measure the fair value of assets and liabilities that we measure and report at fair value on a
recurring basis:

• Cash Equivalents. At March 31, 2021 and December 31, 2020, our cash equivalents consisted of money market funds. We value our cash equivalents using
observable inputs that reflect quoted prices for securities with identical characteristics and classify the valuation techniques that use these inputs as Level 1.

• Marketable Securities and Restricted Marketable Securities. At March 31, 2021 and December 31, 2020, our marketable securities consisted of foreign debt,
U.S. debt, and time deposits. As of December 31, 2020, our restricted marketable securities consisted of foreign and U.S. government obligations. We value
our marketable securities and restricted marketable securities using observable inputs that reflect quoted prices for securities with identical characteristics or
quoted prices for securities with similar characteristics and other observable inputs (such as interest rates that are observable at commonly quoted intervals).
Accordingly, we classify the valuation techniques that use these inputs as either Level 1 or Level 2 depending on the inputs used. We also consider the effect
of our counterparties’ credit standing in these fair value measurements.

• Derivative  Assets  and  Liabilities.  At  March  31,  2021  and  December  31,  2020,  our  derivative  assets  and  liabilities  consisted  of  foreign  exchange  forward
contracts  involving  major  currencies  and  commodity  swap  contracts  involving  major  commodity  prices.  Since  our  derivative  assets  and  liabilities  are  not
traded  on  an  exchange,  we  value  them  using  standard  industry  valuation  models.  As  applicable,  these  models  project  future  cash  flows  and  discount  the
amounts to a present value using market-based observable inputs, including interest rate curves, credit risk, foreign exchange rates, forward and spot prices for
currencies, and forward prices for commodities. These inputs are observable in active markets over the contract term of the derivative instruments we hold,
and accordingly, we classify the valuation techniques as Level 2. In evaluating credit risk, we consider the effect of our counterparties’ and our own credit
standing in the fair value measurements of our derivative assets and liabilities, respectively.
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At March 31, 2021 and December 31, 2020, the fair value measurements of our assets and liabilities measured on a recurring basis were as follows (in thousands):

  
Fair Value Measurements at Reporting 

Date Using
  
  
  
  
  
 

March 31, 
2021

Quoted Prices 
in Active 

Markets for 
Identical 

Assets 
(Level 1)

Significant 
Other 

Observable 
Inputs 

(Level 2)

 
Significant

Unobservable
Inputs

(Level 3)
Assets:

Cash equivalents:
Money market funds $ 2 $ 2 $ — $ — 

Marketable securities:
Foreign debt 194,101 — 194,101 — 
U.S. debt 18,764 — 18,764 — 
Time deposits 349,870 349,870 — — 

Derivative assets 7,745 — 7,745 — 
Total assets $ 570,482 $ 349,872 $ 220,610 $ — 

Liabilities:
Derivative liabilities $ 2,938 $ — $ 2,938 $ — 

  
Fair Value Measurements at Reporting 

Date Using
  
  
  
  
  
 

December 31, 
2020

Quoted Prices 
in Active 

Markets for 
Identical 

Assets 
(Level 1)

Significant 
Other 

Observable 
Inputs 

(Level 2)

 
Significant

Unobservable
Inputs

(Level 3)
Assets:     

Cash equivalents:
Money market funds $ 2 $ 2 $ — $ — 

Marketable securities:
Foreign debt 214,254 — 214,254 — 
U.S. debt 14,543 — 14,543 — 
Time deposits 291,269 291,269 — — 

Restricted marketable securities 265,280 — 265,280 — 
Derivative assets 3,315 — 3,315 — 

Total assets $ 788,663 $ 291,271 $ 497,392 $ — 
Liabilities:

Derivative liabilities $ 5,621 $ — $ 5,621 $ — 
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Fair Value of Financial Instruments

At  March  31,  2021  and  December  31,  2020,  the  carrying  values  and  fair  values  of  our  financial  instruments  not  measured  at  fair  value  were  as  follows  (in
thousands):

 March 31, 2021 December 31, 2020
  
 

Carrying 
Value

Fair 
Value

Carrying 
Value

Fair 
Value

Assets:     
Accounts receivable, unbilled - noncurrent $ 53,281 $ 47,767 $ 22,722 $ 22,096 

Liabilities:
Long-term debt, including current maturities (1) $ 264,427 $ 262,442 $ 287,149 $ 297,076 

——————————
(1) Excludes unamortized discounts and issuance costs.

The carrying values in our condensed consolidated balance sheets of our trade accounts receivable, current unbilled accounts receivable, restricted cash, accounts
payable, and accrued expenses approximated their fair values due to their nature and relatively short maturities; therefore, we excluded them from the foregoing
table. The fair value measurements for our noncurrent unbilled accounts receivable and long-term debt are considered Level 2 measurements under the fair value
hierarchy.

Credit Risk

We have certain financial and derivative instruments that subject us to credit risk. These consist primarily of cash, cash equivalents, marketable securities, accounts
receivable, restricted cash, foreign exchange forward contracts, and commodity swap contracts. We are exposed to credit losses in the event of nonperformance by
the counterparties to our financial and derivative instruments. We place these instruments with various high-quality financial institutions and limit the amount of
credit  risk  from  any  one  counterparty.  We  continuously  evaluate  the  credit  standing  of  our  counterparty  financial  institutions.  Our  net  sales  are  primarily
concentrated  among a  limited  number  of  customers.  We monitor  the  financial  condition  of  our  customers  and  perform credit  evaluations  whenever  considered
necessary.  Depending  upon  the  sales  arrangement,  we  may  require  some  form  of  payment  security  from  our  customers,  including  advance  payments,  parent
guarantees, letters of credit, bank guarantees, or surety bonds. We also have power purchase agreements (“PPAs”) that subject us to credit risk in the event our off-
take counterparties are unable to fulfill their contractual obligations, which may adversely affect our project assets and certain receivables. Accordingly, we closely
monitor the credit standing of existing and potential off-take counterparties to limit such risks.
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9. Debt

Our long-term debt consisted of the following at March 31, 2021 and December 31, 2020 (in thousands):

Balance (USD)

Loan Agreement Currency
March 31, 

2021
December 31, 

2020
Revolving Credit Facility USD $ — $ — 
Luz del Norte Credit Facilities USD 185,639 186,230 
Japan Credit Facility JPY 34,246 13,813 
Tochigi Credit Facility JPY — 39,400 
Kyoto Credit Facility JPY 44,542 47,706 
Ikeda Credit Facility JPY — — 
Long-term debt principal 264,427 287,149 
Less: unamortized discounts and issuance costs (7,527) (7,918)
Total long-term debt 256,900 279,231 
Less: current portion (2,453) (41,540)
Noncurrent portion $ 254,447 $ 237,691 

Revolving Credit Facility

Our amended and restated credit agreement with several financial institutions as lenders and JPMorgan Chase Bank, N.A. as administrative agent provides us with
a senior secured credit facility (the “Revolving Credit Facility”) with an aggregate borrowing capacity of $500.0 million, which we may increase to $750.0 million,
subject to certain conditions. Borrowings under the credit facility bear interest at (i) London Interbank Offered Rate (“LIBOR”), adjusted for Eurocurrency reserve
requirements, plus a margin of 2.00% or (ii) a base rate as defined in the credit agreement plus a margin of 1.00% depending on the type of borrowing requested.
These  margins  are  also  subject  to  adjustment  depending  on  our  consolidated  leverage  ratio.  We  had  no  borrowings  under  our  Revolving  Credit  Facility  as  of
March 31, 2021 and December 31, 2020 and had issued $3.4 million and $4.3 million, respectively, of letters of credit using availability under the facility. Loans
and  letters  of  credit  issued  under  the  Revolving  Credit  Facility  are  jointly  and  severally  guaranteed  by  First  Solar,  Inc.;  First  Solar  Electric,  LLC;  First  Solar
Electric (California), Inc.; and First Solar Development, LLC and are secured by interests in substantially all of the guarantors’ tangible and intangible assets other
than certain excluded assets.

In addition to paying interest on outstanding principal under the Revolving Credit Facility, we are required to pay a commitment fee at a rate of 0.30% per annum,
based on the average daily unused commitments under the facility, which may also be adjusted due to changes in our consolidated leverage ratio. We also pay a
letter of credit fee based on the applicable margin for Eurocurrency revolving loans on the face amount of each letter of credit and a fronting fee of 0.125%. Our
Revolving Credit Facility matures in July 2022.

Luz del Norte Credit Facilities

In August 2014, Parque Solar Fotovoltaico Luz del Norte SpA (“Luz del Norte”), our indirect wholly-owned subsidiary and project company, entered into credit
facilities (the “Luz del Norte Credit Facilities”) with the U.S. International Development Finance Corporation (“DFC”) and the International Finance Corporation
(“IFC”)  to  provide  limited-recourse  senior  secured  debt  financing  for  the  design,  development,  financing,  construction,  testing,  commissioning,  operation,  and
maintenance of a 141 MW  PV solar power plant located near Copiapó, Chile.AC
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In March 2017,  we amended the terms of the DFC and IFC credit  facilities.  Such amendments  (i)  allowed for  the capitalization of  accrued and unpaid interest
through  March  15,  2017,  along  with  the  capitalization  of  certain  future  interest  payments  as  variable  rate  loans  under  the  credit  facilities,  (ii)  allowed  for  the
conversion of certain fixed rate loans to variable rate loans upon scheduled repayment, (iii) extended the maturity of the DFC and IFC loans until June 2037, and
(iv) canceled the remaining borrowing capacity under the DFC and IFC credit facilities with the exception of the capitalization of certain future interest payments.
As  of  March  31,  2021  and  December  31,  2020,  the  balance  outstanding  on  the  DFC  loans  was  $139.0  million  and  $139.4  million,  respectively.  As  of
March 31, 2021 and December 31, 2020, the balance outstanding on the IFC loans was $46.6 million and $46.8 million, respectively. The DFC and IFC loans are
secured by liens over all of Luz del Norte’s assets and by a pledge of all of the equity interests in the entity.

Japan Credit Facility

In September 2015, First Solar Japan GK, our wholly-owned subsidiary, entered into a construction loan facility with Mizuho Bank, Ltd. for borrowings up to ¥4.0
billion ($33.4 million) for the development and construction of utility-scale PV solar power plants in Japan (the “Japan Credit  Facility”).  Borrowings under the
facility generally mature within 12 months following the completion of construction activities for each financed project. The facility is guaranteed by First Solar,
Inc. and secured by pledges of certain projects’ cash accounts and other rights in the projects.

Tochigi Credit Facility

In June 2017, First Solar Japan GK, our wholly-owned subsidiary, entered into a term loan facility with Mizuho Bank, Ltd. for borrowings up to ¥7.0 billion ($62.2
million)  for  the development  of  utility-scale  PV solar  power plants  in  Japan (the “Tochigi  Credit  Facility”).  In  March 2021,  the  credit  facility  matured and we
repaid the remaining $36.8 million principal balance.

Kyoto Credit Facility

In July 2020,  First  Solar  Japan GK, our wholly-owned subsidiary,  entered into a  construction loan facility  with Mizuho Bank,  Ltd.  for  borrowings up to ¥15.0
billion  ($142.8  million),  which  are  intended  to  be  used  for  the  construction  of  a  38  MW  PV  solar  power  plant  located  in  Kyoto,  Japan  (the  “Kyoto  Credit
Facility”).  Borrowings  under  the  facility  generally  mature  within  12  months  following  the  completion  of  construction  activities  at  the  project.  The  facility  is
guaranteed by First Solar,  Inc. and First Solar Japan GK, our wholly-owned subsidiary, and secured by pledges of the project’s cash accounts and certain other
assets.

Ikeda Credit Facility

In March 2021, FS Japan Project B4 GK (“Ikeda”), our indirect wholly-owned subsidiary and project company, entered into a credit agreement (the “Ikeda Credit
Facility”) with MUFG Bank, Ltd.; Japan Post Insurance Co., Ltd.;  The Shizuoka Bank, Ltd.; The Hyakugo Bank, Ltd.;  The Iyo Bank, Ltd.;  and The Yamagata
Bank,  Ltd.  for  aggregate  borrowings  up  to  ¥9.8  billion  ($88.6  million)  for  the  development  and  construction  of  a  21  MW  PV  solar  power  plant  located  in
Tochigi,  Japan.  The  credit  facility  consists  of  a  ¥4.7  billion  ($43.1  million)  fixed  rate  term  loan  facility,  a  ¥3.8  billion  ($34.1  million)  variable  rate  term  loan
facility, a ¥0.9 billion ($8.2 million) consumption tax facility, and a ¥0.4 billion ($3.2 million) debt service reserve facility. The fixed rate and variable rate term
loan facilities mature in April 2040, the consumption tax facility matures in May 2024, and the debt service reserve facility is expected to mature in October 2039.
The credit facility is secured by pledges of certain of Ikeda’s assets, accounts, material project documents, and by the equity interests in the entity.

AC

AC
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Variable Interest Rate Risk

Certain of our long-term debt agreements bear interest at prime, LIBOR, Tokyo Interbank Offered Rate (“TIBOR”), or equivalent variable rates. An increase in
these  variable  rates  would  increase  the  cost  of  borrowing  under  our  Revolving  Credit  Facility  and  certain  project  specific  debt  financings.  Our  long-term debt
borrowing rates as of March 31, 2021 were as follows:

Loan Agreement March 31, 2021
Revolving Credit Facility 2.11%

Luz del Norte Credit Facilities (1)
Fixed rate loans at bank rate plus 3.50%

Variable rate loans at 91-Day U.S. Treasury Bill Yield or LIBOR plus 3.50%

Japan Credit Facility 1-month TIBOR plus 0.55%
Kyoto Credit Facility 1-month TIBOR plus 0.60%

Ikeda Credit Facility

Fixed rate term loan facility at 1.20%
Variable rate term loan facility at 6-month TIBOR plus 0.70%

Consumption tax facility at 3-month TIBOR plus 0.50%
Debt service reserve facility at 6-month TIBOR plus 1.20%

——————————
(1) Outstanding balance comprised of $141.3 million of fixed rate loans and $44.3 million of variable rate loans as of March 31, 2021.

Future Principal Payments

At March 31, 2021, the future principal payments on our long-term debt were due as follows (in thousands):

Total Debt
Remainder of 2021 $ 1,810 
2022 38,281 
2023 6,084 
2024 51,563 
2025 7,560 
2026 7,965 
Thereafter 151,164 

Total long-term debt future principal payments $ 264,427 

10. Commitments and Contingencies

Commercial Commitments

During the normal course of business, we enter into commercial commitments in the form of letters of credit and surety bonds to provide financial and performance
assurance to third parties. As of March 31, 2021, the majority of these commercial commitments supported our systems projects. As of March 31, 2021, the issued
and outstanding amounts and available capacities under these commitments were as follows (in millions):

Issued and
Outstanding Available Capacity

Revolving Credit Facility (1) $ 3.4 $ 396.6 
Bilateral facilities (2) 112.7 293.3 
Surety bonds 56.9 660.0 
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——————————
(1) Our Revolving Credit Facility provides us with a sub-limit of $400.0 million to issue letters of credit, subject to certain additional limits depending on the currencies of

the letters of credit, at a fee based on the applicable margin for Eurocurrency revolving loans and a fronting fee.

(2) Of the total letters of credit issued under the bilateral facilities, $1.2 million was secured with cash.

Product Warranties

When we recognize revenue for module or system sales, we accrue liabilities for the estimated future costs of meeting our limited warranty obligations for both
modules and the balance of the systems. We make and revise these estimates based primarily on the number of solar modules under warranty installed at customer
locations, our historical experience with and projections of warranty claims, and our estimated per-module replacement costs. We also monitor our expected future
module  performance  through  certain  quality  and  reliability  testing  and  actual  performance  in  certain  field  installation  sites.  From time  to  time,  we  have  taken
remediation actions with respect to affected modules beyond our limited warranties and may elect to do so in the future, in which case we would incur additional
expenses. Such potential voluntary future remediation actions beyond our limited warranty obligations may be material to our condensed consolidated statements
of operations if we commit to any such remediation actions.

Product warranty activities during the three months ended March 31, 2021 and 2020 were as follows (in thousands):

Three Months Ended 
March 31,

 2021 2020
Product warranty liability, beginning of period $ 95,096 $ 129,797 

Accruals for new warranties issued 2,277 2,285 
Settlements (3,226) (6,562)
Changes in estimate of product warranty liability (74) (1,019)

Product warranty liability, end of period $ 94,073 $ 124,501 

Current portion of warranty liability $ 22,275 $ 20,399 
Noncurrent portion of warranty liability $ 71,798 $ 104,102 

We estimate our limited product warranty liability for power output and defects in materials and workmanship under normal use and service conditions based on
return rates for each series of module technology. In general, we expect the return rates for our newer series of module technology to be lower than our older series.
We estimate that the return rate for such newer series of module technology will be less than 1%. As of March 31, 2021, a 1% increase in the return rate across all
series of module technology would increase our product warranty liability by $108.8 million, and a 1% increase in the return rate for balance of systems (“BoS”)
parts would not have a material impact on the associated warranty liability.

Performance Guarantees

As  part  of  our  systems  business,  we  conduct  performance  testing  of  a  system  prior  to  substantial  completion  to  confirm  the  system  meets  its  operational  and
capacity expectations noted in the engineering, procurement, and construction (“EPC”) agreement. In addition, we may provide an energy performance test during
the first  or second year of a system’s operation to demonstrate that the actual energy generation for the applicable period meets or exceeds the modeled energy
expectation,  after  certain  adjustments.  If  there  is  an  underperformance  event  with  regard  to  these  tests,  we  may  incur  liquidated  damages  as  specified  in  the
applicable EPC agreement. In certain instances, a bonus payment may be received at the end of the applicable test period if the system performs above a specified
level.  As  of  March  31,  2021  and  December  31,  2020,  we  accrued  $2.9  million  and  $10.2  million,  respectively,  for  our  estimated  obligations  under  such
arrangements, which were classified as “Other current liabilities” in our condensed consolidated balance sheets.

26



Table of Contents

Indemnifications

In  certain  limited  circumstances,  we  have  provided  indemnifications  to  customers  or  other  parties,  including  project  tax  equity  investors,  under  which  we  are
contractually  obligated  to  compensate  such  parties  for  losses  they  suffer  resulting  from a  breach  of  a  representation,  warranty,  or  covenant;  a  reduction  in  tax
benefits received, including investment tax credits; the resolution of specific matters associated with a project’s development or construction; or guarantees of a
third party’s payment or performance obligations. Project related tax benefits are, in part, based on guidance provided by the Internal Revenue Service and U.S.
Treasury Department,  which includes  assumptions  regarding the fair  value of  qualifying PV solar  power systems.  For  contracts  that  have such indemnification
provisions,  we initially  recognize  a liability  under  ASC 460 for  the estimated premium that  would be required by a guarantor  to issue the same indemnity in a
standalone arm’s-length transaction with an unrelated party. We may base these estimates on the cost of insurance or other instruments that cover the underlying
risks  being  indemnified  and  may  purchase  such  instruments  to  mitigate  our  exposure  to  potential  indemnification  payments.  We  subsequently  measure  such
liabilities at the greater of the initially estimated premium or the contingent liability required to be recognized under ASC 450. We recognize any indemnification
liabilities as a reduction of earnings associated with the related transaction.

After an indemnification liability is recorded, we derecognize such amount pursuant to ASC 460 depending on the nature of the indemnity, which derecognition
typically occurs upon expiration or settlement of the arrangement, and any contingent aspects of the indemnity are accounted for in accordance with ASC 450. As
of March 31, 2021 and December 31, 2020, we accrued $6.0 million and $3.2 million of current indemnification liabilities, respectively. As of March 31, 2021, the
maximum potential amount of future payments under our indemnifications was $146.8 million, and we held insurance and other instruments allowing us to recover
up to $72.0 million of potential amounts paid under the indemnifications.

Solar Module Collection and Recycling Liability

We previously established a module collection and recycling program, which has since been discontinued, to collect and recycle modules sold and covered under
such program once the modules reach the end of their service lives. For legacy customer sales contracts that were covered under this program, we agreed to pay the
costs for the collection and recycling of qualifying solar modules, and the end-users agreed to notify us, disassemble their solar power systems, package the solar
modules for shipment, and revert ownership rights over the modules back to us at the end of the modules’ service lives. Accordingly, we recorded any collection
and recycling obligations within “Cost of sales” at the time of sale based on the estimated cost to collect and recycle the covered solar modules.

We  estimate  the  cost  of  our  collection  and  recycling  obligations  based  on  the  present  value  of  the  expected  future  cost  of  collecting  and  recycling  the  solar
modules, which includes estimates for the cost of packaging materials; the cost of freight from the solar module installation sites to a recycling center; material,
labor, and capital costs; and by-product credits for certain materials recovered during the recycling process. We base these estimates on our experience collecting
and recycling solar modules and certain assumptions regarding costs at the time the solar modules will be collected and recycled. In the periods between the time
of  sale  and  the  related  settlement  of  the  collection  and  recycling  obligation,  we  accrete  the  carrying  amount  of  the  associated  liability  and  classify  the
corresponding expense within “Selling, general and administrative” expense on our condensed consolidated statements of operations.

Our module collection and recycling liability was $128.1 million and $130.7 million as of March 31, 2021 and December 31, 2020, respectively. As of March 31,
2021, a 1% increase in the annualized inflation rate used in our estimated future collection and recycling cost  per module would increase the liability by $21.2
million, and a 1% decrease in that rate would decrease the liability by $18.3 million. See Note 4. “Restricted Marketable Securities” to our condensed consolidated
financial statements for more information about our arrangements for funding this liability.
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Legal Proceedings

We are party to legal matters and claims in the normal course of our operations, which are described in Note 13 within our Annual Report on Form 10-K for the
year  ended  December  31,  2020.  While  we  believe  the  ultimate  outcome  of  these  matters  and  claims  will  not  have  a  material  adverse  effect  on  our  financial
position,  results  of operations,  or cash flows,  the outcome of such matters  and claims is not determinable  with certainty,  and negative outcomes may adversely
affect us. There have been no material changes to these matters since our Annual Report on Form 10-K for the year ended December 31, 2020 was filed with the
SEC on February 26, 2021.

11. Revenue from Contracts with Customers

The following table presents the disaggregation of revenue from contracts  with customers for the three months ended March 31, 2021 and 2020 along with the
reportable segment for each category (in thousands):

Three Months Ended 
March 31,

Category Segment 2021 2020
Solar modules Modules $ 534,670 $ 393,681 
Solar power systems Systems 226,967 90,076 
O&M services Systems 27,235 29,475 
Energy generation (1) Systems 14,579 17,973 
EPC services (2) Systems (77) 919 

Net sales $ 803,374 $ 532,124 

——————————
(1) During  the  three  months  ended  March  31,  2020,  the  majority  of  energy  generated  and  sold  by  our  PV  solar  power  systems  was  accounted  for  under  ASC  840

consistent with the classification of the associated PPAs.

(2) For certain of our EPC agreements, we provide an energy performance test during the first or second year of a system’s operation to demonstrate that the actual energy
generation for the applicable period meets or exceeds the modeled energy expectation, after certain adjustments. If there is an underperformance event with regard to
these tests,  we may incur  liquidated damages as specified in the applicable  EPC agreement.  During the three months ended March 31,  2021 we accrued liquidated
damages  for  certain  of  these  arrangements,  which  we  recognized  as  a  reduction  to  revenue.  See  Note  10.  “Commitments  and  Contingencies”  to  our  condensed
consolidated financial statements for discussion of our performance guarantee arrangements.

We recognize revenue for module sales at a point in time following the transfer of control of the modules to the customer, which typically occurs upon shipment or
delivery depending on the terms of the underlying contracts.  Such contracts  may contain provisions that  require us to make liquidated damage payments to the
customer  if  we  fail  to  ship  or  deliver  modules  by  scheduled  dates.  We recognize  these  liquidated  damages  as  a  reduction  of  revenue  in  the  period  we transfer
control of the modules to the customer.

For  EPC  services,  or  sales  of  solar  power  systems  with  EPC  services,  we  recognize  revenue  over  time  using  cost  based  input  methods,  in  which  significant
judgment is required to evaluate assumptions including the amount of net contract revenues and the total estimated costs to determine our progress toward contract
completion.  If  the  estimated total  costs  on any contract  are  greater  than the  net  contract  revenues,  we recognize  the  entire  estimated  loss  in  the  period the  loss
becomes known. The cumulative effect of revisions to estimates related to net contract revenues or costs to complete contracts are recorded in the period in which
the revisions to estimates are identified and the amounts can be reasonably estimated.

Changes in estimates for sales of systems and EPC services occur for a variety of reasons, including but not limited to (i) construction plan accelerations or delays,
(ii)  module cost forecast  changes,  (iii)  cost related change orders,  or (iv) changes in other information used to estimate costs.  Changes in estimates may have a
material effect on our condensed consolidated statements of operations.
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The following table outlines the impact on revenue of net changes in estimated transaction prices and input costs for systems related sales contracts (both increases
and decreases) for the three months ended March 31, 2021 and 2020 as well as the number of projects that comprise such changes. For purposes of the table, we
only include projects with changes in estimates that have a net impact on revenue of at least $1.0 million during the periods presented. Also included in the table is
the net change in estimate as a percentage of the aggregate revenue for such projects.

Three Months Ended 
March 31,

 2021 2020
Number of projects 4 2 

Increase (decrease) in revenue from net changes in transaction prices (in thousands) $ 1,634 $ (762)
Increase in revenue from net changes in input cost estimates (in thousands) — 1,885 
Net increase in revenue from net changes in estimates (in thousands) $ 1,634 $ 1,123 

Net change in estimate as a percentage of aggregate revenue 0.1 % 0.3 %

The following table reflects the changes in our contract assets, which we classify as “Accounts receivable, unbilled,” and our contract liabilities, which we classify
as “Deferred revenue,” for the three months ended March 31, 2021. As of December 31, 2020, these balances excluded any assets or liabilities classified as held for
sale (in thousands):

 
March 31, 

2021
December 31, 

2020 Three Month Change
Accounts receivable, unbilled (1) $ 80,561 $ 49,395 
Allowance for credit losses (276) (303)

Accounts receivable, unbilled, net $ 80,285 $ 49,092 $ 31,193 64 %

Deferred revenue (2) $ 261,493 $ 233,732 $ 27,761 12 %

——————————
(1) Includes $53.3 million and $22.7 million of non-current accounts receivable, unbilled classified as “Other assets” on our condensed consolidated balance sheets as of

March 31, 2021 and December 31, 2020, respectively.

(2) Includes $55.0 million and $44.9 million of non-current deferred revenue classified as “Other liabilities” on our condensed consolidated balance sheets as of March 31,
2021 and December 31, 2020, respectively.

During the three months ended March 31, 2021, our contract  assets increased by $31.2 million primarily due to unbilled receivables associated with the sale of
certain project assets in the United States that were not part of the sale of our U.S. project development business described in Note 2. “Sales of Businesses.” During
the three months ended March 31, 2021, our contract liabilities increased by $27.8 million primarily due to advance payments received for sales of solar modules
in the current period, including $32.1 million for solar modules associated with the sale of our U.S. project development business described in Note 2. “Sales of
Businesses,”  partially  offset  by the  recognition of  revenue for  sales  of  solar  modules  for  which payment  was received in  2020.  During the three  months ended
March  31,  2021  and  2020,  we  recognized  revenue  of  $72.0  million  and  $268.2  million,  respectively,  that  was  included  in  the  corresponding  contract  liability
balance at the beginning of the periods.

As of March 31, 2021, we had entered into contracts with customers for the future sale of 14.1 GW  of solar modules for an aggregate transaction price of $4.1
billion. We expect to recognize such amounts as revenue through 2024 as we transfer control of the modules to the customers. While our contracts with customers
typically represent firm purchase commitments, these contracts may be subject to amendments made by us or requested by our customers. These amendments may
increase  or  decrease  the  volume  of  modules  to  be  sold  under  the  contract,  change  delivery  schedules,  or  otherwise  adjust  the  expected  revenue  under  these
contracts.

DC
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12. Share-Based Compensation

The following table  presents  share-based  compensation  expense recognized in  our  condensed consolidated  statements  of  operations  for  the  three  months  ended
March 31, 2021 and 2020 (in thousands):

Three Months Ended 
March 31,

2021 2020
Cost of sales (1) $ (92) $ 1,212 
Selling, general and administrative (1) 4,515 4,709 
Research and development (2) (1,308) 1,283 

Total share-based compensation expense $ 3,115 $ 7,204 
——————————

(1) On  March  31,  2021,  we  completed  the  sales  of  our  North  American  O&M  operations  and  U.S.  project  development  business,  which  resulted  in  the  forfeiture  of
unvested shares for associates (our term for full and part-time employees) departing the Company as part of the transactions. See Note 2. “Sales of Businesses” to our
condensed consolidated financial statements for further information related to these transactions.

(2) Effective March 15,  2021,  our former Chief  Technology Officer  retired from the Company,  which resulted in the forfeiture  of his unvested shares during the three
months ended March 31, 2021.

Share-based compensation expense capitalized in inventory, project assets, and PV solar power systems was $0.8 million as of March 31, 2021 and $1.1 million as
of  December  31,  2020.  As  of  March  31,  2021,  we  had  $29.3  million  of  unrecognized  share-based  compensation  expense  related  to  unvested  restricted  and
performance units, which we expect to recognize over a weighted-average period of approximately 1.7 years.

In  April  2018,  the  compensation  committee  of  our  board  of  directors  approved  a  long-term  incentive  program  for  key  executive  officers  and  associates.  The
program was intended to incentivize retention of our key executive talent and align the interest of executive management and stockholders. The program consisted
of  performance  units  to  be  earned  over  an  approximately  three-year  performance  period,  which  ended  in  December  2020.  Vesting  of  the  2018  grants  of
performance units was contingent upon the relative attainment of target gross margin, operating expense, and contracted revenue metrics. In February 2021, the
compensation committee of our board of directors certified the achievement of the vesting conditions applicable to the grants, which approximated the target level
of performance. Accordingly, each participant received one share of common stock for each vested performance unit, net of any tax withholdings.

In July 2019, the compensation committee approved additional grants of performance units for key executive officers. Such grants are expected to be earned over a
multi-year performance period ending in December 2021. Vesting of the 2019 grants of performance units is contingent upon the relative attainment of target cost
per watt, module wattage, gross profit, and operating income metrics.

In March 2020, the compensation committee approved additional  grants of performance units  for key executive officers.  Such grants are expected to be earned
over  a  multi-year  performance  period ending in  December  2022.  Vesting of  the  2020 grants  of  performance  units  is  contingent  upon the  relative  attainment  of
contracted revenue, module wattage, and return on capital metrics.

Vesting of performance units is also contingent upon the employment of program participants through the applicable vesting dates, with limited exceptions in case
of death,  disability,  a  qualifying retirement,  or  a  change-in-control  of  First  Solar.  Outstanding performance units  are included in the computation of  diluted net
income per share based on the number of shares that would be issuable if the end of the reporting period were the end of the contingency period.
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13. Income Taxes

In March 2020, the Coronavirus Aid, Relief, and Economic Security (CARES) Act (the “CARES Act”) was signed into law. The CARES Act includes a number of
federal corporate tax relief provisions that are intended to support the ongoing liquidity of U.S. corporations. Among other provisions, the CARES Act allows net
operating losses incurred in 2018, 2019, and 2020 to be carried back to each of the five preceding taxable years. Because changes in tax law are accounted for in
the period of enactment, the retroactive effects of such changes were accounted for as a discrete item in the prior period.

As a result of the CARES Act, we expect to carry back our 2019 and 2020 net operating losses to our 2016 U.S. corporate income tax return, which will restore
certain foreign tax credits we expect to utilize by amending our 2017 and 2018 U.S. corporate income tax returns. Such amended returns will restore other general
business  credits  we  expect  to  utilize  in  future  tax  years  before  the  credits  expire  and  eliminate  the  transition  tax  liability  for  accumulated  earnings  of  foreign
subsidiaries resulting from the Tax Cuts and Jobs Act.

Our  effective  tax  rate  was  18%  and  (5,657)%  for  the  three  months  ended  March  31,  2021  and  2020,  respectively.  The  increase  in  our  effective  tax  rate  was
primarily driven by a discrete tax benefit in the prior year associated with the net operating loss carryback provisions of the CARES Act described above and the
relative size of our pretax income in the prior period. Our provision for income taxes differed from the amount computed by applying the U.S. statutory federal
income tax rate of 21% primarily due to the beneficial impact of the Malaysian tax holiday and Vietnamese tax incentive.

Our  Malaysian  subsidiary  has  been  granted  a  long-term tax  holiday  that  expires  in  2027.  The  tax  holiday,  which  generally  provides  for  a  full  exemption  from
Malaysian income tax, is conditional upon our continued compliance with certain employment and investment thresholds, which we are currently in compliance
with  and  expect  to  continue  to  comply  with  through  the  expiration  of  the  tax  holiday  in  2027.  In  addition,  our  Vietnamese  subsidiary  has  been  granted  a  tax
incentive that provides a two-year tax exemption, which began in 2020, and reduced tax rates through the end of 2025.

We account for uncertain tax positions pursuant to the recognition and measurement criteria under ASC 740. It is reasonably possible that $0.4 million of uncertain
tax positions will be recognized within the next 12 months due to the expiration of the statute of limitations associated with such positions.

We are subject to audit by federal, state, local, and foreign tax authorities. We are currently under examination in India, Malaysia, and the state of California. We
believe that adequate provisions have been made for any adjustments that may result from tax examinations. However, the outcome of tax examinations cannot be
predicted with certainty. If any issues addressed by our tax examinations are not resolved in a manner consistent with our expectations, we could be required to
adjust our provision for income taxes in the period such resolution occurs.
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14. Net Income per Share

The calculation of basic and diluted net income per share for the three months ended March 31, 2021 and 2020 was as follows (in thousands,  except per share
amounts):

Three Months Ended 
March 31,

2021 2020
Basic net income per share
Numerator:

Net income $ 209,671 $ 90,704 
Denominator:

Weighted-average common shares outstanding 106,088 105,595 

Diluted net income per share
Denominator:

Weighted-average common shares outstanding 106,088 105,595 
Effect of restricted and performance units and stock purchase plan shares 802 791 
Weighted-average shares used in computing diluted net income per share 106,890 106,386 

Net income per share:
Basic $ 1.98 $ 0.86 
Diluted $ 1.96 $ 0.85 

There were no anti-dilutive common shares for the three months ended March 31, 2021 and 2020.
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15. Accumulated Other Comprehensive Loss

The following table presents the changes in accumulated other comprehensive loss, net of tax, for the three months ended March 31, 2021 (in thousands):

Foreign Currency
Translation
Adjustment

Unrealized Gain
(Loss) on

Marketable
Securities and

Restricted
Marketable
Securities

Unrealized Gain
(Loss) on Derivative

Instruments Total
Balance as of December 31, 2020 $ (76,239) $ 16,630 $ (2,117) $ (61,726)

Other comprehensive (loss) income before reclassifications (10,191) (6,015) 2,883 (13,323)
Amounts reclassified from accumulated other comprehensive loss 475 (11,696) 1,136 (10,085)

Net tax effect — 1,121 (637) 484 
Net other comprehensive (loss) income (9,716) (16,590) 3,382 (22,924)
Balance as of March 31, 2021 $ (85,955) $ 40 $ 1,265 $ (84,650)

The following table presents the pretax amounts reclassified from accumulated other comprehensive loss into our condensed consolidated statements of operations
for the three months ended March 31, 2021 and 2020 (in thousands):

Comprehensive Income Components Income Statement Line Item

Three Months Ended 
March 31,

2021 2020
Foreign currency translation adjustment Other income (expense), net $ (475) $ — 
Unrealized gain on marketable securities and restricted marketable securities Other income (expense), net 11,696 15,088 
Unrealized loss on derivative contracts:

Foreign exchange forward contracts Cost of sales (1,129) (207)
Commodity swap contracts Cost of sales (7) — 

Total unrealized loss on derivative contracts (1,136) (207)
Total gain reclassified $ 10,085 $ 14,881 
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16. Segment Reporting

We operate our business in two segments. Our modules segment involves the design, manufacture, and sale of cadmium telluride (“CdTe”) solar modules, which
convert sunlight into electricity. Third-party customers of our modules segment include integrators and operators of PV solar power systems. Our second segment
is  our  systems segment,  through which we provide power plant  solutions  in certain  markets,  which include (i)  project  development,  (ii)  EPC services,  and (iii)
O&M  services.  We  may  provide  any  combination  of  individual  products  and  services  within  such  capabilities  (including,  with  respect  to  EPC  services,  by
contracting  with  third  parties)  depending  upon  the  customer  and  market  opportunity.  Our  systems  segment  customers  include  utilities,  independent  power
producers, commercial and industrial companies, and other system owners. From time to time, we may temporarily own and operate, or retain interests in, certain
of our systems for a period of time based on strategic opportunities or market factors. See Note 20. “Segment and Geographical Information” in our Annual Report
on Form 10-K for the year ended December 31, 2020 for additional discussion of our segment reporting.

The following tables present certain financial information for our reportable segments for the three months ended March 31, 2021 and 2020 and as of March 31,
2021 and December 31, 2020 (in thousands):

 Three Months Ended March 31, 2021 Three Months Ended March 31, 2020
 Modules Systems Total Modules Systems Total
Net sales $ 534,670 $ 268,704 $ 803,374 $ 393,681 $ 138,443 $ 532,124 
Gross profit 100,440 84,327 184,767 75,352 14,986 90,338 
Depreciation and amortization expense 50,724 3,097 53,821 44,673 6,258 50,931 

March 31, 2021 December 31, 2020
Modules Systems Total Modules Systems Total

Goodwill $ 14,462 $ — $ 14,462 $ 14,462 $ — $ 14,462 
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Item 2. Management’s Discussion and Analysis of Financial Condition and Results of Operations

Cautionary Statement Regarding Forward-Looking Statements

This Quarterly Report on Form 10-Q contains forward-looking statements within the meaning of the Securities Exchange Act of 1934, as amended (the “Exchange
Act”), and the Securities Act of 1933, as amended (the “Securities Act”), which are subject to risks, uncertainties, and assumptions that are difficult to predict. All
statements in this Quarterly Report on Form 10-Q, other than statements of historical fact, are forward-looking statements. These forward-looking statements are
made pursuant to safe harbor provisions of the Private Securities Litigation Reform Act of 1995. The forward-looking statements include statements concerning,
among  other  things:  the  length  and  severity  of  the  ongoing  COVID-19  (novel  coronavirus)  outbreak,  including  its  impacts  across  our  businesses  on  demand,
manufacturing, project development, construction, O&M, financing, and our global supply chains, actions that may be taken by governmental authorities to contain
the COVID-19 outbreak or to treat its impacts, and the ability of our customers, suppliers, equipment vendors, and other counterparties to fulfill their contractual
obligations  to  us;  effects  resulting  from  certain  module  manufacturing  changes;  our  business  strategy,  including  anticipated  trends  and  developments  in  and
management plans for our business and the markets in which we operate; future financial results,  operating results,  revenues, gross margin, operating expenses,
products,  projected costs  (including estimated future  module  collection and recycling costs),  warranties,  solar  module technology and cost  reduction roadmaps,
restructuring, product reliability, investments, and capital expenditures; our ability to continue to reduce the cost per watt of our solar modules; the impact of public
policies, such as tariffs or other trade remedies imposed on solar cells and modules; effects resulting from pending litigation; our ability to expand manufacturing
capacity worldwide; our ability to reduce the costs to develop and construct PV solar power systems; research and development (“R&D”) programs and our ability
to improve the wattage of our solar modules; sales and marketing initiatives; and competition. In some cases, you can identify these statements by forward-looking
words, such as “estimate,” “expect,” “anticipate,” “project,” “plan,” “intend,” “seek,” “believe,” “forecast,” “foresee,” “likely,” “may,” “should,” “goal,” “target,”
“might,” “will,” “could,” “predict,” “continue,” and the negative or plural of these words, and other comparable terminology.

Forward-looking  statements  are  only  predictions  based  on  our  current  expectations  and  our  projections  about  future  events.  All  forward-looking  statements
included  in  this  Quarterly  Report  on  Form  10-Q  are  based  upon  information  available  to  us  as  of  the  filing  date  of  this  Quarterly  Report  on  Form  10-Q  and
therefore speak only as of the filing date. You should not place undue reliance on these forward-looking statements. We undertake no obligation to update any of
these  forward-looking statements  for  any reason,  whether  as  a  result  of  new information,  future  developments,  or  otherwise.  These forward-looking statements
involve  known and unknown risks,  uncertainties,  and  other  factors  that  may cause  our  actual  results,  levels  of  activity,  performance,  or  achievements  to  differ
materially from those expressed or implied by these statements. These factors include, but are not limited to, the severity and duration of the COVID-19 pandemic,
including its potential impact on the Company’s business, financial condition, and results of operations; structural imbalances in global supply and demand for PV
solar  modules;  the  market  for  renewable  energy,  including  solar  energy;  our  competitive  position  and  other  key  competitive  factors;  reduction,  elimination,  or
expiration of government subsidies, policies, and support programs for solar energy projects; the impact of public policies, such as tariffs or other trade remedies
imposed  on  solar  cells  and  modules;  our  ability  to  execute  on  our  long-term  strategic  plans;  our  ability  to  execute  on  our  solar  module  technology  and  cost
reduction roadmaps; our ability to improve the wattage of our solar modules; interest rate fluctuations and both our and our customers’ ability to secure financing;
the  creditworthiness  of  our  off-take  counterparties  and  the  ability  of  our  off-take  counterparties  to  fulfill  their  contractual  obligations  to  us;  the  ability  of  our
customers and counterparties to perform under their contracts with us; the satisfaction of conditions precedent in our sales agreements; our ability to attract new
customers  and  to  develop  and  maintain  existing  customer  and  supplier  relationships;  our  ability  to  successfully  develop  and  complete  our  systems  business
projects; our ability to convert existing production facilities to support new product lines, such as Series 6 module manufacturing; general economic and business
conditions,  including  those  influenced  by  U.S.,  international,  and  geopolitical  events;  environmental  responsibility,  including  with  respect  to  CdTe  and  other
semiconductor  materials;  claims  under  our  limited  warranty  obligations;  changes  in,  or  the  failure  to  comply  with,  government  regulations  and  environmental,
health, and safety requirements; effects

35



Table of Contents

resulting from pending litigation; future collection and recycling costs for solar modules covered by our module collection and recycling program; our ability to
protect our intellectual property; our ability to prevent and/or minimize the impact of cyber-attacks or other breaches of our information systems; our continued
investment  in research and development;  the supply and price of components and raw materials,  including CdTe; our ability to attract  and retain key executive
officers  and  associates;  and  the  matters  discussed  in  Item  1A.  “Risk  Factors”  of  our  Annual  Report  on  Form  10-K  for  the  year  ended  December  31,  2020,
elsewhere in this Quarterly Report on Form 10-Q, and our other reports filed with the SEC. You should carefully consider the risks and uncertainties described in
these reports.

The following discussion and analysis of our financial condition and results of operations should be read in conjunction with our condensed consolidated financial
statements  and  the  related  notes  thereto  included  in  this  Quarterly  Report  on  Form 10-Q.  When  referring  to  our  manufacturing  capacity,  total  sales,  and  solar
module sales, the unit of electricity in watts for megawatts (“MW”) and gigawatts (“GW”) is direct current (“DC” or “ ”) unless otherwise noted. When referring
to our projects or systems, the unit of electricity in watts for MW and GW is alternating current (“AC” or “ ”) unless otherwise noted.

Executive Overview

We are a leading American solar technology company and global provider of PV solar energy solutions. Developed at our R&D labs in California and Ohio, we
manufacture  and  sell  PV  solar  modules  with  an  advanced  thin  film  semiconductor  technology  that  provide  a  high-performance,  lower-carbon  alternative  to
conventional  crystalline  silicon  PV  solar  modules.  From  raw  material  sourcing  through  end-of-life  module  recycling,  we  are  committed  to  reducing  the
environmental impacts and enhancing the social and economic benefits of our products across their life cycle. In certain markets, we also develop and sell PV solar
power  systems  that  use  the  modules  we  manufacture  and  provide  O&M  services  to  system  owners.  We  are  the  world’s  largest  thin  film  PV  solar  module
manufacturer and the largest PV solar module manufacturer in the Western Hemisphere.

Certain of our financial results and other key operational developments for the three months ended March 31, 2021 include the following:

• Net sales for the three months ended March 31, 2021 increased by 51% to $803.4 million compared to $532.1 million for the same period in 2020. The
increase was primarily driven by the sale of the Sun Streams 2, Sun Streams 4, and Sun Streams 5 projects and an increase in the volume of modules sold
to third parties, partially offset by the completion of substantially all construction activities at the GA Solar 4 project in 2020.

• Gross profit for the three months ended March 31, 2021 increased 6.0 percentage points to 23.0% from 17.0% for the same period in 2020. The increase
in  gross  profit  was  primarily  due  to  the  volume  of  higher  gross  profit  projects  sold  during  the  period  and  improved  throughput  at  our  manufacturing
facilities, partially offset by higher manufacturing related charges associated with the ongoing COVID-19 pandemic.

• During the three months ended March 31, 2021, we commenced commercial production of Series 6 modules at our second facility in Kulim, Malaysia,
bringing our total installed Series 6 nameplate production capacity across all our facilities to 7.9 GW . We produced 1.7 GW  of solar modules during
the three months ended March 31, 2021, which represented a 32% increase in Series 6 module production from the same period in 2020. The increase in
Series 6 production was primarily driven by the incremental Series 6 production capacity added in Malaysia, as described above, and higher throughput at
various facilities. We expect to produce between 7.4 GW  and 7.6 GW  of Series 6 modules during 2021.
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• In August 2020, we entered into an agreement with a subsidiary of Clairvest for the sale of our North American O&M services business. On March 31,
2021,  we  completed  the  sale  for  a  closing  purchase  price  of  $151.5  million,  subject  to  certain  customary  post-closing  adjustments,  of  which
$146.0 million was received on March 31, 2021. As a result of this transaction, we recognized a gain of $119.2 million, net of transaction costs, which
was included in “Gain on sales of businesses, net” in our condensed consolidated statements of operations.

• In January 2021, we entered into an agreement with Leeward for the sale of our U.S. project development business. On March 31, 2021, we completed the
transaction  for  an  aggregate  purchase  price  of  $284.0  million,  subject  to  certain  customary  post-closing  adjustments.  Such  purchase  price  included
$151.4 million for the sale of the U.S. project development business; $100.5 million for the sale of 299 MW  of solar modules, which is presented in
“Net  sales”  on our  condensed consolidated  statements  of  operations;  and $32.1  million  of  advanced payments  for  94 MW  of solar  modules not yet
delivered,  which is  included in “Deferred revenue” on our condensed consolidated balance sheet  as  of  March 31,  2021.  Proceeds from the transaction
were received in early April 2021. As a result of this transaction, we recognized a gain of $31.8 million, net of transaction costs, which was included in
“Gain on sales of businesses, net” in our condensed consolidated statements of operations.

Market Overview

The solar industry continues to be characterized by intense pricing competition, both at the module and system levels. In particular, module average selling prices
in many global markets have declined over the past several years. While recent module pricing has temporarily increased due to elevated glass, polysilicon, and
freight costs, pricing is expected to continue to decline in the future. Furthermore, the COVID-19 pandemic has adversely affected certain purchasers of modules
and systems, which may result in additional pressure on demand and average selling prices. In the aggregate, we believe manufacturers of solar cells and modules,
particularly those in China, have significant installed production capacity, relative to global demand, and the ability for additional capacity expansion. Accordingly,
we  believe  the  solar  industry  may  from  time  to  time  experience  periods  of  structural  imbalance  between  supply  and  demand  (i.e.,  where  production  capacity
exceeds global demand), and that such periods will also put pressure on pricing, which may be exacerbated by the COVID-19 pandemic’s disruption of the global
economy. Additionally, intense competition at the system level may result in an environment in which pricing falls rapidly, thereby potentially increasing demand
for  solar  energy  solutions  but  constraining  the  ability  for  project  developers  and  diversified  module  manufacturers  to  sustain  meaningful  and  consistent
profitability. In light of such market realities, we continue to focus on our strategies and points of differentiation, which include our advanced module technology,
our manufacturing process, our diversified capabilities, our financial viability, and the sustainability advantage of our modules and systems.

Global solar markets continue to expand and develop, in part aided by demand elasticity resulting from declining average selling prices, both at the module and
system levels, which have promoted the widespread adoption of solar energy. As a result of such market opportunities, we are evaluating the potential for future
capacity expansion, and may seek to further diversify our manufacturing presence, although we have made no decisions to do so at this time. Additionally, we are
developing solar projects in Japan as we execute on our utility-scale project  pipeline.  See the table under “Management’s  Discussion and Analysis of Financial
Condition and Results of Operations – Systems Project Pipeline” for additional information about the projects we are developing. Although we expect a portion of
our future consolidated net sales, operating income, and cash flows to be derived from such projects, we expect third-party module sales to continue to have a more
significant impact on our operating results as we expand capacity and leverage the benefits of our Series 6 module technology.

Lower industry module and system pricing is expected to contribute to diversification in global electricity generation and further demand for solar energy. Over
time, however, declining average selling prices may adversely affect our results of operations to the extent we have not already entered into contracts for future
module or system sales. Our results of operations could also be adversely affected if competitors reduce pricing to levels below their costs, bid
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aggressively low prices for module sale agreements or PPAs, or are able to operate at minimal or negative operating margins for sustained periods of time. For
certain of our competitors, including many in China, these practices may be enabled by their direct or indirect access to sovereign capital or other forms of state-
owned support. In certain markets in California and elsewhere, an oversupply imbalance at the grid level may reduce short-to-medium term demand for new solar
installations relative to prior years, lower PPA pricing, and lower margins on module and system sales to such markets. However, we believe the effects of such
imbalance  can  be  mitigated  by  modern  solar  power  plants  and  energy  storage  solutions  that  offer  a  flexible  operating  profile,  thereby  promoting  greater  grid
stability  and  enabling  a  higher  penetration  of  solar  energy.  We  continue  to  address  these  uncertainties,  in  part,  by  executing  on  our  module  technology
improvements, partnering with grid operators and utility companies, and implementing certain other cost reduction initiatives.

We face intense competition from manufacturers of crystalline silicon solar modules and developers of solar power projects. Solar module manufacturers compete
with one another on price and on several module value attributes, including wattage (through a larger form factor or an improved conversion efficiency), energy
yield, degradation, and reliability, and developers of systems compete on various factors such as net present value, return on equity, and levelized cost of electricity
(“LCOE”), meaning the net present value of a system’s total life cycle costs divided by the quantity of energy that is expected to be produced over the system’s
life. Most crystalline silicon cell and wafer manufacturers have transitioned from lower efficiency Back Surface Field multi-crystalline cells (the legacy technology
against which we have generally competed) to higher efficiency Passivated Emitter Rear Contact (“PERC”) mono-crystalline cells at competitive cost structures.
Additionally, while conventional solar modules, including the solar modules we produce, are monofacial, meaning their ability to produce energy is a function of
direct and diffuse irradiance on their front side, certain manufacturers of mono-crystalline PERC modules offer bifacial modules that also capture diffuse irradiance
on the back side of a module. The cost effective manufacture of bifacial PERC modules has been enabled, in part, by the expansion of inexpensive crystal growth
and diamond wire saw capacity in China.  Bifaciality  compromises nameplate  efficiency,  but by converting both front  and rear  side irradiance,  such technology
may  improve  the  overall  energy  production  of  a  module  relative  to  nameplate  efficiency  when  applied  in  certain  applications,  which,  after  considering  the
incremental BoS and other costs, could potentially lower the overall LCOE of a system when compared to systems using conventional solar modules, including the
modules we produce.

We believe we are among the lowest cost module manufacturers in the solar industry on a module cost per watt basis, based on publicly available information. This
cost competitiveness allows us to compete favorably in markets where pricing for modules and systems is highly competitive. Our cost competitiveness is based in
large part on our advanced thin-film semiconductor technology, module wattage (or conversion efficiency), proprietary manufacturing process (which enables us to
produce a CdTe module in a matter of hours using a continuous and highly automated industrial manufacturing process, as opposed to a batch process), and our
focus  on  operational  excellence.  In  addition,  our  CdTe modules  use  approximately  1-2% of  the  amount  of  semiconductor  material  that  is  used  to  manufacture
conventional crystalline silicon solar modules. The cost of polysilicon is a significant driver of the manufacturing cost of crystalline silicon solar modules, and the
timing  and  rate  of  change  in  the  cost  of  silicon  feedstock  and  polysilicon  could  lead  to  changes  in  solar  module  pricing  levels.  In  recent  years,  polysilicon
consumption per cell has been reduced through various initiatives, such as the adoption of diamond wire saw technology, which have contributed to declines in our
relative manufacturing cost competitiveness over conventional crystalline silicon module manufacturers.

In terms of energy yield, in many climates our CdTe solar modules provide an energy production advantage over crystalline silicon solar modules of equivalent
efficiency rating. For example, our CdTe solar modules provide a superior temperature coefficient, which results in stronger system performance in typical high
insolation  climates  as  the  majority  of  a  system’s  generation,  on  average,  occurs  when  module  temperatures  are  well  above  25°C (standard  test  conditions).  In
addition,  our  CdTe solar  modules  provide a  superior  spectral  response in  humid environments  where atmospheric  moisture  alters  the  solar  spectrum relative  to
laboratory  standards.  Our  CdTe  solar  modules  also  provide  a  better  partial  shading  response  than  conventional  crystalline  silicon  solar  modules,  which  may
experience significantly lower energy generation than CdTe solar modules when partial shading occurs. As a result of these and
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other  factors,  our  PV  solar  modules  typically  produce  more  annual  energy  in  real  world  field  conditions  than  conventional  modules  with  the  same  nameplate
capacity.  Furthermore,  our  thin-film  CdTe  semiconductor  technology  is  immune  to  cell  cracking  and  its  resulting  power  output  loss,  a  common  failure  often
observed in crystalline silicon modules caused by poor manufacturing, handling, weather, or other conditions.

While  our  modules  and  systems  are  generally  competitive  in  cost,  reliability,  and  performance  attributes,  there  can  be  no  guarantee  such  competitiveness  will
continue to exist in the future to the same extent or at all. Any declines in the competitiveness of our products could result in further declines in the average selling
prices of our modules and systems and additional margin compression. We continue to focus on enhancing the competitiveness of our solar modules and systems
by accelerating progress along our module technology and cost reduction roadmaps.

Certain Trends and Uncertainties

We believe that our business, financial condition, and results of operations may be favorably or unfavorably impacted by the following trends and uncertainties.
See Item 1A. “Risk Factors” of our Annual Report on Form 10-K for the year ended December 31, 2020 for discussions of other risks (the “Risk Factors”) that
may affect us.

Our long-term strategic plans are focused on our goal to create long-term stockholder value through a balance of growth, profitability, and liquidity. In executing
such plans, we are focusing on providing utility-scale PV solar energy solutions in key geographic markets that we believe have a compelling need for mass-scale
PV solar electricity, including markets throughout the United States, Japan, Europe, India, and certain other strategic markets. While these markets are expected to
exhibit  strong  long-term  demand  for  solar  energy,  the  economic  disruption  caused  by  the  COVID-19  pandemic  has  adversely  affected  near-term  demand  for
electricity at the grid level. As a result, such temporary decline in load may adversely affect demand for specific forms of generation, such as our PV solar energy
solutions, depending on the severity and duration of the economic disruption. Given these market dynamics, we continue to focus on opportunities in which our PV
solar energy solutions compete directly with traditional forms of energy generation on an LCOE or similar basis, or complement such generation offerings. These
opportunities  include  the  retirement  and  replacement  of  aging  fossil  fuel-based  generation  resources  with  utility-scale  PV solar  energy  solutions.  For  example,
cumulative global retirements of coal generation plants are expected to approximate 900 GW  by 2040, representing a significant increase in the potential market
for solar energy.

This  focus  on  our  core  module  and  utility-scale  offerings  exists  within  a  current  market  environment  that  includes  rooftop  and  distributed  generation  solar,
particularly in the United States. While it is unclear how rooftop and distributed generation solar might impact our core offerings over the next several years, we
believe  that  utility-scale  solar  will  continue  to  be  a  compelling  offering  for  companies  with  technology  and  cost  leadership  and  will  continue  to  represent  an
increasing  portion  of  the  overall  electricity  generation  mix.  However,  our  module  offerings  in  certain  international  markets  may  be  driven,  in  part,  by  future
demand for rooftop and distributed generation solar solutions.

Demand for our solar energy solutions depends, in part, on market factors outside our control, such as the availability of debt and/or equity financing (including, in
the United States, tax equity financing), interest rate fluctuations, domestic or international trade policies, and government support programs. Adverse changes in
these factors could increase the cost of utility-scale systems, which could reduce demand for our solar energy solutions. For example, a reduction in the supply of
project debt or equity financing (including, in the United States, tax equity financing) caused by the COVID-19 pandemic could make it difficult for our customers
to  secure  the  financing  necessary  to  purchase  modules  and  develop,  build,  or  install  systems.  Although  governments  and  central  banks  around  the  world  have
implemented significant measures to support capital markets, the economic disruption caused by the COVID-19 pandemic may result in a long-term tightening of
the supply of capital in global financial markets (including, in the United States, a reduction in total tax equity availability). As a result, purchasers of modules may
cease or significantly reduce business operations, cease or delay module procurement, conserve capital resources, or take other actions in response to the COVID-
19 pandemic, which may reduce demand and average selling prices for our modules.
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Our  ability  to  provide  solar  energy  solutions  on  economically  attractive  terms  may  also  be  affected  by  logistics  costs  associated  with  the  procurement  of  raw
materials used in our manufacturing process and the shipping, handling, storage, and distribution of our modules. For example, the cost of ocean freight throughout
many parts of the world has recently increased due to the limited availability of shipping containers, increased port congestion resulting from labor shortages, and a
decrease in the number of operating ships. Such costs may be further exacerbated by the disruption of major shipping routes or economic disruptions caused by the
COVID-19 pandemic.

In  certain  markets,  demand  for  our  utility-scale  offerings  may  be  affected  by  specific  regulations  or  policies  of  governmental  bodies  or  utility  regulators.  For
example, in June 2020, the Japanese legislature enacted an amendment to the Electricity Business Law Enforcement Order for the Ministry of Economy, Trade and
Industry of Japan which, among other things, is expected to invalidate the feed-in-tariff certificates for projects that fail to achieve construction plan acceptance,
submit an interconnection application,  and/or achieve commercial  operation within a set period of time following dates specified in their respective certificates.
The amendment, which becomes effective in April 2022, applies to all projects regardless of generation type and is intended to release grid capacity reserved for
delayed projects to enable other newly developed projects to utilize such capacity at a lower cost of electricity to consumers. The deadline by which a project must
achieve  construction  plan  acceptance,  submit  an  interconnection  application,  and/or  achieve  commercial  operation  varies  by  project,  but  is  no  earlier  than
March  2023.  Any  deadlines  that  precede  the  expected  construction  plan  acceptance  and/or  commercial  operation  dates  of  our  various  projects  in  Japan  could
adversely affect the value of such projects and our ability to secure any related project financing. Additionally, the Indian government recently announced a series
of policy and regulatory measures to incentivize domestic manufacturing of PV solar modules. These measures include tariffs and other federal and state incentives
intended to reduce India’s reliance on imports of solar cells and modules. Such measures include import duty tariffs of 40% on solar modules and 25% on solar
cells beginning in April 2022, a requirement that any solar project with federal or state utility off-takers only use solar modules from an approved list of module
manufacturers,  and  a  requirement  that  all  federal  procurement  of  solar  modules  be  only  from  preferred  domestic  manufacturers.  Such  measures  may  result  in
limitations on our access to the Indian solar market, despite the region’s significant demand for PV solar energy.

We intend to focus our resources in those markets and energy applications in which solar power can be a least-cost, best-fit energy solution, particularly in regions
with significant current or projected electricity demand, relatively high existing electricity prices, strong demand for renewable energy generation, and high solar
resources. As a result, we closely evaluate and monitor the appropriate level of resources required to support such markets and their associated sales opportunities.
We have dedicated, and intend to continue to dedicate, significant capital and human resources to reduce the total installed cost of PV solar energy and to ensure
that our solutions integrate well into the overall electricity ecosystem of each specific market.

Creating or maintaining a market position in certain strategically targeted markets and energy applications also requires us to adapt to new and changing market
conditions, including changes in the market set of potential buyers of our modules and solar projects. Market environments with few potential project buyers and a
higher cost of capital would generally exert downward pressure on the potential revenue from such offerings, whereas, conversely, market environments with many
potential project buyers and a lower cost of capital would likely have a favorable impact on the potential revenue from such offerings. For example, the emergence
of utility-owned generation has increased the number of potential project buyers as such utility customers benefit from a potentially low cost of capital available
through rate-based utility investments. Given their long-term ownership profile, utility-owned generation customers typically seek to partner with diversified and
stable companies that can provide a broad spectrum of utility-scale generation solutions, including reliable PV solar technology, thereby mitigating their long-term
ownership risks.
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We continually evaluate forecasted global demand, competition, and our addressable market and seek to effectively balance manufacturing capacity with market
demand  and  the  nature  and  extent  of  our  competition.  We  continue  to  increase  the  nameplate  production  capacity  of  our  existing  manufacturing  facilities  by
improving  our  production  throughput,  increasing  module  wattage  (or  conversion  efficiency),  and  improving  manufacturing  yield  losses.  As  we  evaluate  the
potential  for future capacity expansion, we may also seek to further diversify our manufacturing presence, although we have made no decisions to do so at this
time. Such additional capacity, and any other potential investments to add or otherwise modify our existing manufacturing capacity in response to market demand
and competition,  may require significant  internal  and possibly external  sources of capital,  and may be subject to certain risks and uncertainties  described in the
Risk Factors.

In  response  to  the  COVID-19  pandemic,  governmental  authorities  have  recommended  or  ordered  the  limitation  or  cessation  of  certain  business  or  commercial
activities  in  jurisdictions  in  which  we  do  business  or  have  operations.  While  some  of  these  orders  permit  the  continuation  of  essential  business  operations,  or
permit the performance of minimum business activities, these orders are subject to continuous revision or may be revoked or superseded, or our understanding of
the applicability of these orders and exemptions may change at any time. In addition, due to contraction of the virus, or concerns about becoming ill from the virus,
we may experience reductions in the availability of our operational workforce, such as our manufacturing personnel. As a result, we may at any time be ordered by
governmental authorities, or we may determine, based on our understanding of the recommendations or orders of governmental authorities or the availability of our
personnel,  that  we have  to  curtail  or  cease  business  operations  or  activities  altogether,  including  manufacturing,  fulfillment,  project  development,  construction,
operating or maintenance operations, or research and development activities. At this time, such limitations have had a limited effect on our manufacturing facilities
and certain project construction activities, and we have implemented a wide range of safety measures intended to enable the continuity of our operations and inhibit
the spread of COVID-19 at our manufacturing, administrative, and other sites and facilities, including those in the United States, Malaysia, and Vietnam.

To  address  the  near-term  business  disruption  caused  by  the  COVID-19  pandemic,  many  governments  have  proposed  policies  or  support  programs  intended  to
stimulate their respective economies. Such support programs may include additional incentives for renewable energy projects, including PV solar power systems,
over  several  years.  While  we  compete  in  many  markets  that  do  not  require  solar-specific  government  subsidies  or  support  programs,  our  net  sales  and  profits
remain subject to variability based on the availability and size of government subsidies and economic incentives.
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Systems Project Pipeline

The following table summarizes, as of April 29, 2021, our approximately 444 MW  advanced-stage project pipeline. The actual volume of modules installed in
our projects will be greater than the project size in MW  as module volumes required for a project are based upon MW , which will be greater than the MW
size pursuant to a DC-AC ratio typically ranging from 1.1 to 1.4. Such ratio varies across different projects due to many factors, including PPA pricing and the
location,  design,  and costs  of  the system. Projects  are  typically  removed from our advanced-stage project  pipeline tables  below once we substantially  complete
construction of the project and after substantially all of the associated project revenue is recognized. A project, or a portion of a project, may also be removed from
the tables below in the event the project is not able to be sold due to the changing economics of the project or other factors, or we decide to temporarily own and
operate the project based on strategic opportunities or market factors.

The following table includes projects with confirmed offtake agreements or projects under contracts with customers subject to certain closing conditions:

Project/Location
Project Size

in MW
Project under Sales

Agreement
Primary Permits

Obtained PPA Contracted Partner

Expected or Actual
Substantial Completion

Year

% Complete 
as of 

March 31, 2021
Luz del Norte, Chile 141 No Yes (1) 2016 100%
Sun Streams PVS, Arizona 65 Yes (2) Yes (2) 2022 13%
Kyoto, Japan 38 No Yes Chubu Electric Power

Company
2022 33%

Ikeda, Japan 21 No Yes (3) 2023 21%
Japan (multiple locations) 179 No Yes (4) 2021/2023 24%

Total 444 

——————————
(1) Approximately 70 MW  of the plant’s capacity is contracted under various PPAs; remaining capacity to be sold on an open contract basis

(2) The project’s PPA was terminated in February 2021. Project sale completed in April 2021.

(3) Project has secured feed-in-tariff rights, and the related PPA will be executed at a later date.

(4) 11 MW  has been contracted with Tokyo Electric Power Company. The remaining 168 MW  has secured feed-in-tariff rights, and the related PPAs for such projects
will be executed at a later date.

AC

AC DC AC

AC

AC

AC AC
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Results of Operations

The following table sets forth our condensed consolidated statements of operations as a percentage of net sales for the three months ended March 31, 2021 and
2020:

Three Months Ended 
March 31,

2021 2020
Net sales 100.0 % 100.0 %
Cost of sales 77.0 % 83.0 %
Gross profit 23.0 % 17.0 %
Selling, general and administrative 6.5 % 11.0 %
Research and development 2.5 % 4.8 %
Production start-up 1.4 % 0.8 %
Gain on sales of businesses, net 18.8 % — %
Operating income 31.4 % 0.3 %
Foreign currency loss, net (0.3)% (0.1)%
Interest income 0.1 % 1.8 %
Interest expense, net (0.4)% (1.3)%
Other income (expense), net 1.1 % (0.4)%
Income tax (expense) benefit (5.8)% 16.8 %
Net income 26.1 % 17.0 %

Segment Overview

We operate our business in two segments. Our modules segment involves the design, manufacture, and sale of CdTe solar modules to third parties, and our systems
segment includes the development, construction contracting and management, operation, maintenance, and sale of PV solar power systems, including any modules
installed in such systems and any revenue from energy generated by such systems.

Net sales

Modules Business

We generally price and sell our solar modules on a per watt basis. During the three months ended March 31, 2021, we sold the majority of our solar modules to
integrators and operators of systems in the United States, and substantially all of our modules business net sales were denominated in U.S. dollars. We recognize
revenue for  module sales  at  a  point  in time following the transfer  of  control  of  the modules  to the customer,  which typically  occurs  upon shipment  or  delivery
depending on the terms of the underlying contracts.

Systems Business

During the three months ended March 31, 2021, the majority of our systems business net sales were in the United States and were denominated in U.S. dollars. We
recognize revenue for the sale of a development project,  which excludes EPC services, or for the sale of a completed system when we enter into the associated
sales contract with the customer. For other sales of solar power systems and/or EPC services, we generally recognize revenue over time as our performance creates
or enhances an energy generation asset controlled by the customer. Furthermore, the sale of a solar power system combined with EPC services represents a single
performance  obligation  for  the  development  and  construction  of  a  single  generation  asset.  For  such  arrangements,  we recognize  revenue  as  work  is  performed
using cost based input methods, which result in revenue being recognized as work is performed based on the relationship between actual costs incurred compared
to the total estimated costs for a given contract.
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The following table shows net sales by reportable segment for the three months ended March 31, 2021 and 2020:

 
Three Months Ended 

March 31,
(Dollars in thousands) 2021 2020 Three Month Change

Modules $ 534,670 $ 393,681 $ 140,989 36 %
Systems 268,704 138,443 130,261 94 %
Net sales $ 803,374 $ 532,124 $ 271,250 51 %

Net sales from our modules segment increased $141.0 million for the three months ended March 31, 2021 compared to the three months ended March 31, 2020
primarily due to a 46% increase in the volume of watts sold, partially offset by a 7% decrease in the average selling price per watt. Net sales from our systems
segment increased $130.3 million for the three months ended March 31, 2021 compared to the three months ended March 31, 2020 primarily due to the sale of the
Sun Streams 2, Sun Streams 4, and Sun Streams 5 projects in the current period, partially offset by the completion of substantially all construction activities at the
GA Solar 4 project in 2020.

Cost of sales

Modules Business

Our  modules  business  cost  of  sales  includes  the  cost  of  raw materials  and  components  for  manufacturing  solar  modules,  such  as  glass,  transparent  conductive
coatings,  CdTe  and  other  thin  film  semiconductors,  laminate  materials,  connector  assemblies,  edge  seal  materials,  and  frames.  In  addition,  our  cost  of  sales
includes direct  labor for  the manufacturing of solar  modules and manufacturing overhead,  such as engineering,  equipment  maintenance,  quality and production
control, and information technology. Our cost of sales also includes depreciation of manufacturing plant and equipment, facility-related expenses, environmental
health and safety costs, and costs associated with shipping, warranties, and solar module collection and recycling (excluding accretion).

Systems Business

Our systems business cost of sales includes project-related costs, such as development costs (legal, consulting, transmission upgrade, interconnection, permitting,
and other similar costs), EPC costs (consisting primarily of solar modules, inverters, electrical and mounting hardware, project management and engineering, and
construction labor), and site specific costs.

The following table shows cost of sales by reportable segment for the three months ended March 31, 2021 and 2020:

 
Three Months Ended 

March 31,
(Dollars in thousands) 2021 2020 Three Month Change

Modules $ 434,230 $ 318,329 $ 115,901 36 %
Systems 184,377 123,457 60,920 49 %
Total cost of sales $ 618,607 $ 441,786 $ 176,821 40 %
% of net sales 77.0 % 83.0 %   

Our  cost  of  sales  increased  $176.8  million,  or  40%,  and  decreased  6.0  percentage  points  as  a  percent  of  net  sales  for  the  three  months  ended  March  31,  2021
compared to the three months ended March 31, 2020. The increase in cost of sales was driven by a $115.9 million increase in our modules segment cost of sales
primarily due to higher costs of $137.7 million from an increase in the volume of modules sold and manufacturing related charges of $5.3 million associated with
the ongoing COVID-19 pandemic, partially offset by continued module cost reductions, which decreased cost of sales by $31.6 million. The increase in cost of
sales was also driven by a $60.9 million increase in our systems segment cost of sales primarily due to the size of projects sold, partially offset by the lower volume
of projects under construction during the period.
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Gross profit

Gross profit may be affected by numerous factors, including the selling prices of our modules and systems, our manufacturing costs, project development costs,
BoS costs, the capacity utilization and planned downtime of our manufacturing facilities, and foreign exchange rates. Gross profit may also be affected by the mix
of net sales from our modules and systems businesses.

The following table shows gross profit for the three months ended March 31, 2021 and 2020:

 
Three Months Ended 

March 31,
(Dollars in thousands) 2021 2020 Three Month Change

Gross profit $ 184,767 $ 90,338 $ 94,429 105 %
% of net sales 23.0 % 17.0 %   

Gross profit increased 6.0 percentage points to 23.0% during the three months ended March 31, 2021 from 17.0% during the three months ended March 31, 2020
primarily due to the volume of higher gross profit projects sold during the period and improved throughput at our manufacturing facilities. These increases were
partially offset by higher manufacturing related charges associated with the ongoing COVID-19 pandemic.

Selling, general and administrative

Selling, general and administrative expense consists primarily of salaries and other personnel-related costs, professional fees, insurance costs, and other business
development and selling expenses.

The following table shows selling, general and administrative expense for the three months ended March 31, 2021 and 2020:

 
Three Months Ended 

March 31,
(Dollars in thousands) 2021 2020 Three Month Change

Selling, general and administrative $ 52,087 $ 58,587 $ (6,500) (11)%
% of net sales 6.5 % 11.0 %   

Selling, general and administrative expense for the three months ended March 31, 2021 decreased compared to the three months ended March 31, 2020 primarily
due to a decrease in employee compensation expense driven by reductions in headcount, lower professional fees, and lower project development expenses, partially
offset by higher charges for impairments of certain project assets.

Research and development

Research and development expense consists primarily of salaries and other personnel-related costs; the cost of products, materials, and outside services used in our
R&D  activities;  and  depreciation  and  amortization  expense  associated  with  R&D  specific  facilities  and  equipment.  We  maintain  a  number  of  programs  and
activities to improve our technology and processes in order to enhance the performance and reduce the costs of our solar modules.

The following table shows research and development expense for the three months ended March 31, 2021 and 2020:

 
Three Months Ended 

March 31,
(Dollars in thousands) 2021 2020 Three Month Change

Research and development $ 19,873 $ 25,613 $ (5,740) (22)%
% of net sales 2.5 % 4.8 %   
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Research and development expense for the three months ended March 31, 2021 decreased compared to the three months ended March 31, 2020 primarily due to
lower  employee  compensation  expense  resulting  from  reductions  in  R&D  headcount  and  lower  share-based  compensation  expense  driven  by  the  forfeiture  of
unvested shares by our former Chief Technology Officer, who retired effective March 15, 2021.

Production start-up

Production start-up expense consists primarily of employee compensation and other costs associated with operating a production line before it is qualified for full
production, including the cost of raw materials for solar modules run through the production line during the qualification phase and applicable facility related costs.
Costs related to equipment upgrades and implementation of manufacturing process improvements are also included in production start-up expense as well as costs
related to the selection of a new site, related legal and regulatory costs, and costs to maintain our plant replication program to the extent we cannot capitalize these
expenditures. In general, we expect production start-up expense per production line to be higher when we build an entirely new manufacturing facility compared
with the addition or replacement of production lines at an existing manufacturing facility, primarily due to the additional infrastructure investment required when
building an entirely new facility.

The following table shows production start-up expense for the three months ended March 31, 2021 and 2020:

 
Three Months Ended 

March 31,
(Dollars in thousands) 2021 2020 Three Month Change

Production start-up $ 11,354 $ 4,482 $ 6,872 153 %
% of net sales 1.4 % 0.8 %   

During  the  three  months  ended  March  31,  2021 and  2020,  we  incurred  production  start-up  expense  for  the  transition  to  Series  6  module  manufacturing  at  our
second  facility  in  Kulim,  Malaysia.  which  commenced  commercial  production  in  the  current  period.  During  the  three  months  ended  March  31,  2020,  we  also
incurred production start-up expense for the capacity expansion of our manufacturing facility in Perrysburg, Ohio.

Gain on sales of businesses, net

The following table shows gain on sales of businesses, net for the three months ended March 31, 2021 and 2020:

 
Three Months Ended 

March 31,
(Dollars in thousands) 2021 2020 Three Month Change

Gain on sales of businesses, net $ 150,895 $ — $ 150,895 100 %
% of net sales 18.8 % — %   

In August 2020, we entered into an agreement with a subsidiary of Clairvest for the sale of our North American O&M services business. On March 31, 2021, we
completed the sale for a closing purchase price of $151.5 million, subject to certain customary post-closing adjustments, of which $146.0 million was received on
March 31, 2021. As a result of this transaction, we recognized a gain of $119.2 million, net of transaction costs, during the three months ended March 31, 2021.

In  January  2021,  we  entered  into  an  agreement  with  Leeward  for  the  sale  of  our  U.S.  project  development  business.  On  March  31,  2021,  we  completed  the
transaction for an aggregate purchase price of $284.0 million, subject to certain customary post-closing adjustments. Such purchase price included $151.4 million
for  the  sale  of  the  U.S.  project  development  business;  $100.5  million  for  the  sale  of  299  MW  of  solar  modules,  which  is  presented  in  “Net  sales”  on  our
condensed consolidated statements of operations; and $32.1 million of advanced payments for 94 MW  of solar modules not yet delivered, which is included in
“Deferred revenue” on our condensed consolidated balance sheet  as of  March 31,  2021.  Proceeds from the transaction were received in early April  2021. As a
result of

DC

DC
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this transaction, we recognized a gain of $31.8 million, net of transaction costs, during the three months ended March 31, 2021.

See Note 2. “Sales of Businesses” to our condensed consolidated financial statements for further information related to these transactions.

Foreign currency loss, net

Foreign currency loss,  net consists of the net effect  of gains and losses resulting from holding assets and liabilities  and conducting transactions denominated in
currencies other than our subsidiaries’ functional currencies.

The following table shows foreign currency loss, net for the three months ended March 31, 2021 and 2020:

 
Three Months Ended 

March 31,
(Dollars in thousands) 2021 2020 Three Month Change

Foreign currency loss, net $ (2,595) $ (398) $ (2,197) 552 %

Foreign currency loss, net for the three months ended March 31, 2021 increased compared to the three months ended March 31, 2020 primarily due to differences
between our economic hedge positions and the underlying exposures and higher costs associated with hedging activities related to our subsidiaries in Japan.

Interest income

Interest income is earned on our cash, cash equivalents, marketable securities, restricted cash, and restricted marketable securities. Interest income also includes
interest earned from notes receivable and late customer payments.

The following table shows interest income for the three months ended March 31, 2021 and 2020:

 
Three Months Ended 

March 31,
(Dollars in thousands) 2021 2020 Three Month Change

Interest income $ 956 $ 9,330 $ (8,374) (90)%

Interest income for the three months ended March 31, 2021 decreased compared to the three months ended March 31, 2020 primarily due to lower interest rates on
cash and cash equivalents, time deposits, and restricted marketable securities and lower average balances and interest rates associated with marketable securities.

Interest expense, net

Interest expense, net is  primarily  comprised  of  interest  incurred  on long-term debt,  settlements  of  interest  rate  swap contracts,  and changes  in  the  fair  value  of
interest  rate  swap contracts  that  do  not  qualify  for  hedge  accounting  in  accordance  with  ASC 815.  We may capitalize  interest  expense  to  our  project  assets  or
property, plant and equipment when such costs qualify for interest capitalization, which reduces the amount of net interest expense reported in any given period.

The following table shows interest expense, net for the three months ended March 31, 2021 and 2020:

 
Three Months Ended 

March 31,
(Dollars in thousands) 2021 2020 Three Month Change

Interest expense, net $ (2,996) $ (6,789) $ 3,793 (56)%

47



Table of Contents

Interest expense, net for the three months ended March 31, 2021 decreased compared to the three months ended March 31, 2020 primarily due to changes in the
fair value of interest rate swap contracts in the prior period, which did not qualify for hedge accounting, and lower interest expense associated with project debt.

Other income (expense), net

Other  income  (expense),  net  is  primarily  comprised  of  miscellaneous  items  and  realized  gains  and  losses  on  the  sale  of  marketable  securities  and  restricted
marketable securities.

The following table shows other income (expense), net for the three months ended March 31, 2021 and 2020:

 
Three Months Ended 

March 31,
(Dollars in thousands) 2021 2020 Three Month Change

Other income (expense), net $ 8,448 $ (2,222) $ 10,670 480 %

Other income (expense), net for the three months ended March 31, 2021 increased compared to the three months ended March 31, 2020, primarily due to expected
credit losses associated with certain notes receivable in the prior period, partially offset by lower realized gains from sales of restricted marketable securities in the
current period when compared to the prior period.

Income tax (expense) benefit

Income tax expense or benefit, deferred tax assets and liabilities, and liabilities for unrecognized tax benefits reflect our best estimate of current and future taxes to
be  paid.  We  are  subject  to  income  taxes  in  both  the  United  States  and  numerous  foreign  jurisdictions  in  which  we  operate,  principally  Japan,  Malaysia,  and
Vietnam. Significant judgments and estimates are required to determine our consolidated income tax expense. The statutory federal corporate income tax rate in the
United States is 21%, and the tax rates in Japan, Malaysia, and Vietnam are 30.6%, 24%, and 20%, respectively. In Malaysia, we have been granted a long-term tax
holiday,  scheduled  to  expire  in  2027,  pursuant  to  which  substantially  all  of  our  income  earned  in  Malaysia  is  exempt  from  income  tax,  conditional  upon  our
continued compliance with certain employment and investment thresholds.  In Vietnam, we have been granted a tax incentive,  scheduled to expire at  the end of
2025, pursuant to which income earned in Vietnam is subject to reduced tax rates.

The following table shows income tax (expense) benefit for the three months ended March 31, 2021 and 2020:

 
Three Months Ended 

March 31,
(Dollars in thousands) 2021 2020 Three Month Change

Income tax (expense) benefit $ (46,490) $ 89,215 $ (135,705) (152)%
Effective tax rate 18.1 % (5,657.3)%   

Our tax rate is affected by recurring items, such as tax rates in foreign jurisdictions and the relative amounts of income we earn in those jurisdictions. The rate is
also affected by discrete items that may occur in any given period, but are not consistent from period to period. Income tax expense increased by $135.7 million
during the three months ended March 31, 2021 compared to the three months ended March 31, 2020 primarily due to a discrete tax benefit in the prior year from
the effect of tax law changes associated with the CARES Act and higher pretax income in the current period.
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Critical Accounting Policies and Estimates

In  preparing  our  condensed  consolidated  financial  statements  in  conformity  with  U.S.  GAAP,  we  make  estimates  and  assumptions  that  affect  the  amounts  of
reported assets,  liabilities,  revenues,  and expenses,  as well  as the disclosure of  contingent  liabilities.  Some of our  accounting policies  require  the application of
significant judgment in the selection of the appropriate assumptions for making these estimates. By their nature, these judgments are subject to an inherent degree
of uncertainty.  We base our judgments and estimates on our historical  experience,  our forecasts,  and other available information as appropriate.  We believe the
judgments  and  estimates  involved  in  over  time  revenue  recognition,  accrued  solar  module  collection  and  recycling,  product  warranties,  accounting  for  income
taxes, and long-lived asset impairments have the greatest potential impact on our condensed consolidated financial statements. The actual results experienced by us
may differ materially and adversely from our estimates. To the extent there are material differences between our estimates and the actual results, our future results
of  operations  will  be  affected.  For  a  description  of  the  accounting  policies  that  require  the  most  significant  judgment  and  estimates  in  the  preparation  of  our
condensed  consolidated  financial  statements,  refer  to  our  Annual  Report  on  Form  10-K  for  the  year  ended  December  31,  2020.  There  have  been  no  material
changes to our accounting policies during the three months ended March 31, 2021.

Recent Accounting Pronouncements

None.

Liquidity and Capital Resources

As of  March 31,  2021,  we believe  that  our  cash,  cash equivalents,  marketable  securities,  cash flows from operating activities,  contracts  with  customers  for  the
future sale of solar modules, and advanced-stage project pipeline will be sufficient to meet our working capital, capital expenditure, and systems project investment
needs for at least the next 12 months. As needed, we also believe we will have adequate access to the capital markets. In addition, we have availability under our
Revolving Credit Facility, under which we have made no borrowings as of March 31, 2021. We monitor our working capital to ensure we have adequate liquidity,
both domestically and internationally.

We intend to maintain appropriate debt levels based upon cash flow expectations, our overall cost of capital, and expected cash requirements for operations, such
as systems project development activities in certain international regions. However, our ability to raise capital on terms commercially acceptable to us could be
constrained if there is insufficient lender or investor interest due to company-specific, industry-wide, or broader market concerns, such as a tightening of the supply
of  capital  due  to  the  COVID-19 pandemic  and  related  containment  measures.  Any incremental  debt  financings  could  result  in  increased  debt  service  expenses
and/or restrictive covenants, which could limit our ability to pursue our strategic plans.

As of March 31, 2021, we had $1.5 billion in cash, cash equivalents, and marketable securities compared to $1.7 billion as of December 31, 2020. The decrease in
cash, cash equivalents, and marketable securities was primarily driven by purchases of property, plant and equipment; expenditures for the construction of certain
projects;  and  other  operating  expenditures;  partially  offset  by  cash  proceeds  from  the  sale  of  our  North  American  O&M  operations.  As  of  March  31,  2021,
$1.0 billion of our cash, cash equivalents, and marketable securities was held by our foreign subsidiaries and was primarily based in U.S. dollar, Japanese yen, and
Euro denominated holdings.

We utilize a variety of tax planning and financing strategies in an effort to ensure that our worldwide cash is available in the locations in which it is needed. If
certain international funds were needed for our operations in the United States, we may be required to accrue and pay certain U.S. and foreign taxes to repatriate
such funds. We maintain the intent and ability to permanently reinvest our accumulated earnings outside the United States, with the exception of our subsidiaries in
Canada and Germany. In addition, changes to foreign government banking regulations may restrict  our ability to move funds among various jurisdictions under
certain circumstances, which could negatively impact our access to capital, resulting in an adverse effect on our liquidity and capital resources.
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We continually  evaluate  forecasted  global  demand  and  seek  to  balance  our  manufacturing  capacity  with  such  demand.  We  continue  to  increase  the  nameplate
production capacity of our existing manufacturing facilities by improving our production throughput, increasing module wattage (or conversion efficiency),  and
improving manufacturing yield losses. During 2021, we expect to spend $425 million to $475 million for capital expenditures, including upgrades to machinery
and equipment that we believe will further increase our module wattage and expand capacity and throughput at our manufacturing facilities.

We  also  expect  to  commit  significant  working  capital  to  purchase  various  raw materials  used  in  our  module  manufacturing  process.  Our  failure  to  obtain  raw
materials and components that meet our quality, quantity, and cost requirements in a timely manner could interrupt or impair our ability to manufacture our solar
modules or increase our manufacturing costs. Accordingly, we may enter into long-term supply agreements to mitigate potential risks related to the procurement of
key raw materials and components, and such agreements may be noncancelable or cancelable with a significant penalty. For example, we have entered into long-
term  supply  agreements  for  the  purchase  of  certain  specified  minimum  volumes  of  substrate  glass  and  cover  glass  for  our  PV  solar  modules.  Our  remaining
purchases under these supply agreements are expected to be approximately $1.8 billion of substrate glass and approximately $400 million of cover glass. We have
the right to terminate these agreements upon payment of specified termination penalties (which, in aggregate,  are up to $390 million as of March 31, 2021 and
decline over the remaining supply periods).

Our systems business is expected to continue to have significant liquidity requirements in the future. From time to time, we enter into commercial commitments in
the form of letters of credit, bank guarantees, and surety bonds to provide financial and performance assurance to third parties, the majority of which support our
systems  projects.  Our  Revolving  Credit  Facility  provides  us  with  a  sub-limit  of  $400.0  million  to  issue  letters  of  credit,  subject  to  certain  additional  limits
depending  on  the  currencies  of  such  letters  of  credit.  The  net  amount  of  our  project  assets  and  related  portions  of  deferred  revenue  and long-term debt,  which
approximates our net capital investment in the development and construction of systems projects, was $201.3 million as of March 31, 2021. Solar power project
development cycles, which span the time between the identification of a site location and the commercial operation of a system, vary substantially and can take
many years to mature. As a result of these long project cycles and strategic decisions to finance the development of certain projects using our working capital, we
may need to make significant up-front investments of resources in advance of the receipt of any cash from the sale of such projects. Delays in construction or in
completing the sale of our systems projects that we are self-financing may also impact our liquidity. In certain circumstances, we may need to finance construction
costs exclusively using working capital, if project financing becomes unavailable due to market-wide, regional, or other concerns.

From time to time, we may develop projects in certain markets around the world where we may hold all or a significant portion of the equity in a project for several
years. Given the duration of these investments and the currency risk relative to the U.S. dollar in some of these markets, we continue to explore local financing
alternatives. Should these financing alternatives be unavailable or too cost prohibitive, we could be exposed to significant currency risk and our liquidity could be
adversely impacted.

Additionally, we may elect to retain an ownership interest in certain systems projects after they become operational if we determine it would be of economic and
strategic benefit to do so. If, for example, we cannot sell a system at economics that are attractive to us or potential customers are unwilling to assume the risks and
rewards typical of system ownership, we may instead elect to temporarily own and operate such system until we can sell it on economically attractive terms. The
decision to retain ownership of a system impacts our liquidity depending upon the size and cost of the project. As of March 31, 2021, we had $236.4 million of net
PV solar  power  systems  placed  in  service  in  international  markets.  We have  elected,  and  may  in  the  future  elect,  to  enter  into  temporary  or  long-term project
financing to reduce the impact on our liquidity and working capital with regard to such systems.
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Cash Flows

The following table summarizes key cash flow activity for the three months ended March 31, 2021 and 2020 (in thousands):

 
Three Months Ended 

March 31,
 2021 2020
Net cash used in operating activities $ (279,478) $ (504,864)
Net cash provided by investing activities 271,838 96,446 
Net cash used in financing activities (31,451) (13,440)
Effect of exchange rate changes on cash, cash equivalents and restricted cash (652) (5,774)
Net decrease in cash, cash equivalents and restricted cash $ (39,743) $ (427,632)

Operating Activities

The decrease in net cash used in operating activities was primarily driven by the $350 million settlement payment associated with our prior class action lawsuit in
2020 and the timing of cash receipts from certain third-party module sales in the prior period, for which proceeds were received in late 2019 prior to the step down
in the U.S. investment tax credit, partially offset by lower cash proceeds from the sales of systems projects in the current period.

Investing Activities

The increase in net cash provided by investing activities was primarily due to proceeds from the sale of our North American O&M operations.

Financing Activities

The increase in net cash used in financing activities was primarily due to the repayment of the Tochigi Credit Facility, partially offset by proceeds from borrowings
under the Japan Credit Facility for the construction of a certain project in Japan.

Contractual Obligations

Our contractual  obligations  have not  materially  changed since December  31,  2020 with the exception of  borrowings under  project  specific  debt  financings  and
other  changes  in  the  ordinary  course  of  business.  See  Note  9.  “Debt”  to  our  condensed  consolidated  financial  statements  for  more  information  related  to  the
changes  in  our  long-term  debt.  See  also  our  Annual  Report  on  Form  10-K  for  the  year  ended  December  31,  2020  for  additional  information  regarding  our
contractual obligations.

Off-Balance Sheet Arrangements

As of March 31, 2021, we had no off-balance sheet debt or similar obligations, other than financial assurance related instruments, which are not classified as debt.
We  do  not  guarantee  any  third-party  debt.  See  Note  10.  “Commitments  and  Contingencies”  to  our  condensed  consolidated  financial  statements  for  further
information about our financial assurance related instruments.

Item 3. Quantitative and Qualitative Disclosures about Market Risk

There have been no material changes to the information previously provided under Item 7A. of our Annual Report on Form 10-K for the year ended December 31,
2020.
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Item 4. Controls and Procedures

Evaluation of Disclosure Controls and Procedures

We carried out an evaluation, under the supervision and with the participation of management, including our Chief Executive Officer and Chief Financial Officer,
of the effectiveness of our “disclosure controls and procedures” as defined in Exchange Act Rule 13a-15(e) and 15d-15(e).  Based on that  evaluation,  our Chief
Executive Officer and Chief Financial Officer concluded that as of March 31, 2021 our disclosure controls and procedures were effective to ensure that information
required to be disclosed by us in reports that we file or submit under the Exchange Act is recorded, processed, summarized, and reported within the time periods
specified  in SEC rules  and forms,  and that  such information is  accumulated  and communicated  to  our  management,  including our  Chief  Executive Officer  and
Chief Financial Officer, as appropriate, to allow timely decisions regarding required disclosure.

Changes in Internal Control over Financial Reporting

We also carried  out  an evaluation,  under  the  supervision  and with  the  participation  of  management,  including our  Chief  Executive  Officer  and Chief  Financial
Officer,  of  our  “internal  control  over  financial  reporting”  as  defined  in  Exchange  Act  Rule  13a-15(f)  and  15d-15(f)  to  determine  whether  any  changes  in  our
internal  control  over  financial  reporting occurred during the three  months ended March 31,  2021 that  materially  affected,  or  are  reasonably likely to  materially
affect,  our  internal  control  over  financial  reporting.  Based  on  that  evaluation,  there  were  no  such  changes  in  our  internal  control  over  financial  reporting  that
occurred during the three months ended March 31, 2021 despite the fact that many of our associates continue to work remotely due to the COVID-19 pandemic.
We continue to monitor and assess the COVID-19 situation on our internal controls to minimize potential impacts on their design and operating effectiveness.

CEO and CFO Certifications

We  have  attached  as  exhibits  to  this  Quarterly  Report  on  Form  10-Q  the  certifications  of  our  Chief  Executive  Officer  and  Chief  Financial  Officer,  which  are
required in accordance with the Exchange Act. We recommend that this Item 4. be read in conjunction with those certifications for a more complete understanding
of the subject matter presented.

Limitations on the Effectiveness of Controls

Control systems, no matter how well designed and operated, can provide only reasonable, not absolute, assurance that the control systems’ objectives are being
met.  Further,  the  design  of  any  system of  controls  must  reflect  the  fact  that  there  are  resource  constraints,  and  the  benefits  of  all  controls  must  be  considered
relative to their costs. Because of the inherent limitations in all control systems, no evaluation of controls can provide absolute assurance that all control issues and
instances of fraud, if any, within our Company have been detected. These inherent limitations include the realities that judgments in decision-making can be faulty
and that breakdowns can occur because of error or mistake. Control systems can also be circumvented by the individual acts of some persons, by collusion of two
or  more  people,  or  by  management  override  of  the  controls.  The  design  of  any  system  of  controls  is  also  based  in  part  upon  certain  assumptions  about  the
likelihood of future events, and there can be no assurance that any design will succeed in achieving its stated goals under all potential future conditions. Over time,
controls may become inadequate because of changes in conditions or deterioration in the degree of compliance with policies or procedures.

52



Table of Contents

PART II. OTHER INFORMATION

Item 1. Legal Proceedings

See Note 10. “Commitments and Contingencies” under the heading “Legal Proceedings” of our condensed consolidated financial statements for legal proceedings
and related matters.

Item 1A. Risk Factors

In addition to the other information set forth in this report, you should carefully consider the factors discussed in Item 1A. “Risk Factors” of our Annual Report on
Form 10-K for the year ended December 31, 2020, which could materially affect our business, financial condition, results of operations, or cash flows. The risks
described in our Annual Report  on Form 10-K are not the only risks we face.  Additional  risks and uncertainties  not currently known to us or that we currently
consider  immaterial  may  also  materially  adversely  affect  our  business,  financial  condition,  results  of  operations,  or  cash  flows.  There  have  been  no  material
changes in the risk factors contained in our Annual Report on Form 10-K.

Item 6. Exhibits

The following exhibits are filed with this Quarterly Report on Form 10-Q:
Exhibit Number Exhibit Description

3.1 Amended and Restated Certificate of Incorporation of First Solar, Inc. (incorporated by reference to Exhibit 3.1 to First Solar, Inc.’s Registration
Statement on Form S-1 filed on October 25, 2006)

3.2 Amended and Restated Bylaws of First Solar, Inc. (incorporated by reference to Exhibit 3.1 to First Solar, Inc.’s Quarterly Report on Form 10-Q filed
on May 5, 2017)

10.1*+§ Purchase and Sale Agreement, dated January 24, 2021, by and among Leeward Renewable Energy Development, LLC, First Solar Electric, LLC, and
First Solar, Inc.

31.1* Certification of Chief Executive Officer pursuant to 15 U.S.C. Section 7241, as adopted pursuant to Section 302 of the Sarbanes-Oxley Act of 2002
31.2* Certification of Chief Financial Officer pursuant to 15 U.S.C. Section 7241, as adopted pursuant to Section 302 of the Sarbanes-Oxley Act of 2002
32.1† Certification of Chief Executive Officer and Chief Financial Officer pursuant to 18 U.S.C. Section 1350, as adopted pursuant to Section 906 of the

Sarbanes-Oxley Act of 2002
101.INS XBRL Instance Document – the instance document does not appear in the Interactive Data file because its XBRL tags are embedded within the Inline

XBRL document
101.SCH XBRL Taxonomy Extension Schema Document
101.CAL XBRL Taxonomy Extension Calculation Linkbase Document
101.DEF XBRL Taxonomy Extension Definition Linkbase Document
101.LAB XBRL Taxonomy Label Linkbase Document
101.PRE XBRL Taxonomy Extension Presentation Linkbase Document

104 Cover page formatted as Inline XBRL and contained in Exhibit 101

——————————
*    Filed herewith.

+    Portions of this exhibit have been redacted in compliance with Item 601(b)(10) of Regulation S-K.

§    Exhibits and schedules have been omitted pursuant to Item 601(a)(5) of Regulation S-K.

†    Furnished herewith. This exhibit shall not be deemed “filed” for purposes of Section 18 of the Exchange Act or otherwise subject to the liabilities of that section, nor
shall it be deemed incorporated by reference in any filing under the Securities Act or the Exchange Act, whether made before or after the date hereof and irrespective
of any general incorporation language in such filings.
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SIGNATURE

Pursuant  to  the  requirements  of  the  Securities  Exchange  Act  of  1934,  the  registrant  has  duly  caused  this  report  to  be  signed  on  its  behalf  by  the  undersigned
thereunto duly authorized.

FIRST SOLAR, INC.

Date: April 29, 2021 By: /s/ BYRON JEFFERS
Name: Byron Jeffers
Title: Chief Accounting Officer
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PURCHASE AND SALE AGREEMENT

This PURCHASE AND SALE AGREEMENT, dated as of January 24, 2021 (this “Agreement”), is by and among Leeward Renewable Energy
Development, LLC, a Delaware limited liability company (“Buyer”), First Solar Electric, LLC, a Delaware limited liability company (“Seller”), and, solely with
respect to Section 5.17, First Solar, Inc., a Delaware corporation (“Seller Parent”).

RECITALS

WHEREAS, First Solar Development, LLC, a Delaware limited liability company (“FSD”), is an indirect, wholly-owned subsidiary of Seller;

WHEREAS, FSD is in the business of developing and selling photovoltaic solar power projects and related assets, which projects are currently
under  development  (other  than  the  projects  set  forth  on Schedule 1.6)  and  are  set  forth  on Schedule 1.1 (such  projects,  the  “Projects,”  and  such  schedule,  the
“Project Ownership Chart”), directly and through entities formed for the purpose of developing such Projects (such entities as set forth on the Project Ownership
Chart, the “Project Companies”);

WHEREAS, FS Saguaro, LLC, a Delaware limited liability company (the “Company”), is a wholly-owned subsidiary of Seller;

WHEREAS, subject to Section 5.3, pursuant to the steps plan set forth on Schedule 1.2 (the consummation of such steps, the “Reorganization”),
Seller, FSD and certain of their Affiliates (as defined below) have or will have prior to the Closing (i) contributed and assigned to the applicable Project Companies
certain assets and liabilities related to the Projects, and (ii) contributed and assigned to the Company (A) all of the outstanding Equity Interests (as defined below)
of  the  Project  Companies  and  certain  other  Entities  set  forth  on Schedule 1.3 (such  other  Entities,  the  “Other Subsidiaries”),  and  (B)  certain  other  assets  and
liabilities related to the FS Development Platform (as defined below) as set forth on Schedule 1.3;

WHEREAS,  the  Key  Employees  (as  defined  below)  have  each  entered  into  Employment  Agreements  with  Buyer  that  are  effective  and
contingent upon the consummation of the Transactions; and

WHEREAS, on the terms and subject to the conditions hereof, Buyer desires to purchase from Seller, and Seller desires to sell to Buyer, all of
the issued and outstanding limited liability company interests of the Company (the “Company Interests”), as a result of which, Buyer will directly or indirectly own
all of the issued and outstanding Equity Interests (as defined below) of each of the Acquired Companies (as defined below).
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NOW, THEREFORE, in consideration of the foregoing and the representations, warranties, covenants and agreements hereunder, and intending
to be legally bound hereby, the Parties agree as follows:

ARTICLE I 

DEFINITIONS

As used herein, each of the following capitalized terms has the meaning specified in this Article I:

“Accelerated Equity Awards” shall have the meaning set forth in Section 5.7(g).

“Acceleration Date” shall have the meaning set forth in Section 5.7(g).

“Accounting Principles” means the accounting principles,  methods and policies  applied by Seller  and its  Affiliates  in respect  of the Acquired
Companies and the FS Development Platform, as set forth on Schedule 1.4, which shall be in accordance with GAAP unless otherwise specified on Schedule 1.4.

“Acquired Companies” means the Company, the Project Companies and the Other Subsidiaries.

“Acquisition” shall have the meaning set forth in Section 2.1.

“Additional RWI Policy” shall have the meaning set forth in Section 5.15(a).

“Adjustment Statement” shall have the meaning set forth in Section 2.5(b).

“Affiliate” means, for any Person, any other Person that directly or indirectly controls, is controlled by or is under common control with such
Person; provided,  that,  for  purposes  of  the  immediately  preceding  sentence,  the  term  “control”  (including,  with  correlative  meanings,  the  terms  “controlling,”
“controlled by” and “under common control with”), for any Person, means the possession, directly or indirectly, of the power to direct or cause the direction of the
management and policies of such Person, whether through ownership of voting securities, by contract or otherwise; provided, that, in no event shall Buyer or any
of its Subsidiaries be considered an Affiliate of any portfolio company or investment fund affiliated with OMERS, nor shall any portfolio company or investment
fund affiliated with OMERS be considered an Affiliate of Buyer or any of its Subsidiaries. For the avoidance of doubt, the Acquired Companies are Affiliates of
Seller prior to the Closing and Affiliates of Buyer from and after the Closing.

“Affiliate Contract” shall have the meaning set forth in Section 3.19.

“Agreement” shall have the meaning set forth in the Preamble.

“Allocation Statement” shall have the meaning set forth in Section 9.1.
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“Ancillary Agreements” means (a) the Assignment Agreement, (b) the IP License Agreement, (c) the Transition Services Agreement and (d) the
Development Services Agreement.

“Assignment Agreement” shall have the meaning set forth in Section 2.3(a)(ii).

“Assignment and Assumption Agreement” shall have the meaning set forth in Section 3.13(t).

“Assumed 2020 Incentive Amount” shall have the meaning set forth in Section 5.7(f).

“Assumed 2021 Incentive Amount” shall have the meaning set forth in Section 5.7(f).

“Assumed Incentive Amount” shall have the meaning set forth in Section 5.7(f).

“Balance Sheet” shall have the meaning set forth in Section 3.5(a).

“Balance Sheet Date” shall have the meaning set forth in Section 3.5(a).

“Bankruptcy and Equity Exceptions” shall have the meaning set forth in Section 3.3.

“Barilla Net Working Capital” means an amount equal  to the difference of (a)  the aggregate  value of the current  assets  of the Barilla  Project
Company,  minus  (b)  the  aggregate  value  of  the  current  liabilities  of  the  Barilla  Project  Company,  in  each case,  determined  in  accordance  with  the  Accounting
Principles.

“Barilla Project” means a 30 MW  solar photovoltaic power project in Pecos County, Texas, owned by the Barilla Project Company.

“Barilla Project Company” means Barilla Solar, LLC, a Delaware limited liability company.

“Business Day” means a day, except for a Saturday, a Sunday or other day on which commercial banks in New York, New York or Toronto,
Canada are authorized or required by Law to close.

“Business Service Provider” means any FS Development Platform Employee and any other individual service provider to the FS Development
Platform.

“Buyer” shall have the meaning set forth in the Preamble.

“Buyer Closing Failure” shall have the meaning set forth in Section 8.1(d).

“Buyer Fundamental Representations” means the representations and warranties in Section 4.1 and Section 4.2.

“Buyer Indemnified Party” shall have the meaning set forth in Section 7.2.

AC
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“Buyer  Material  Adverse  Effect”  means  any event  or  change  that  is  materially  adverse  to  the  ability  of  Buyer  to  consummate,  or  that  would
reasonably be expected to prevent, materially impair or materially delay the ability of Buyer to consummate, the Transactions or the transactions contemplated by
the Ancillary Agreements.

“Buyer Plans” shall have the meaning set forth in Section 5.7(c).

“Buyer Released Parties” shall have the meaning set forth in Section 10.2(b).

“Buyer Releasing Parties” shall have the meaning set forth in Section 10.2(a).

“Buyer Savings Plan” shall have the meaning set forth in Section 5.7(e).

“CARES” means the Coronavirus Aid, Relief, and Economic Security Act.

“CFIUS” means the Committee on Foreign Investment in the United States and each member agency thereof acting in such capacity.

“CFIUS Clearance”  means  the  Parties  shall  have  received  (a)  a  written  notice  issued  by  CFIUS  stating  that  CFIUS  has  concluded  that  the
Transaction is not a “covered transaction” and not subject to review under the DPA; (b) a written notice issued by CFIUS that it has determined that there are no
unresolved  national  security  concerns  with  respect  to  the  Transaction,  and  has  concluded  all  action  under  the  DPA;  or  (c)  if  CFIUS  has  sent  a  report  to  the
President of the United States requesting the President’s decision and either (i) the President shall have announced a decision not to use his powers pursuant to the
DPA  to  unwind,  suspend,  condition  or  prohibit  the  consummation  of  the  Transaction;  or  (ii)  having  received  a  report  from  CFIUS  requesting  the  President’s
decision the period allotted for presidential action under the DPA shall have passed without any determination by the President.

“Claim”  means  any  notice  or  allegation  of  any  obligation  or  liability,  demand,  demand  letter,  arbitration,  third-party  audit,  charge,  claim,
complaint,  assessment,  action,  lawsuit,  cause of action,  litigation,  investigation,  inquiry,  administrative enforcement  proceeding or other proceeding (whether at
law or in equity, whether civil or criminal).

“Closing” shall have the meaning set forth in Section 2.2.

“Closing Date” shall have the meaning set forth in Section 2.2.

“Closing Overpayment” shall have the meaning set forth in Section 2.5(e)(ii).

“Closing Underpayment” shall have the meaning set forth in Section 2.5(e)(i).

“Code” means the Internal Revenue Code of 1986.

“Collective Bargaining Agreement” means any collective bargaining agreement or any other labor-related agreement or arrangement with any
labor union, trade union or labor organization, including labor-related agreements associated with the Principal Projects.
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“Commercially Available Software”  means  Contracts  pursuant  to  which rights  to  use  IP  Rights  are  granted  or  obtained  concerning  generally
commercially available Software that has not been customized specifically for the FS Development Platform (other than reasonably standard implementation and
integration  activities  that  would  be  reasonably  anticipated  to  be  required  in  the  ordinary  course  with  respect  to  any  such  Commercially  Available  Software),
including those that are subject to “shrink-wrap” or “click-through” license agreements or that are pre-installed as a standard part of purchased hardware.

“Company” shall have the meaning set forth in the Recitals.

“Company Interests” shall have the meaning set forth in the Recitals.

“Company IP Agreements” means all Contracts pursuant to which rights to use IP Rights are granted or obtained, including all (a) licenses of IP
Rights  to  any  Person  and  (b)  licenses  of  IP  Rights  from any  Person  (and,  in  each  case,  excluding  Contracts  (i)  in  which  grants  of  rights  to  use  IP  Rights  are
incidental  and not  material  to  such Contracts,  (ii)  for  Commercially  Available  Software and (iii)  comprising non-exclusive licenses  of  Seller’s  or  its  Affiliates’
proprietary Software to third parties).

“Company IT Assets” means all of the IT Assets that are used or held for use in the operation of the FS Development Platform.

“Company Software” means all of the Software that is, or shall be after giving effect to the Reorganization, owned or purported to be owned by
an Acquired Company and all other Software owned by Seller or its Affiliates that is used or held for use in the operation of the FS Development Platform.

“Company  Support  Obligations”  means  the  letters  of  credit,  cash  collateral,  parent  company  guaranties,  indemnities,  bonds,  and  other  credit
support that the Acquired Companies have provided, or are required by any Permit or Contract to provide, to any Person.

“Confidentiality Agreement” means that certain Non-Disclosure Agreement, dated as of July 22, 2020, by and between OMERS Infrastructure
Management Inc. and Seller Parent, as amended by Amendment No. 1 to Non-Disclosure Agreement, dated as of August 29, 2020, by and between such parties.

“Consent” shall have the meaning set forth in Section 3.4(a).

“Contract”  means  any  written  or  oral  legally  binding  agreement,  deed,  mortgage,  lease,  license,  sublicense,  instrument,  note,  commitment,
undertaking, arrangement, contract, subcontract, loan, trust, indenture or sales or purchase order, including any amendments, supplements or modifications thereto,
in each case, excluding any Employee Plan.

“COVID-19”  means  SARS-CoV-2  or  COVID-19  (novel  coronavirus),  and  any  evolutions  or  mutations  thereof  or  related  or  associated
epidemics, pandemics or disease outbreaks.
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“COVID-19 Measures”  means  any  quarantine,  “shelter  in  place,”  “stay  at  home,”  workforce  reduction,  shut  down,  closure,  sequester  or  any
other Law or Order by any Governmental Authority in connection with or in response to COVID-19, including CARES.

“Delayed Transfer Employee” means any FS Development Platform Employee who accepts an Offer from Buyer and is not actively employed
by Seller or an Affiliate thereof as of the Closing Date, including any FS Development Platform Employee who is on an approved leave of absence.

“Development Business” means the business of developing, contracting for the construction of, and selling utility-scale photovoltaic solar power
generating facilities in the Territory, and shall not include the Retained Business.

“Development Services Agreement” shall have the meaning set forth in Section 2.3(a)(v).

“Dispute Notice” shall have the meaning set forth in Section 2.5(c).

“Disputed Items” shall have the meaning set forth in Section 2.5(c).

“DPA” means Section 721 of Title VII of the Defense Production Act of 1950, as amended, including the amendments under the Omnibus Trade
and Competitiveness Act of 1988, the Foreign Investment and National Security Act of 2007 (codified at 50 U.S.C. App. 2170) and The Foreign Investment Risk
Review Modernization Act, including the regulations of CFIUS issued and effective thereunder, codified at 31 C.F.R. Part 800 and 802, et seq.

“Earnout Payments” means collectively, the Earnout Project 1 Earnout Payment and the Earnout Project 2 Earnout Payment.

“Earnout Project 1” shall have the meaning set forth in Schedule 2.6.

“Earnout Project 1 Earnout Event” shall have the meaning set forth in Schedule 2.6.

“Earnout Project 1 Earnout Payment” has the meaning set forth in Section 2.6(a).

“Earnout Project 1 Earnout Period” means the period beginning from and after the date hereof and ending on the [***] anniversary of the date
hereof, provided, that such period may be extended one time by an additional [***] if, notwithstanding that the agreements referenced in Schedule 2.6 regarding
Earnout Project 1 have not been executed and delivered, prior to the expiration of such initial [***] period, Buyer or one of its Affiliates is in active negotiations
(determined in good faith) with a third party with respect to such agreements at the time of the [***] anniversary of the date hereof.

“Earnout Project 2” shall have the meaning set forth in Schedule 2.6.

“Earnout Project 2 Earnout Event” shall have the meaning set forth in Schedule 2.6.
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“Earnout Project 2 Earnout Payment” shall have the meaning set forth in Section 2.6(b)(i).

“Earnout  Project  2  Earnout  Period”  means  the  period  beginning  from  and  after  the  date  hereof  and  ending  on  the  [***]  anniversary  of  the
Closing Date.

“Emergency  Situation  Response”  means,  with  respect  to  a  property  relating  to  the  Barilla  Project,  reasonable  actions,  in  light  of  the
circumstances, taken on short notice for the prevention or mitigation of danger or damage in response to an event occurring after the date of this Agreement that
causes or poses an imminent and substantial risk of causing (a) damage to all or any portion of the assets, facilities or properties related to the Barilla Project or any
third-party properties or damage to the environment or (b) imminent illness, death or injury to any Person.

“Employee List” shall have the meaning set forth in Section 3.15(c).

“Employee Plan” means each (a) “employee benefit plan” within the meaning of Section 3(3) of ERISA (whether or not subject to ERISA); (b)
other  benefit  and  compensation  plan,  policy,  program,  practice,  arrangement  or  agreement,  including  pension,  profit-sharing,  savings,  termination,  executive
compensation, phantom stock, change-in-control, retention, salary continuation, vacation, sick leave, disability, death benefit, insurance, hospitalization, medical,
dental,  life,  employee  loan,  educational  assistance,  fringe  benefit,  deferred  compensation,  retirement  or  post-retirement,  severance,  equity  or  equity-based,
incentive and bonus plan, contract, policy, program, practice, arrangement or agreement; and (c) other employment, consulting or other individual agreement, plan,
practice, policy, contract, program, or arrangement.

“Employment Agreements” shall mean those Contracts for employment between Buyer, on the one hand, and each Key Employee, on the other
hand, entered into on or prior to the date hereof, each effective as of, and subject to the occurrence of, the Closing, as disclosed to Seller prior to the date hereof.

“Employment Laws” shall have the meaning set forth in Section 3.15(b).

“End Date” shall have the meaning set forth in Section 8.1(b)(i).

“Entity”  means  any  corporation  (including  any  nonprofit  corporation),  general  partnership,  limited  partnership,  limited  liability  partnership,
estate,  trust,  company (including  any company limited  by shares,  limited  liability  company or  joint  stock company)  or  other  association,  organization  or  entity
(including any Governmental Authority).

“Environmental Claim” means any Claim relating to liability (i) under any Environmental Law or Environmental Permit or (ii) with respect to
actual or alleged Release of, or exposure to, any Hazardous Materials.

“Environmental Laws” means all Laws relating to occupational or community health or safety, pollution, natural resources, habitats or species,
wetlands,  sustainability,  noise,  protection  of  the  environment,  resource  or  energy  efficiency  or  Releases  of  Hazardous  Materials  into  the  indoor  or  outdoor
environment (including air, surface water, groundwater, land, soil, soil vapor, sediments, surface and subsurface strata) or otherwise relating to the manufacture,
processing, distribution, use, treatment, storage, Release, transport, sale or handling of Hazardous Materials.
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“Environmental Permit” means any Permit required under or issued, granted, given or made pursuant to Environmental Law.

“Environmental Reports” means all final third-party written reports of environmental investigations, studies, audits and tests in the possession,
control  or  custody  of  Seller  or  its  Affiliates  and  delivered  to  Buyer,  in  each  case  relating  to  the  Release  or  threatened  Release  of  Hazardous  Materials,
Environmental Law or any Environmental Permit in connection with the Projects.

“Equity Commitment Letter” shall have the meaning set forth in Section 4.5.

“Equity Financing” shall have the meaning set forth in Section 4.5.

“Equity Interests” means, for any Person, any (a) shares or units of capital stock or voting securities, membership or limited liability company
interests  or  units,  partnership  interests  or  other  ownership  interests  (whether  voting  or  nonvoting)  in  such  Person;  (b)  other  interest  or  participation  (including
phantom shares, units or interests or stock appreciation rights) in such Person that confers on the holder thereof the right to receive a share of the profits and losses
of, or distribution of assets of, such Person; (c) subscriptions, calls, warrants, options or commitments of any kind or character relating to, or entitling any Person
or entity to purchase or otherwise acquire any of the interests in the foregoing clauses (a) and (b); or (d) securities convertible into or exercisable or exchangeable
for any of the interests in the foregoing clauses (a) through (c).

“ERISA” means the Employee Retirement Income Security Act of 1974.

“[***]” shall have the meaning set forth in [***]

“[***]” shall have the meaning set forth in [***].

“[***]” shall have the meaning set forth in [***].

“Estimated Purchase Price” means the Purchase Price, as adjusted pursuant to [***].

“[***]” shall have the meaning set forth in [***].

“EWG” means an “exempt wholesale generator” as defined in Section 1252 of PUHCA and 18 C.F.R. § 366.1.

“Excess Excluded Taxes” shall have the meaning set forth in Section 9.2(d).

“Exchange Act” means the Securities Exchange Act of 1934.

“[***]” means [***].

“Excluded Software” shall have the meaning set forth in Section 5.3(e).
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“Excluded Taxes” means (a) any Taxes imposed on or payable by any of the Acquired Companies or with respect to any assets of the Acquired
Companies for a Pre-Closing Tax Period (including any unpaid employer payroll Taxes for a Pre-Closing Tax Period that have been deferred pursuant to CARES
or any other corresponding or similar provision of applicable Law with respect to Taxes) (determined in the case of the portion of a Straddle Period ending on the
Closing Date in accordance with Section 9.3); (b) any Taxes of another Person imposed on any of the Acquired Companies (i) as a result of having been a member
of  an  affiliated,  consolidated,  combined  or  unitary  Tax  group  prior  to  the  Closing,  (ii)  by  operation  of  Law,  (iii)  as  a  transferee  or  successor  as  a  result  of  a
transaction  occurring  prior  to  the  Closing  or  (iv)  pursuant  to  a  Tax  sharing,  allocation,  reimbursement,  indemnification  or  similar  agreement  (whether  or  not
written) entered into prior to the Closing (other than customary Tax indemnification provisions in commercial agreements not primarily relating to Taxes); (c) any
Taxes imposed on any of the Acquired Companies, or with respect to any of the assets of the Acquired Companies, in each case, arising out of or resulting from
any inaccuracy  or  breach  of  a  representation  or  warranty  contained  in Section 3.13(d);  and (d)  any Losses  associated  with  Taxes  (or  the  non-payment  thereof)
described in clauses (a) through (c) of this definition.

“FERC” means the Federal Energy Regulatory Commission.

“FERC Approval” shall have the meaning set forth in Section 6.1(b).

“FICA” means the Federal Insurance Contributions Act.

“Filing” shall have the meaning set forth in Section 3.4(a).

“Final Adjustment Statement” means (a) the Adjustment Statement, if Seller delivers (or is deemed to deliver) a Notice of Acceptance, or (b) the
Adjustment Statement, as modified in accordance with Section 2.5(d), if Seller delivers a Dispute Notice.

“Final Purchase Price” shall have the meaning set forth in Section 2.5(e)(i).

“First Solar Vietnam” means First Solar Vietnam Manufacturing Company Limited.

“Forfeited  Retention Bonus Amount”  means  the  aggregate  amount,  if  any,  of  the  Retention  Bonuses  that  are  forfeited  or  not  otherwise  paid
pursuant to the Retention Award Agreements on account of the recipient’s termination of employment for Cause or voluntary resignation without Good Reason (as
such terms are defined in the recipient’s employment agreement) or termination of employment due to death or disability.

“FPA” means the Federal Power Act, and FERC’s regulations and orders thereunder.

“Fraud” means a willful and deliberate misrepresentation by a Person in the making of any representation or warranty contained in Article III or
Article IV or any certificate delivered pursuant to this Agreement, and shall exclude equitable fraud or any tort (including any claim for fraud) to the extent based
on negligence or recklessness.
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“FS Development Platform” means (a) the Development Business of Seller and its Affiliates, as conducted as of the date of this Agreement, and
(b) the Barilla Project; provided, that, for the avoidance of doubt, the FS Development Platform shall not include the Retained Business.

“FS Development Platform Employees” means all persons employed by Seller or its Affiliates set forth on the Employee List (including active
employees and employees who are on leave of absence or sick leave),  or  any replacement  personnel  or  additional  hires by Seller  or its  Affiliates  after  the date
hereof and included in an update to the Employee List in accordance with this Agreement.

“[***]” means [***].

“FS Malaysia” shall have the meaning set forth in Section 3.13(h).

“FSD” shall have the meaning set forth in the Recitals.

“GAAP” means U.S. generally accepted accounting principles in effect as of the date hereof.

“GE Prolec” means GE Prolec Transformers, Inc., a Delaware corporation.

“Governmental Authority” means any government, court, regulatory or administrative agency, commission or authority or other governmental
instrumentality,  whether  federal,  state  or  local,  domestic,  foreign or  multinational,  or  any contractor  acting on behalf  of  such agency,  commission,  authority  or
governmental instrumentality.

“Guaranteed Obligations” shall have the meaning set forth in Section 5.17.

“Hazardous Materials”  means  (a)  any  petrochemical  or  petroleum  products,  oil,  radioactive  materials,  asbestos  in  any  form  that  is  or  could
become friable, urea formaldehyde foam insulation, transformers or other equipment that contain dielectric fluid containing polychlorinated biphenyls, radon gas,
solvent, mold or per- and polyfluoroalkyl substances; (b) any chemicals, materials or substances defined as or included in the definition of “hazardous substances,”
“hazardous  wastes,”  “hazardous  materials,”  “restricted  hazardous  materials,”  “extremely  hazardous  substances,”  “toxic  substances,”  “contaminants”  or
“pollutants”  or  words  of  similar  meaning  and  regulatory  effect;  or  (c)  any  other  chemical,  material  or  substance,  exposure  to  which  is  prohibited,  limited  or
regulated pursuant to any applicable Environmental Law or Environmental Permit.

“HSR Act” means the Hart-Scott-Rodino Antitrust Improvements Act of 1976.

“HSR Clearance” shall have the meaning set forth in Section 6.1(a).

“Indebtedness” means, with respect to any Person, as of any particular time, without duplication, in each case, calculated in accordance with the
Accounting Principles:  (a) the unpaid principal amount of all  indebtedness for borrowed money of such Person; (b) any indebtedness which is incurred under a
loan agreement or evidenced by any note, bond, debenture or other debt security; (c) all obligations upon which interest is customarily
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paid, including factoring or similar agreements; (d) all obligations for purchase money financing, assumed in respect of deferred purchase price relating to assets,
businesses  or  properties  purchased (excluding,  for  the avoidance of  doubt,  any holdback,  earn-out,  performance bonus,  seller  note  or  other  contingent  payment
arrangements relating to or arising out of any prior acquisition, business combination or similar transaction); (e) all obligations under any interest rate protection,
foreign  currency  exchange  or  other  interest  or  exchange  rate  hedging  agreements  or  arrangements  or  under  any  other  out-of-the-money  hedging  agreements  or
arrangements; (f) all indebtedness of others secured by (or for which the holder of such indebtedness has an existing right, contingent or otherwise secured by) any
Liens on property owned or acquired by such Person; (g) all  distributions or loans payable to any of such Person’s Affiliates or shareholders as of the Closing;
(h) all obligations as an account party in respect of letters of credit and bankers’ acceptances; (i) all obligations of the type referred to in the foregoing clauses of
any other Person, the payment of which such Person is or may become responsible or liable, directly or indirectly, as obligor, guarantor, surety or otherwise, either
severally or jointly with any other Person, whether contingent or otherwise; and (j) any and all accrued and unpaid interest, prepayment penalties, change of control
payments,  premiums,  costs,  breakage,  make-whole  payments,  penalties,  charges,  expenses,  fees  or  equivalents  thereof  and  other  amounts  necessary  to  pay  any
indebtedness, obligations or liabilities in the foregoing clauses; provided, however, that Indebtedness of any Acquired Company shall not include any liabilities or
obligations solely between or among any of the Acquired Companies.

“Indemnified Party” means the Buyer Indemnified Party or the Seller Indemnified Party, as the case may be.

“Indemnifying Party” means Buyer or Seller, as the case may be.

“Independent Accountant” shall have the meaning set forth in Section 2.5(d)(ii).

“Insurance Policies” shall have the meaning set forth in Section 3.18.

“Interconnection Contract” means a Contract for electrical interconnection of a Principal Project to the electrical grid.

“IP License Agreement” shall have the meaning set forth in Section 2.3(a)(iii).

“IP Rights” means any and all  rights  in  intellectual  property  throughout  the  world,  including all  U.S.  and foreign rights  in  (a)  patents,  patent
applications, invention disclosures, and all related continuations, continuations-in-part, divisionals, reissues, re-examinations, substitutions, and extensions thereof;
(b) trademarks, service marks, corporate names, trade names, Internet domain names, logos, slogans, trade dress, design rights, and other similar designations of
source  or  origin,  together  with  the  goodwill  symbolized by any of  the  foregoing;  (c)  copyrights  (including copyrights  in  unpublished works  and Software)  and
copyrightable subject matter;  (d) trade secrets and all  other confidential  and proprietary information, ideas, know-how, inventions, processes, formulae, models,
and methodologies; (e) proprietary rights in Software (in source code and object code); and (f) all applications and registrations, and any renewals, extensions and
reversions, for the foregoing.

“IRS” means the U.S. Internal Revenue Service or any successor agency.
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“IT Assets”  means Software,  systems,  servers,  computers,  hardware,  firmware,  middleware,  workstations,  tablets,  phones,  peripheral  devices,
networks, data communications lines, quality assurance and customer delivery equipment, routers, hubs, switches and all other information technology equipment,
and all associated documentation.

“Key Employees” means those individuals set forth in Schedule 1.8.

“Laws” means any laws (statutory, common or otherwise), constitutions, treaties, conventions, ordinances, codes, rules, regulations, Orders or
other similar requirements enacted, adopted, promulgated or applied by a Governmental Authority.

“Leased Real Property” shall have the meaning set forth in Section 3.9(b)(ii).

“Legal Restraint” shall have the meaning set forth in Section 6.1(d).

“Liability” means any liability, debt, obligation, claim, demand, judgment, cause of action or other loss, cost or expense of any kind or nature
whatsoever, whether asserted or unasserted, absolute or contingent, accrued or unaccrued, matured or unmatured, liquidated or unliquidated, and whether due or
become due and regardless of when asserted.

“Lien” means any right of first or last refusal, right of first or last offer, pre-emptive right, encumbrance, hypothecation, mortgage, lien, pledge,
charge, security interest or other security agreement; provided, however, that Lien does not include any restriction on transfer arising under an applicable securities
Law.

“Losses” shall have the meaning set forth in Section 7.2.

“Material Adverse Effect” means any effect, change, condition, circumstance, fact, development, occurrence or event that, individually or in the
aggregate with all  other effects,  changes,  conditions,  circumstances,  facts,  developments,  occurrences and events that:   (i)  is materially adverse to the ability of
Seller to consummate, or that would reasonably be expected to prevent, materially impair or materially delay the ability of Seller to consummate, the Transactions
or (ii)  has had, or would reasonably be expected to have, a material  adverse effect  on the business, results of operations,  assets or financial condition of the FS
Development  Platform and  the  Acquired  Companies,  taken  as  a  whole; provided, however,  that  no  effect,  change,  condition,  circumstance,  fact,  development,
occurrence or event arising from or related to any of the following shall constitute a “Material Adverse Effect” or be taken into account in determining whether a
“Material Adverse Effect” has occurred or would reasonably be expected to occur:

(a) changes in general economic conditions, including changes in exchange rates, interest rates or monetary policy, or the credit, financial,
currency, securities or capital markets;

(b) economic  changes  generally  affecting  the  international,  national  or  regional  (i)  electric  generating  industry,  (ii)  solar  photovoltaic
electric generating industry or (iii) wholesale, retail, or distributed energy markets for electric power or photovoltaic electric power in each case;
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(c) any natural (including weather-related) or man-made disaster, epidemic, pandemic (including COVID-19), act of terrorism, sabotage,
cyberattack, military action or war, or any escalation or worsening thereof;

(d) changes in general legal, regulatory or political conditions after the date hereof;

(e) changes in GAAP, applicable Laws or any accounting requirements applicable to any industry in which the FS Development Platform
operates or the interpretation of any of the foregoing after the date hereof;

(f) changes in the composition, number or identity of the FS Development Platform Employees or independent contractors servicing the FS
Development Platform;

(g) changes directly arising out of or resulting from the announcement, pendency or anticipated consummation of the Transactions or the
transactions contemplated by the Ancillary Agreements or the Module Purchase Orders, the negotiation, execution or performance hereof, the identity of
Buyer  or  the  announcement  or  other  disclosure  of  Buyer’s  plans  or  intentions  for  the  conduct  of  the  FS  Development  Platform  after  the  Closing  as
expressly  disclosed  by  Buyer,  including  the  effect  of  any  of  the  foregoing  on  the  relationships,  contractual  or  otherwise,  with  clients,  customers,
employees, suppliers, vendors, service providers or Governmental Authorities related to the FS Development Platform (provided, that this exception shall
not  apply to  any representation  or  warranty  that  specifically  addresses  the  consequences  of  the  announcement  of  the  execution  of  this  Agreement,  the
pendency or anticipated consummation of the Transactions);

(h) any action or omission required or contemplated to be taken by Seller or its Affiliates pursuant hereto or which is otherwise taken or
omitted with the prior written consent, or at the prior written request, of Buyer, or any action omitted as a result of requesting a consent from Buyer under
Section 5.1(b)(xvii) to amend the Project Expenditures Budget for a payment required by a Material Contract if Buyer denies such request; or

(i) any failure by the FS Development Platform to meet any internal or published Projection for any period (provided, that, to the extent
not subject of any of the foregoing clauses (a) through (h) above, the underlying cause of any such failure may be taken into account or considered in
determining whether a Material Adverse Effect has occurred),

except  in  the  case  of  the  foregoing  clauses  (a),  (b),  (c),  (d)  and  (e),  to  the  extent  that  any  item  has  had  or  would  reasonably  be  expected  to  have  a
disproportionate effect on the FS Development Platform and the Acquired Companies taken as a whole, as compared to other Persons operating in the
industry in which the FS Development Platform and the Acquired Companies operate.

“Material Contract” shall have the meaning set forth in Section 3.10(a).
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"Misplaced Assets” shall have the meaning set forth in Section 5.4.

“Module Purchase Orders” shall have the meaning set forth in Section 2.3(a)(i).

“Neutral Accounting Firm” shall have the meaning set forth in Section 9.1.

“NEXTracker” shall have the meaning set forth in Section 3.13(l).

“Notice of Acceptance” shall have the meaning set forth in Section 2.5(c).

“O&M Closing” means the closing of the sale by Seller Parent of its solar operations and maintenance business.

“O&M Option Agreement” means the Operating and Maintenance Option Agreement  contemplated to be entered into in connection with the
O&M Closing, in the form attached hereto as Exhibit G.

“Offer” shall have the meaning set forth in Section 5.7(a).

“Offer Employee” shall have the meaning set forth in Section 5.7(a).

“Office Lease” shall have the meaning set forth in Section 3.9(f).

“Office Leased Real Property” shall have the meaning set forth in Section 3.9(f).

“Offtake Agreement”  means  any  agreement  providing  for  the  sale  and  purchase,  proxy  revenue  swap,  proxy  generation  swap,  virtual  power
purchase  agreement,  contract  for  differences  or  hedge,  of  energy,  capacity,  ancillary  services,  renewable  energy  credits,  or  related  attributes  produced  by  any
Project, and any build-transfer agreement with respect to a Project.

“Off-taker” means a Person that is a party to an Offtake Agreement.

“OMERS” shall have the meaning set forth in Section 4.5.

“Open  Source  Software”  means  any  Software  that  contains,  or  is  derived  in  any  manner  from,  in  whole  or  in  part,  any  Software  that  is
distributed as freeware, shareware, open source Software (e.g., Linux) or similar licensing or distribution models.

“Order” means any judgment, decree, injunction, rule, order, decision, decree, ruling or assessment of any arbitrator or Governmental Authority.

“Organizational Documents” means any corporate, partnership or limited liability organizational documents, including certificates or articles of
incorporation,  bylaws,  certificates  of  formation,  operating  agreements  (including  limited  liability  company  agreements  and  agreements  of  limited  partnership),
certificates of limited partnership, partnership agreements, shareholder agreements and certificates of existence, as applicable.

“Other Assets” shall have the meaning set forth in Section 5.4.
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“Other Subsidiaries” shall have the meaning set forth in the Recitals.

“Outstanding Project Companies” shall mean the Project Companies that do not receive all Third-Party Consents listed on Schedule 5.2(h) with
respect to the applicable Project by the Closing.

“Owned  Company  IT  Assets”  means  all  of  the  Company  IT  Assets  that  are,  or  shall  be  after  giving  effect  to  the  Reorganization,  owned  or
purported to be owned by an Acquired Company.

“Owned IP Rights” means all of the IP Rights that are, or shall be after giving effect to the Reorganization, owned or purported to be owned by,
or under obligation of assignment to, an Acquired Company (including the items set forth, or required to be set forth, on Section 3.7(a) of the Seller Disclosure
Schedule).

“Owned Real Property” shall have the meaning set forth in Section 3.9(b)(i).

“Parent Support Obligations” means the letters of credit, cash collateral, parent company guaranties, indemnities, bonds, and other credit support
that Seller or its Affiliates (other than the Acquired Companies) have provided, or are required by any Permit or Contract to provide, to, on behalf of, or for the
benefit of any Acquired Company, as set forth on Section 3.10(d) of the Seller Disclosure Schedule (and any additional Parent Support Obligations incurred after
the date hereof, subject to receipt of the prior written consent of Buyer if required in accordance with Section 5.1(b)(xviii)).

“Parties” means Buyer and Seller.

“Permit” means any permit, approval, license, registration, certificate, franchise, waiver, or formal authorization granted or obtained by or from
any Governmental Authority.

“Permitted Liens”  means  (a)  mechanics’,  carriers’,  materialmens’,  workers’,  repairers’,  landlords’  and  similar  Liens  incurred  in  the  ordinary
course of business and related to any amounts not yet delinquent or that are being contested in good faith; (b) Liens for Taxes not yet delinquent or that are being
contested  in  good  faith;  (c)  Liens  securing  rental  payments  not  yet  delinquent  or  that  did  not  arise  due  to  such  delinquency,  in  each  case,  under  capital  lease
agreements;  (d)  non-monetary  Liens on real  property  (including recorded or  unrecorded easements,  rights  of  way,  covenants,  conditions,  licenses,  reservations,
zoning ordinances and similar restrictions affecting real property) that (i) are matters of record, (ii) would be disclosed by a current, accurate survey or physical
inspection of such real property, or (iii) are otherwise set forth in the title commitments made available to Buyer on or prior to the date hereof and do not materially
detract  from the  suitability  of  such  real  property  for  operation  of  the  applicable  Project  or  materially  detract  from the  value  of  such  real  property;  (e)  zoning,
building codes, environmental and other land use laws regulating the use or occupancy of real property or the activities conducted thereon that are imposed by any
Governmental  Authority having jurisdiction over such real  property that  do not materially  detract  from the suitability  of such real  property for operation of the
applicable Project or materially detract from the value of such real property; (f) any right, interest, Lien or title of a lessor in the Leased Real Property; (g) licenses
of,  or  other  grants  of  rights  to  use  or  obligations  related  to,  IP  Rights  granted,  in  each  case,  on  a  non-exclusive  basis  and  in  the  ordinary  course  of  business;
(h) pledges or deposits to secure obligations
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arising under worker’s compensation, unemployment insurance, social security, retirement or similar laws; (i) purchase money Liens securing an amount less than
$100,000  in  the  aggregate;  (j)  Liens  created  by  or  pursuant  to  a  Material  Contract  in  effect  as  of  the  date  hereof  or  any  other  Material  Contract  permitted  in
accordance  with Section  5.1(b) (other  than  Liens  created  due  to  a  breach  of,  or  non-compliance  with,  such  Material  Contract);  (k)  Liens  arising  under  any
Company Support Obligation; (l) Liens created by or pursuant to the O&M Option Agreement; and (m) other Liens, if any, that do not materially detract from the
use of any property or assets of any of the FS Development Platform or any of the Acquired Companies and are otherwise not material to the FS Development
Platform or any of the Acquired Companies.

“Person” means any individual or Entity.

“POM 2019 ITC Components” shall have the meaning set forth in Section 3.13(j).

“POM1 2019 ITC Components” shall have the meaning set forth in Section 3.13(h).

“POM2 2019 ITC Components” shall have the meaning set forth in Section 3.13(i).

“POM3 2019 ITC Components” shall have the meaning set forth in Section 3.13(j).

“Post-Closing OPC Period” shall have the meaning set forth in Section 5.1(d).

“POT1 2019 ITC Components” shall have the meaning set forth in Section 3.13(l).

“POT2 2019 ITC Components” shall have the meaning set forth in Section 3.13(m).

“POT3 2019 ITC Components” shall have the meaning set forth in Section 3.13(n).

“Power Generation Company” shall have the meaning set forth in Section 31.002(10) of the Public Utility Regulatory Act (Title II of the Texas
Utilities Code).

“Pre-Closing Indemnified Person” shall have the meaning set forth in Section 5.11(e).

“Pre-Closing Statement” shall have the meaning set forth in Section 2.5(a).

“Pre-Closing Tax Period” means any Tax period ending (or the portion of any Straddle Period) ending on or before the Closing Date.

“Principal Project Permits” shall have the meaning set forth in Section 3.11(c)(i).

“Principal Project Sites” means the real property related to the Principal Projects as described in the Real Property Documents.

“Principal Projects” means the Projects identified as “Principal Projects” on Schedule 1.1.

“Project Companies” shall have the meaning set forth in the Recitals.
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“Project Expenditures” means the actual amount of third-party expenditures actually paid in cash in respect of the Projects (excluding, for the
avoidance  of  doubt,  refundable  cash  deposits  made  pursuant  to  Contracts  that  have  been  entered  into  prior  to  the  date  hereof  or  permitted  to  be  entered  into
pursuant  to  this  Agreement)  from  and  after  the  date  hereof  and  prior  to  the  Closing  Date  in  accordance  with  the  Project  Expenditures  Budget,  calculated  in
accordance with the Accounting Principles.

“Project Expenditures Budget” means the budget for Project expenditures set forth on Schedule 1.5 with respect to the twelve (12)-month period
beginning January 1, 2021, as may be amended by Seller from time to time in accordance with Section 5.1(b)(xvii).

“Project Ownership Chart” shall have the meaning set forth in the Recitals.

“Projections” shall have the meaning set forth in Section 10.1(a).

“Projects” shall have the meaning set forth in the Recitals.

“Protected Communications”  means,  at  any  time  prior  to  the  Closing,  any  and  all  communications  in  whatever  form,  whether  written,  oral,
video, electronic or otherwise, that shall have occurred between or among any of Seller or its Representatives (including BofA Securities, Inc. and CohnReznick
Capital)  and  attorneys  (including  Skadden,  Arps,  Slate,  Meagher  &  Flom  LLP)  relating  to  or  in  connection  with  this  Agreement,  the  events  and  negotiations
leading to this Agreement, any of the Transactions or any other potential sale transaction involving the FS Development Platform.

“PTO Amount” shall have the meaning set forth in Section 5.7(h).

“PUHCA” means the Public Utility Holding Company Act of 2005, 42 U.S.C. §§ 16451 et seq., and FERC’s regulations and orders thereunder.

“Purchase Order GE1” shall have the meaning set forth in Section 3.13(u).

“Purchase Order GE2” shall have the meaning set forth in Section 3.13(v).

“Purchase Order GE3” shall have the meaning set forth in Section 3.13(w).

“Purchase Order GE4” shall have the meaning set forth in Section 3.13(x).

“Purchase Order KMT1” shall have the meaning set forth in Section 3.13(q).

“Purchase Order KMT2” shall have the meaning set forth in Section 3.13(r).

“Purchase Order KMT3” shall have the meaning set forth in Section 3.13(s).

“Purchase Order M1” shall have the meaning set forth in Section 3.13(h).

“Purchase Order M2” shall have the meaning set forth in Section 3.13(i).

“Purchase Order M3” shall have the meaning set forth in Section 3.13(j).
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“Purchase Order T1” shall have the meaning set forth in Section 3.13(l).

“Purchase Order T2” shall have the meaning set forth in Section 3.13(m).

“Purchase Order T3” shall have the meaning set forth in Section 3.13(n).

“Purchase Orders GE1-4” shall have the meaning set forth in Section 3.13(x).

“Purchase Orders M1-3” shall have the meaning set forth in Section 3.13(k).

“Purchase Orders T1-3” shall have the meaning set forth in Section 3.13(o).

“Purchase Price” shall have the meaning set forth in Section 2.4.

“PURPA” means the Public Utility Regulatory Policies Act of 1978, and FERC’s regulations and orders thereunder.

“QF” means a “small power production facility” and a “qualifying small power production facility” under PURPA.

“R&D Sponsor” shall have the meaning set forth in Section 3.7(h).

“R&W Insurance Policy” shall have the meaning set forth in Section 5.15(a).

“Real Property” shall have the meaning set forth in Section 3.9(b)(ii).

“Real Property Documents” shall have the meaning set forth in Section 3.9(a).

“Regulatory Concession” shall have the meaning set forth in Section 5.2(f).

“Release”  means  any  release,  spill,  emission,  leaking,  pumping,  emitting,  depositing,  discharging,  injecting,  escaping,  leaching,  dispersing,
dumping,  pouring,  disposing  or  migrating  into,  onto  or  through  the  environment  (including  air,  surface  water,  ground  water,  soil,  soil  vapor,  sediments,  land
surface or subsurface strata).

“Reorganization” shall have the meaning set forth in the Recitals.

“Reorganization Asset” shall have the meaning set forth in Section 5.3(b).

“Reorganization Assignee” shall have the meaning set forth in Section 5.3(b).

“Reorganization Assignor” shall have the meaning set forth in Section 5.3(b).

“Reorganization Documents” shall have the meaning set forth in Section 5.3(a).

“Representatives”  means,  for  any  Person,  such  Person’s  officers,  directors,  managers,  employees,  consultants,  agents,  financial  advisors,
attorneys, accountants, other advisors, Affiliates and other representatives.
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“Resolution Period” shall have the meaning set forth in Section 2.5(d)(ii).

“Restricted Group” shall have the meaning set forth in Section 5.2(f).

“Retained Business”  means  any  business  other  than  the  Development  Business,  including  (a)  the  business  of  developing  and  selling  (i)  the
photovoltaic  solar  power  generating  facilities  set  forth  on Schedule  1.6 (including  the  Outstanding  Project  Companies  until  such  time,  if  applicable,  such
Outstanding Project Company is assigned to Buyer or its designee in accordance with this Agreement) and (ii) [***]; (b) the business of developing and selling
[***]; (c) the business of operating or maintaining [***]; (d) the business of designing, manufacturing, marketing or selling [***]; and (e) the business of providing
financing in connection with any of the foregoing, including [***].

“Retained Company” means Seller and any of its Affiliates (other than the Acquired Companies).

“Retention  Award  Agreement”  means  the  retention  award  agreement  entered  into  between  Seller  and  each  of  the  individuals  listed  on
Schedule 5.7(j), dated January 10, 2021 and effective upon the Closing.

“Retention Bonuses” shall have the meaning set forth in Section 5.7(j).

“Review Period” shall have the meaning set forth in Section 2.5(b).

“Sale of Earnout Project 1” shall have the meaning set forth in Section 2.6(a)(iv).

“Sale of Earnout Project 2” shall have the meaning set forth in Section 2.6(b)(iv).

“Section 1542” shall have the meaning set forth in Section 10.2(a).

“Securities Act” means the Securities Act of 1933.

“Seller” shall have the meaning set forth in the Preamble.

“Seller 401(k) Plan” shall have the meaning set forth in Section 5.7(e).

“Seller Disclosure Schedule” means the Seller Disclosure Schedule attached hereto, dated as of the date hereof, delivered by Seller to Buyer in
connection with this Agreement.

“Seller Employee Plan” means each Employee Plan that is sponsored or maintained by Seller or any of its Affiliates (other than the Acquired
Companies) that covers or otherwise provides for the payment or provision of compensation or benefits to any Business Service Provider.

“Seller Fundamental Representations” means the representations and warranties in Section 3.1, Section 3.2, Section 3.3, and Section 3.20.

“Seller Indemnified Party” shall have the meaning set forth in Section 7.3.
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“Seller Names” shall have the meaning set forth in Section 5.10.

“Seller Parent” shall have the meaning set forth in the Preamble.

“Seller Released Parties” shall have the meaning set forth in Section 10.2(a).

“Seller Releasing Parties” shall have the meaning set forth in Section 10.2(b).

“Seller Representations” shall have the meaning set forth in Section 10.1(a).

“Seller’s Knowledge” or “Knowledge of Seller” means the actual knowledge of each individual set forth on Schedule 1.7.

“Shared Reorganization Contract” shall have the meaning set forth in Section 5.3(d).

“Significant Interest” means at least 30% of the voting or economic interest in any Person.

“Software”  means  all  (a)  computer  programs,  software,  applications,  systems  and  code,  including  software  implementations  of  algorithms,
models  and  methodologies,  program  interfaces,  and  source  code  and  object  code;  (b)  databases  and  compilations,  including  data,  data  management  code,  and
collections  of  data,  whether  machinereadable  or  otherwise,  and  operating  systems  and  specifications;  (c)  development  and  design  tools,  library  functions  and
compilers; (d) technology supporting websites; (e) documentation and other works of authorship relating to or embodying any of the foregoing or on which any of
the foregoing is recorded (including programmer notes, user manuals and training materials); and (f) in each case of (a) – (e), all versions, updates, corrections,
enhancements and modifications thereof.

“Specified Amount” means, with respect to each Project on Schedule 5.2(h), the “Specified Amount” with respect to such Project set forth on
Schedule 5.2(h).

“Specified Post-Closing Amount” means, with respect to each Project on Schedule 5.2(h), the “Specified Post-Closing Amount” with respect to
such Project set forth on Schedule 5.2(h).

“Storage Agreement” shall have the meaning set forth in Section 3.13(p).

“Straddle Period” means any taxable period beginning on or before, and ending after, the Closing Date.

“Subsidiary” of any Person means any Entity (a) of which 50% or more of the outstanding share capital, voting securities or other voting equity
interests are owned, directly or indirectly, by such Person; (b) of which such Person is entitled to elect, directly or indirectly, at least 50% of the board of directors
(or managers) or similar governing body of such Entity; or (c) if such Entity is a limited partnership or limited liability company, of which such Person or one of its
Subsidiaries is a general partner or managing member or has the power to direct the policies, management or affairs.
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“Supply Agreement” shall have the meaning set forth in Section 3.13(t).

“Surviving Affiliate Contract” shall have the meaning set forth in Section 5.12.

“Tax Arbitrator” shall have the meaning set forth in Section 9.1.

“Tax Claim” shall have the meaning set forth in Section 9.6.

“Tax  Return”  means  any  return,  declaration,  report,  claim  for  refund  or  information  return,  certificate,  bill,  statement  or  other  written
information filed or required to be filed with any Taxing Authority relating to Taxes, including any supplement, schedule or attachment thereto, and including any
amendment thereof.

“Taxes”  means  any  and  all  U.S.  federal,  state,  local  or  non-U.S.  taxes  (together  with  any  and  all  interest,  penalties,  additions  to  tax  and
additional amounts imposed with respect thereto) imposed by any Taxing Authority, including taxes, fees, duties, customs, tariffs or assessments related to income,
franchises,  premiums  or  other  profits,  gross  receipts,  property,  sales,  use,  capital  stock,  payroll,  employment,  social  security,  workers’  compensation  or
unemployment compensation, and taxes or other similar charges in the nature of excise, withholding, ad valorem, unclaimed property or value added.

“Taxing Authority” means the IRS and any other Governmental Authority responsible for the administration or collection of any Tax.

“Terminated Adger Projects” has the meaning assigned to such term in Schedule 1.2.

“Terminated Employee” shall have the meaning set forth in Section 5.7(a).

“Territory” means the United States of America.

“Third-Party Claim” shall have the meaning set forth in Section 7.5(b).

“Third-Party Consents” shall have the meaning set forth in Section 5.2(h).

“Transaction Expenses” means, without duplication, all out-of-pocket costs, fees and expenses incurred, due or otherwise payable but unpaid as
of immediately prior to the Closing by any of the Acquired Companies (or for which any of the Acquired Companies is or shall be liable), in each case that arise in
connection with or relate to the negotiation or documentation of this Agreement, the Ancillary Agreements or the Module Purchase Orders or the consummation of
the Transactions or the transactions contemplated by the Ancillary Agreements,  whether payable prior to or after  the Closing, including (a) any brokerage fees,
commissions,  finders’  fees  or  financial  advisory  fees;  (b)  the  fees  and  expenses  of  any  counsel;  (c)  the  fees  and  expenses  payable  by  any  of  the  Acquired
Companies to outside accountants or other advisors or consultants; (d) any fees and expenses of the electronic data room or otherwise relating to due diligence;
(e)  any  fees  and  expenses  associated  with  the  repayment  of  Indebtedness  or  obtaining  release  or  termination  of  any  Lien  on  any  asset  of  any  of  the  Acquired
Companies; (f) any fees and expenses associated with obtaining the Third-Party Consents or any other third-party Consent
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(including from a tax equity investor); (g) any amounts required to be paid to, or for the benefit of, any current or former Business Service Provider, which arises
as  a  result  of  or  in  connection  with  the  consummation  of  the  Transactions,  including  pursuant  to  any  sale,  retention,  termination,  change  of  control  or  similar
bonuses,  payments  or  benefits  (including  payments  with  either  “single  trigger”  or  “double  trigger”  provisions),  including  all  related  payroll  withholding  Taxes
(including FICA) payable by any of the Acquired Companies (excluding, for the avoidance of doubt, any amounts payable under the Employment Agreements or
the Retention Award Agreements); (h) wages, commissions, unpaid but earned time off, or severance, in each case which remain unpaid as of Closing, inclusive of
payroll Taxes (including FICA) and other employer expenses incurred in relation to the payment of such amounts; and (i) an amount equal to fifty percent (50%) of
all costs and expenses related to the R&W Insurance Policy. For the avoidance of doubt, Transaction Expenses shall not include any such costs, fees and expenses
that have been fully paid immediately prior to the Closing.

“Transaction Expenses Amount” means the aggregate amount of Transaction Expenses.

“Transactions” means the transactions contemplated by this Agreement (including the Reorganization).

“Transfer Taxes” means any and all transfer Taxes imposed on or assessed or payable in connection with the Transactions , including sales, use,
excise,  goods  and  services,  stock,  conveyance,  gross  receipts,  registration,  business  and  occupation,  securities  transactions,  real  estate,  land  transfer,  stamp,
documentary, notarial, filing, recording, permit, license, authorization and similar Taxes, fees, duties, levies, customs, tariffs, imposts, assessments, obligations and
charges.

“Transferred Employee” shall have the meaning set forth in Section 5.7(a).

“Transition Services Agreement” shall have the meaning set forth in Section 2.3(a)(iv).

“Treasury Regulations” means the regulations issued under the Code.

“WARN Act” means the federal  Worker Adjustment and Retraining Notification Act,  and any comparable or analogous state and local  Laws
requiring notice to employees in the event of a plant closing or mass layoff.

“White Wing Ranch Project” means the Project owned and operated by White Wing Ranch North, LLC.

“Wire Confirmation M1-3” shall have the meaning set forth in Section 3.13(k).

“Wire Confirmation T1” shall have the meaning set forth in Section 3.13(o).

“Wire Confirmation T1-3” shall have the meaning set forth in Section 3.13(o).

“Wire Confirmation T2” shall have the meaning set forth in Section 3.13(o).
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ARTICLE II 

PURCHASE AND SALE

SECTION 2.1    Acquisition.  On the terms and subject  to the conditions hereof,  at  the Closing,  Seller  shall  sell,  assign,  transfer,  convey and
deliver to Buyer, and Buyer shall purchase and accept from Seller, all of the right, title and interest in and to the Company Interests, free and clear of all Liens (the
“Acquisition”).

SECTION 2.2    Closing.  Subject  to  the  terms and  conditions  set  forth  in  this  Agreement,  the  Parties  shall  consummate  the  Acquisition  (the
“Closing”) at the offices of Skadden, Arps, Slate, Meagher & Flom LLP, 1440 New York Avenue, NW, Washington, DC 20005 or electronically (including by
email)  by the exchange of required closing deliveries,  at  9:00 a.m., New York City time, on the third (3rd) Business Day after the satisfaction or waiver of the
conditions to the obligations of the Parties set forth in Section 6.1, Section 6.2 and Section 6.3 (except for any such condition that by its terms is to be satisfied at
the Closing, but subject to the satisfaction or waiver of such condition at the Closing), unless Seller and Buyer otherwise agree in writing to another place, manner,
time or date. As used herein, the “Closing Date” means the date on which the Closing occurs.

SECTION 2.3    Certain Closing Deliveries.

(a) At the Closing, Seller shall deliver to Buyer the following:

(i) module purchase orders, in the form of Exhibit A and as set forth on Schedule 2.3(a)(i) (the “Module Purchase Orders”), duly
executed by Seller or one of its Affiliates;

(ii) an assignment and assumption agreement, in the form of Exhibit B (the “Assignment Agreement”), duly executed by Seller;

(iii) an intellectual property license agreement, in the form of Exhibit C (the “IP License Agreement”), duly executed by Seller or
one of its Affiliates;

(iv) a transition services agreement,  in the form of Exhibit D (the “Transition Services Agreement”), duly executed by Seller or
one of its Affiliates;

(v) a development services agreement, in the form of Exhibit E (the “Development Services Agreement”), duly executed by Seller
or one of its Affiliates;

(vi) an executed certificate  issued by Seller,  in the form of Exhibit F, that satisfies the requirements that Seller is not a “foreign
person” for purposes of Section 1445 of the Code and Treasury Regulations thereunder;

(vii) a certificate of a duly authorized officer of Seller certifying as to the matters set forth in Section 6.2(c); and

(viii) duly executed copies of the Reorganization Documents.
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(b) At the Closing, Buyer shall deliver to Seller the following:

(i) the Module Purchase Orders, duly executed by Buyer or one of its Affiliates, together with any “Down Payment” and “letter
of credit” required to be paid or provided on the “Purchase Order Effective Date” or “Purchase Order Signing Date,” as applicable (as each such term is
defined in each Module Purchase Order) as provided in each Module Purchase Order;

(ii) the Assignment Agreement, duly executed by Buyer;

(iii) the IP License Agreement, duly executed by Buyer or one of its Affiliates;

(iv) the Transition Services Agreement, duly executed by Buyer or one of its Affiliates;

(v) the Development Services Agreement, duly executed by Buyer or one of its Affiliates; and

(vi) a certificate of a duly authorized officer of Buyer certifying as to the matters set forth in Section 6.3(c).

SECTION 2.4    Purchase Price. Subject to Section 2.6, the purchase price for the Company Interests purchased and sold under Section 2.1 shall
be an amount equal to Two Hundred Sixty-One Million, Two Hundred Eighty Thousand Dollars ($261,280,000.00) (the “Purchase Price”), which shall be adjusted
in accordance with Section 2.5.  At the Closing,  Buyer shall  pay to Seller  the Estimated Purchase Price by wire transfer  of immediately available  funds in U.S.
Dollars to such account or accounts as specified by Seller to Buyer in writing at least two (2) Business Days prior to the Closing.

SECTION 2.5    Purchase Price Adjustment.

(a) Not later than three (3) Business Days prior to the scheduled Closing Date, Seller will deliver to Buyer a written statement setting forth
Seller’s good-faith estimate, applying the Accounting Principles, of the following items and the components thereof (collectively, the “Pre-Closing Statement”):
[***].

(b) Within seventy-five (75) days after  the Closing Date,  Buyer shall  prepare and deliver  to Seller  a  written statement  (the “Adjustment
Statement”) setting forth, in reasonable detail  and with reasonable supporting information, Buyer’s good-faith calculations of the actual amount of [***]. Buyer
shall prepare the Adjustment Statement in a manner consistent with the terms of (including the definitions in) this Agreement. Seller shall have thirty (30) days
from the date on which the Adjustment Statement is delivered to Seller (the “Review Period”) to review the Adjustment Statement. During such Review Period,
Buyer  shall  (i)  provide  Seller  and  its  Representatives  with  reasonable  access  during  normal  business  hours  upon  reasonable  prior  notice  to  the  books,  records
(including work papers,  schedules,  memoranda and other documents),  supporting data,  facilities  and employees of Buyer and its Affiliates for purposes of their
review of the Adjustment Statement; and (ii) reasonably cooperate with the requests of Seller and its Representatives in connection with such review.
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(c) Seller shall deliver to Buyer a written notice prior to 5:00 p.m., New York City time on the last day of the Review Period stating that it
either accepts  the Adjustment Statement  (the “Notice of Acceptance”)  or  that  it  objects  to an item or  items shown or reflected in the Adjustment  Statement  by
describing each of its objections (such item or items, the “Disputed Items” and, such notice, the “Dispute Notice”). Seller shall have been deemed to deliver the
Notice of Acceptance if it fails to deliver the Notice of Acceptance or the Dispute Notice by the deadline set forth above. The Dispute Notice shall specify what
Seller reasonably believes is the correct amount for each Disputed Item, which shall be based only on (x) mathematical or clerical errors or (y) that the calculation
of the amounts included in the Adjustment Statement were not determined in accordance with the Accounting Principles or otherwise were not determined in a
manner consistent with the terms of (including the definitions in) this Agreement. Any component of the calculations set forth in the Adjustment Statement that is
not  the subject  of  a  delivered Dispute Notice by Seller  shall  be final  and binding upon Seller  and Buyer,  unless  the resolution of  any Disputed Item affects  an
undisputed component of the Adjustment Statement, in which case such undisputed component shall, notwithstanding the failure to object to such component in
the Dispute Notice, be considered a “Disputed Item” to the extent affected by such resolved Disputed Item.

(d) The Disputed Items shall be resolved as follows:

(i) In the event  Seller  delivers  the Dispute Notice,  Seller  and Buyer shall  attempt  in good faith  to resolve each Disputed Item.
Any resolution agreed by Buyer and Seller in writing shall be final, binding and conclusive for all purposes of determining the payments in Section 2.5(e)
with respect to the subject matter of such Disputed Item so resolved.

(ii) In the event that, for any reason, Seller and Buyer are unable to resolve in writing all of the Disputed Items within twenty (20)
Business Days (or such other period as Buyer and Seller may agree in writing) after the delivery of the Dispute Notice (the “Resolution Period”), each
unresolved Disputed Item shall be referred to Grant Thornton LLP. If Grant Thornton LLP is unwilling or unable to serve as the Independent Accountant,
Seller and Buyer shall jointly select and retain a nationally recognized accounting firm that is not the auditor or independent accounting firm of Buyer or
any of its Affiliates, on the one hand, nor of Seller or any of its Affiliates, on the other hand, and impartial to serve as the Independent Accountant (Grant
Thornton LLP or such other accounting firm engaged in accordance with this Section 2.5(d), the “Independent Accountant”).

(iii) If, (i) within ten (10) Business Days after the date Grant Thornton LLP informs Seller and Buyer that it is unable or unwilling
to serve as the Independent Accountant and (ii) Seller and Buyer cannot mutually agree on an alternate Person to serve as the Independent Accountant,
either Seller or Buyer may request the American Arbitration Association to appoint as the Independent Accountant, within fifteen (15) days from the date
of such request or as soon as practicable thereafter, a partner in a nationally
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recognized accounting firm that is not the auditor or independent accounting firm of Buyer or any of its Affiliates, one the one hand, nor of Seller or any
of  its  Affiliates,  on  the  other  hand,  who  is  a  certified  public  accountant  and  who  is  independent  of  Seller  and  Buyer  and  impartial  to  serve  as  the
Independent Accountant.

(iv) If any Disputed Item is referred to the Independent Accountant, Buyer and Seller shall prepare separate written reports of each
such  Disputed  Item  and  deliver  such  reports  to  the  Independent  Accountant  and  each  other  within  fifteen  (15)  Business  Days  after  the  date  the
Independent Accountant is retained. Each of Buyer and Seller shall use commercially reasonable efforts to cause the Independent Accountant, acting as an
expert and not as an arbitrator, as soon as reasonably practicable and in any event within thirty (30) days after receiving such written reports, to determine
the manner in which the Disputed Items shall be treated in the Adjustment Statement; provided, however, that the dollar amount of each Disputed Item
shall be determined within the range of dollar amounts proposed by Seller and Buyer. Buyer and Seller acknowledge and agree that (i) the review by and
determination  of  the  Independent  Accountant  shall  be  limited  only  to  the  Disputed  Items  in  the  reports  prepared  and  submitted  to  the  Independent
Accountant by Buyer and Seller and (ii) the determinations by the Independent Accountant shall be based solely on (1) such reports submitted by Buyer
and Seller and the basis for Buyer’s and Seller’s respective positions and (2) the terms of (including the definitions in) this Agreement, and not on the
basis  of  an  independent  review.  If  requested  by  the  Independent  Accountant,  each  of  Buyer  and  Seller  shall  enter  into  an  engagement  letter  with  the
Independent  Accountant  containing  customary  terms  and  conditions  for  this  type  of  engagement.  The  Independent  Accountant  shall  be  bound  by  the
applicable  provisions  of  this  Agreement  and shall  be instructed to resolve only the Disputed Items and shall  be instructed not  to investigate  any other
matter independently.

(v) Each  of  Buyer  and  Seller  shall  use  commercially  reasonable  efforts  to  cooperate  with  and  provide  information  and
documentation,  including  work  papers,  to  assist  the  Independent  Accountant.  Any  such  information  or  documentation  provided  by  any  Party  to  the
Independent Accountant shall be concurrently delivered to the other Party, subject, in the case of independent accountant work papers, to such other Party
entering into a customary confidentiality agreement with respect thereto. Neither Buyer nor Seller shall disclose to the Independent Accountant, and the
Independent  Accountant  shall  not  consider  for  any purposes,  any settlement  discussions or  settlement  offers  made by any of the Parties  related to any
Disputed Item.

(vi) At any time, including following the Resolution Period, Buyer and Seller may agree to settle any Disputed Item, including any
Disputed  Item submitted  to  the  Independent  Accountant,  which agreement  shall  be  in  writing  and final  and binding  on the  Parties  with  respect  to  the
subject matter of the Disputed Item so resolved; provided, that, if an Independent Accountant has been engaged, the Parties shall promptly provide a copy
of such agreement to the Independent Accountant and instruct the Independent Accountant not to resolve such Disputed Item, it being agreed that if the
Independent Accountant nonetheless resolves such Disputed Item for any reason, the agreement of the Parties shall control.
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(vii) The  determinations  by  the  Independent  Accountant  as  to  the  Disputed  Items  shall  be  in  writing  and  shall,  absent  fraud,
intentional misconduct or manifest error, be an expert determination that is final, binding and conclusive with respect to the subject matter of the Disputed
Items so resolved (subject to clause (vi) above), if any, and such determination may be entered and enforced in any court of competent jurisdiction. The
fees  and  expenses  of  the  Independent  Accountant  will  be  allocated  between  Buyer  or  Seller,  as  applicable,  in  the  same  proportion  that  the  aggregate
amount of the disputed items so submitted to the Independent Accountant that is unsuccessfully disputed by each such party (as finally determined by the
Independent Accountant) bears to the total disputed amount of such items so submitted. Subject to Section 7.2 with respect to Transaction Expenses and
absent intentional fraud, the process in this Section 2.5 shall be the exclusive remedy for the Parties for any disputes arising from the calculation of the
Purchase Price, including [***].

(e) Post-Closing Adjustment Amount.  The  Adjustment  Statement,  including  any  modifications  resulting  from the  resolution  pursuant  to
Section 2.5(c) and Section 2.5(d) of any Disputed Item set forth in a Dispute Notice, shall be the Final Adjustment Statement and be final and binding upon Seller
and Buyer for the purposes of this Agreement upon the earliest to occur of (x) the delivery (or deemed delivery) by Seller of the Notice of Acceptance and (y) the
resolution of all Disputed Items by Seller and Buyer pursuant to Section 2.5(d). Within five (5) Business Days after the Final Adjustment Statement becomes final
and binding upon the Parties, an adjustment to the Estimated Purchase Price and a payment by wire transfer of immediately available funds in respect thereof shall
be made as follows:

(i) If the Purchase Price, as finally determined under Section 2.5(c) and Section 2.5(d) (the “Final Purchase Price”), exceeds the
Estimated Purchase Price (such difference, the “Closing Underpayment”), then Buyer shall pay to Seller an amount equal to such Closing Underpayment
to an account or accounts designated in writing by Seller to Buyer at least two (2) Business Days prior to the date such payment is due hereunder.

(ii) If  the Estimated Purchase Price exceeds the Final Purchase Price (such difference,  the “Closing Overpayment”), then Seller
shall  pay to  Buyer  an amount  equal  to  such Closing Overpayment  to  an account  or  accounts  designated in  writing by Buyer  to  Seller  at  least  two (2)
Business Days prior to the date such payment is due hereunder.

(iii) Any  payment  made  under  this Section  2.5(e) shall  be  treated  as  an  adjustment  to  the  applicable  purchase  price  for  Tax
purposes to the maximum extent permitted by applicable Law.

SECTION 2.6    Earnouts; Specified Post-Closing Amounts.

(a) Earnout Project 1.

(i) If, (A) during the Earnout Project 1 Earnout Period, the Earnout Project 1 Earnout Event occurs and (B) Seller assigns Earnout
Project 1 to Buyer or its designee in accordance with
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this Agreement, Buyer shall pay to Seller [***] (the “Earnout Project 1 Earnout Payment”) in accordance with the terms of this Section 2.6.

(ii) In the event that the Earnout Project 1 Earnout Payment is payable pursuant to Section 2.6(a)(i), such payment shall be made
by wire transfer of immediately available funds to an account designated in writing by Seller to Buyer (A) if the Earnout Project 1 Earnout Event occurs
after the Closing and Seller has assigned Earnout Project 1 to Buyer or its designee in accordance with this Agreement, no later than thirty (30) days after
the date of the Earnout Project 1 Earnout Event, or (B) if the Earnout Project 1 Earnout Event occurs after the date hereof and prior to the Closing and the
Third-Party Consent in respect of Earnout Project 1 has been obtained by Closing, the Earnout Project 1 Earnout Payment shall be paid by Buyer at the
Closing.

(iii) Buyer acknowledges that the possibility of receiving the Earnout Project 1 Earnout Payment comprises a material inducement
for Seller to enter into this Agreement. Accordingly, from and after the Closing until the expiration of the Earnout Project 1 Earnout Period, Buyer shall,
and shall cause the Acquired Companies to, (A) use commercially reasonable efforts to cause the Earnout Project 1 Earnout Event to occur, and (B) act in
good faith in its pursuit of the development of Earnout Project 1. Buyer shall not, directly or indirectly, take any actions in bad faith that would have the
purpose  of  avoiding  or  reducing  the  Earnout  Project  1  Earnout  Payment.  Upon  the  request  of  Seller,  Buyer  will  provide  reasonable  updates  on  the
progress of the development of Earnout Project 1.

(iv) In the event  that  Buyer  or  its  Affiliates  enters  into a  Contract  with respect  to,  or  consummates,  a  Sale  of  Earnout  Project  1
during the Earnout Project 1 Earnout Period, the Earnout Project 1 Earnout Payment shall become due and payable no later than thirty (30) days after the
date of the consummation of such Sale of Earnout Project 1. As used in this Section 2.6(a)(iv), the term “Sale of Earnout Project 1” means any transaction
or series of transactions, whether by merger, consolidation, purchase of equity or assets, or otherwise, pursuant to which any Person (other than Buyer or
an  Affiliate  of  Buyer)  directly  or  indirectly  acquires  (i)  all  or  substantially  all  of  the  assets  related  to  Earnout  Project  1  or  (ii)  day-to-day  operational
control of Earnout Project 1 (other than pursuant to an operations and maintenance agreement, asset management agreement or similar agreement).

(v) The  Earnout  Project  1  Earnout  Payment  shall  become  immediately  due  and  payable  upon  Buyer’s  breach  of  any  of  its
obligations with respect to Section 2.6(a)(iii).

(b) Earnout Project 2.

(i) If, during the Earnout Project 2 Earnout Period, the Earnout Project 2 Earnout Event occurs, Buyer shall pay to Seller [***]
(the “Earnout Project 2 Earnout Payment”) in accordance with the terms of this Section 2.6(b). Seller shall pay [***].
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(ii) In the event that the Earnout Project 2 Earnout Payment is payable pursuant to Section 2.6(b)(i), such payment shall be made
by wire transfer of immediately available funds to an account designated in writing by Seller to Buyer (A) if the Earnout Project 2 Earnout Event occurs
after the Closing, no later than thirty (30) days after the occurrence of the Earnout Project 2 Earnout Event, or (B) if the Earnout Project 2 Earnout Event
occurs after the date hereof and prior to the Closing, the Earnout Project 2 Earnout Payment shall be paid by Buyer at the Closing.

(iii) Buyer acknowledges that the possibility of receiving the Earnout Project 2 Earnout Payment comprises a material inducement
for Seller to enter into this Agreement. Accordingly, from and after the Closing until the expiration of the Earnout Project 2 Earnout Period, Buyer shall,
and shall cause the Acquired Companies to, (A) use commercially reasonable efforts to cause the Earnout Project 2 Earnout Event to occur, and (B) act in
good faith in its pursuit of the development of Earnout Project 2. Buyer shall not, directly or indirectly, take any actions in bad faith that would have the
purpose  of  avoiding  or  reducing  the  Earnout  Project  2  Earnout  Payment.  Upon  the  request  of  Seller,  Buyer  will  provide  reasonable  updates  on  the
progress of the achievement of the Earnout Project 2 Earnout Event.

(iv) In the event  that  Buyer  or  its  Affiliates  enters  into a  Contract  with respect  to,  or  consummates,  a  Sale  of  Earnout  Project  2
during the Earnout Project 2 Earnout Period, the Earnout Project 2 Earnout Payment shall become due and payable no later than thirty (30) days after the
date of the consummation of such Sale of Earnout Project 2. As used in this Section 2.6(b)(iv), the term “Sale of Earnout Project 2” means any transaction
or series of transactions, whether by merger, consolidation, purchase of equity or assets, or otherwise, pursuant to which any Person (other than Buyer or
an  Affiliate  of  Buyer)  directly  or  indirectly  acquires  (i)  all  or  substantially  all  of  the  assets  related  to  Earnout  Project  2  or  (ii)  day-to-day  operational
control of Earnout Project 2 (other than pursuant to an operations and maintenance agreement, asset management agreement or similar agreement).

(v) The  Earnout  Project  2  Earnout  Payment  shall  become  immediately  due  and  payable  upon  Buyer’s  breach  of  any  of  its
obligations with respect to Section 2.6(b)(iii).

(vi) If (A) the Earnout 2 Earnout Event does not occur during the Earnout Project 2 Earnout Period, (B) the Purchase Price was
adjusted pursuant to Section 2.5(a) for the Specified Amount in respect of Earnout Project 2, and (C) the Specified Post-Closing Amount with respect to
Earnout Project 2 has not otherwise been paid during the Earnout Project 2 Earnout Period, then no later than five (5) Business Days after the last day of
the Earnout Project 2 Earnout Period, Buyer shall pay to Seller the Specified Post-Closing Amount with respect to Earnout Project 2, such payment to be
made by wire transfer of immediately available funds to an account designated in writing by Seller to Buyer.

(c) Specified  Post-Closing  Amounts.  If  a  Third-Party  Consent  is  not  received  prior  to  the  Closing,  Seller  and  Buyer,  until  the  [***]
anniversary of the Closing Date, shall continue to use their commercially
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reasonable efforts, and shall reasonably cooperate with each other, to obtain as soon as reasonably practicable following the Closing such remaining Third-Party
Consents. If all such Third-Party Consents with respect to a specific Project for which the Purchase Price was adjusted pursuant to Section 2.5(a) for the Specified
Amount with respect  to such Project  are obtained prior  to the [***] anniversary of the Closing Date,  (i)  if  direct  or indirect  ownership of such Project  was not
transferred to Buyer at Closing as a result of a failure to obtain one or more Third-Party Consents in accordance with Section 5.2(h), then (A) no later than five (5)
Business Days after receipt of such final Third-Party Consent with respect to such specific Project, the applicable Outstanding Project Company will be transferred
to Buyer or  an Acquired Company pursuant  to an assignment  and assumption agreement  in a form reasonably acceptable  to Seller  and Buyer for no additional
consideration other than the applicable Specified Post-Closing Amount; and (B) concurrently (so long as Buyer has been notified with at least five (5) Business
Days’  prior  notice),  Buyer  shall  pay to  Seller  the Specified Post-Closing Amount  related to  such Project,  and (ii)  with respect  to  the receipt  of  the Third-Party
Consent for Earnout Project 2, Buyer shall pay to Seller the Specified Post-Closing Amount related to Earnout Project 2 no later than five (5) Business Days after
receipt of such Third-Party Consent, in any case, such payment to be made by wire transfer of immediately available funds to an account designated in writing by
Seller to Buyer.

ARTICLE III 

REPRESENTATIONS AND WARRANTIES OF SELLER

Except as specifically set forth in the Seller Disclosure Schedule, Seller hereby represents and warrants to Buyer, as of the date hereof and on the
Closing Date (except to the extent any such representation or warranty is made as of a specific date, in which case Seller makes such representation or warranty of
such specified date), as follows:

SECTION 3.1    Due Organization and Good Standing.

(a) Seller is duly organized and validly existing and in good standing in accordance with the Laws of the jurisdiction of its formation and
has all necessary power and authority to own, lease and operate the properties and assets now owned, operated or leased by the FS Development Platform and to
conduct and carry on the FS Development Platform in the manner in which it has been and is currently being conducted. Except as would not result in a Material
Adverse Effect, Seller is duly licensed or qualified to do business in, and is in good standing in accordance with the Laws of, the jurisdictions where the nature of
its businesses or the character of its owned and leased properties and assets makes such licensing or qualification necessary.

(b) Each Acquired Company is duly organized and validly existing and in good standing in accordance with the Laws of the jurisdiction of
its formation and has all necessary power and authority to own, lease and operate the properties and assets now owned, operated or leased by it and to conduct and
carry on its business in the manner in which it has been and is currently being conducted. Except as would not result in a Material Adverse Effect, each Acquired
Company is duly licensed or qualified to do business in, and is in good standing in accordance with the Laws of, the jurisdictions where the nature of its businesses
or the character of its owned and leased properties and assets makes such licensing or qualification necessary. Seller has made available to Buyer true and
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complete copies of the Organizational Documents of the Acquired Companies, in each case, as in effect as of the date hereof. Such Organizational Documents are
in full force and effect, and none of Seller or the Acquired Companies is in violation of any such Organizational Documents.

SECTION 3.2    Capitalization; Title to Interests.

(a) Seller owns of record and beneficially all of the Company Interests, free and clear of all Liens. All of the Company Interests (i) are duly
authorized, validly issued, fully paid and nonassessable and (ii) were not issued in violation of, and are not subject to, any preemptive or similar rights. Seller owns
all of the issued and outstanding Equity Interests of First Solar Electric (California), Inc., which owns all of the outstanding Equity Interests of FSD. As of the date
hereof, except for the Barilla Project Company (which is owned by First Solar Asset Management, LLC, a wholly-owned subsidiary of Seller Parent), FSD owns,
directly or indirectly, all of the issued and outstanding Equity Interests of the Project Companies and the Other Subsidiaries. Following the Reorganization, as of
immediately prior to the Closing, the Company will own all of the outstanding Equity Interests of the Project Companies and Other Subsidiaries, free and clear of
all  Liens.  The  Company  Interests  constitute  all  of  the  issued  and  outstanding  Equity  Interests  of  the  Company  and  are  not  certificated.  All  of  the  issued  and
outstanding Company Interests and all of the issued and outstanding Equity Interests in the Project Companies and Other Subsidiaries have been duly authorized
and validly issued and are free of preemptive rights. Except for the Equity Interests in the Project Companies and Other Subsidiaries, the Company does not and
will not, after giving effect to the Reorganization, beneficially own any Equity Interests in any Person. Except for the Organizational Documents of the Acquired
Companies, there are no voting trusts, stockholder agreements, proxies or other agreements, arrangements or undertakings with respect to the voting or transfer of
any Equity Interests of any Acquired Company. After giving effect to the Reorganization, the Company will have no other Subsidiaries other than the Acquired
Companies.

(b) There are no options, warrants, convertible securities, puts, calls, subscription rights, redemption or repurchase rights, restricted units,
performance units, unit appreciation, phantom units, profit participation or other rights, agreements, arrangements or commitments of any character relating to the
Company Interests or other Equity Interests in the Company or obligating either Seller or any of its Affiliates or the Company to issue or sell or otherwise dispose
of or redeem or otherwise acquire any Company Interests or other Equity Interests in the Company. There are no declared or accrued but unpaid dividends with
respect to the Company Interests.

(c) The Project Ownership Chart sets forth, for each Acquired Company, (i) its jurisdiction of formation and (ii) the holders of its Equity
Interests and their respective percentage ownership of such Equity Interests.

SECTION 3.3    Authority; Binding Nature of Agreement. Seller and each of its Affiliates, as applicable, has the requisite power and authority to
execute  and  deliver  this  Agreement  and  each  of  the  Ancillary  Agreements  and  the  Module  Purchase  Orders  to  which  it  is  a  party,  perform  its  covenants  and
agreements hereunder and thereunder, and consummate the Transactions and the transactions contemplated by the Ancillary Agreements and the Module Purchase
Orders. The execution and delivery of this Agreement, the Ancillary Agreements and the
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Module Purchase  Orders  by Seller  or  its  Affiliates,  as  applicable,  and the performance by Seller  or  its  Affiliates,  as  applicable,  of  its  respective  covenants  and
agreements  hereunder  and  thereunder,  and  the  consummation  by  Seller  or  its  Affiliates  of  the  Transactions  and  the  transactions  contemplated  by  the  Ancillary
Agreements and the Module Purchase Orders, as applicable, have been duly and validly authorized by all necessary action on the part of Seller and its Affiliates, as
applicable.  This  Agreement  has  been,  and  each  Ancillary  Agreement  and  Module  Purchase  Order  to  which  Seller  or  its  Affiliates  is  a  party  will  be  as  of  the
Closing Date, duly and validly authorized, executed and delivered by Seller or its Affiliates, as applicable. Assuming the due authorization, execution and delivery
hereof and thereof by Buyer, this Agreement is, and each of the Ancillary Agreements and Module Purchase Orders will be as of the Closing Date, a legal, valid
and binding obligation of Seller or its Affiliates, as applicable, enforceable against Seller or its Affiliates, as applicable, in accordance with its terms, subject to (a)
Laws  of  general  application  relating  to  bankruptcy,  insolvency  (including  Laws  relating  to  fraudulent  transfer),  reorganization,  moratorium  and  other  Laws
affecting creditors’ rights generally and (b) rules of law governing specific performance,  injunctive relief and other equitable remedies (such Laws and rules of
law, the “Bankruptcy and Equity Exceptions”).

SECTION 3.4    Noncontravention; Consents.

(a) None of the execution, delivery and performance of this Agreement by Seller, the execution, delivery and performance by Seller and its
Affiliates of the Ancillary Agreements or the Module Purchase Orders to which it is or will be a party, or the consummation of the Transactions or the transactions
contemplated  by  the  Ancillary  Agreements  or  the  Module  Purchase  Orders  by  Seller,  does  or  will,  (i)  violate,  conflict  with  or  result  in  the  breach  of  the
Organizational Documents of Seller or any Acquired Company; (ii) subject to making or obtaining, as applicable, the Consents and Filings referenced in Section
3.4(b) and Section 4.3(b), violate, conflict with or result in the breach of any applicable Law or Order applicable to Seller or any of its Affiliates, FS Development
Platform or any of the Acquired Companies; or (iii) (A) other than Third-Party Consents, require any consent, approval, exemption, waiver, authorization or other
material action (each, a “Consent”) under, or any notice or filing (each, a “Filing”) to or with, any Person that is not a Governmental Authority; or (B) violate,
result  in any breach of or,  with or without notice or lapse of time or both, constitute a default  or give rise to any right of termination,  cancellation,  suspension,
revocation,  amendment or acceleration of,  or result  in the creation of a Lien on any asset,  property,  or business of Seller or any Acquired Company under,  any
Contract, Permit or other instrument or arrangement of Seller or any Acquired Company, or which will be a Contract, Permit or other instrument or arrangement of
any  Acquired  Company  after  giving  effect  to  the  Reorganization,  except,  in  the  case  of  the  foregoing  clauses  (ii)  and  (iii),  as  have  not  been  or  would  not,
individually or in the aggregate, reasonably be expected to be material to the FS Development Platform and the Acquired Companies, taken as a whole.

(b) None of the execution, delivery and performance of this Agreement by Seller, the execution, delivery and performance by Seller and its
Affiliates of the Ancillary Agreements or the Module Purchase Orders to which it is or will be a party, or the consummation of the Transactions or the transactions
contemplated by the Ancillary Agreements or the Module Purchase Orders by Seller, does or will, require any Filing with or to, or to obtain any Consent from, any
Governmental Authority, except:
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(i) as set forth on Section 3.4(b)(i) of the Seller Disclosure Schedule;

(ii) the HSR Clearance and compliance with, and Filings under, the HSR Act;

(iii) those Filings in respect of the FERC Approval;

(iv) those Filings in respect of the CFIUS Clearance;

(v) any Filing required by the Securities Act or the Exchange Act; and

(vi) any Filing or Consent, the failure of which to make or obtain would not reasonably be expected to be, individually or in the
aggregate, material to the FS Development Platform and the Acquired Companies, taken as a whole.

SECTION 3.5    Balance Sheet; Undisclosed Liabilities.

(a) Section 3.5(a) of the Seller Disclosure Schedule sets forth a true and complete copy of the consolidated, unaudited, pro forma balance
sheet (the “Balance Sheet”) of the Acquired Companies as of December 31, 2020 (the “Balance Sheet Date”). The Balance Sheet has been prepared in accordance
with the Accounting Principles.

(b) The Balance Sheet  was prepared in accordance with the books and records of  Seller  and the Acquired Companies as  of  the Balance
Sheet Date and presents fairly in all material respects the financial condition of the FS Development Platform and the Acquired Companies as of the Balance Sheet
Date.

(c) After giving effect to the Reorganization, the Acquired Companies do not, and as of the Closing will not, have any other liabilities, and
there are not, and as of the Closing there will not be, any other liabilities related to the FS Development Platform, in each case other than liabilities (i) reflected in,
or reserved or disclosed on, the Balance Sheet, (ii) that have been incurred in the ordinary course of business permitted under Section 5.1 since the Balance Sheet
Date,  (iii)  related  to  the  obligations  for  future  performance  under  existing  Permits  or  Contracts  made  available  to  Buyer,  (iv)  that  are de  minimis to  the  FS
Development Platform and the Acquired Companies, taken as a whole, or (v) that are [***].

(d) The Acquired Companies have not applied for or accepted (i) any loan pursuant to the Paycheck Protection Program in Section 1102
and Section 1106 of CARES, respectively, (ii) any funds pursuant to the Economic Injury Disaster Loan program or an advance on an Economic Injury Disaster
Loan pursuant to Section 1110 of CARES or (iii) any loan or funds pursuant to any similar programs in any foreign jurisdictions.

SECTION 3.6     Absence  of  Certain  Changes.  Since  the  Balance  Sheet  Date,  (a)  the  FS Development  Platform has  been  conducted  and  the
Acquired Companies have operated in the ordinary course of  business,  (b)  no Material  Adverse Effect  has occurred,  and (c)  none of Seller  or its  Affiliates  has
taken any action that, if taken between the date hereof and the Closing Date, would require the prior written consent of Buyer pursuant to Section 5.1(b), which
consent has not been obtained (solely for purposes of this Section 3.6).
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SECTION 3.7    IP Rights.

(a) Section 3.7(a)  of  the Seller  Disclosure  Schedule  sets  forth  a  true  and complete  list  as  of  the  date  hereof  of  all  (i)  patents  and patent
applications (published or unpublished), (ii) trademark registrations and applications, (iii) domain names, and (iv) copyright registrations and applications, in each
case, that are, or will be after giving effect to the Reorganization, owned or purported to be owned by an Acquired Company in any jurisdiction in the world. An
Acquired Company is, or will be after giving effect to the Reorganization, the sole and exclusive beneficial and, to the extent applicable, record owner of all of the
Owned IP  Rights  set  forth  on  or  required  to  be  set  forth  on  Section  3.7(a)  or  Section  3.7(e)(i)  of  the  Seller  Disclosure  Schedule  (for  clarity,  excluding  (i)  any
Software that  is  owned,  as  between an Acquired Company and a  third  party,  exclusively  by a  third  party  and incorporated  or  embedded in any such Company
Software, (ii) PlantPredict and (iii) PlantDesign, which are not Owned IP Rights), free and clear of all Liens (other than Permitted Liens) and, as of the date hereof,
all  Owned  IP  Rights  set  forth  on  or  required  to  be  set  forth  on  Section  3.7(a)  of  the  Seller  Disclosure  Schedule  are  in  effect  and  subsisting,  and  to  Seller’s
Knowledge, valid in each case, except as would not be material to the FS Development Platform and the Acquired Companies, taken as a whole.

(b) Except as would not be material to the FS Development Platform and the Acquired Companies, taken as a whole, (i) neither the conduct
of  the  business  of  the  Acquired  Companies  as  currently  conducted  nor  the  conduct  of  the  FS  Development  Platform  as  currently  conducted  infringes,
misappropriates or otherwise violates, and has not in the last three (3) years infringed, misappropriated or otherwise violated, any IP Rights owned by any other
Person; (ii) to Seller’s Knowledge, no Person is infringing, misappropriating or otherwise violating, or in the last three (3) years has infringed, misappropriated or
otherwise violated, any Owned IP Rights; (iii) there is no Claim initiated by any other Person pending or, to Seller’s Knowledge, threatened in writing concerning
the foregoing matters (including any invitation to license or demand to refrain from using any IP Rights of any Person); and (iv) no Owned IP Rights are subject to
any outstanding challenge with any Governmental Authority or any outstanding written challenge from any other Person regarding the validity or enforceability
thereof,  or  any  Order  restricting  the  use  thereof,  or  that  will  restrict  the  use  thereof  after  giving  effect  to  the  Reorganization,  by  the  Acquired  Companies,  or
restricting the licensing thereof, or that will restrict the licensing thereof after giving effect to the Reorganization, by the Acquired Companies to any Person.

(c) Seller and its Affiliates have taken reasonable measures to protect and maintain the confidentiality of all trade secrets and confidential
information used or held for use in, and material to, the FS Development Platform, including any such personally identifiable information and the source code for
all Company Software. To Seller’s Knowledge, no trade secret or confidential information included in the Owned IP Rights has been disclosed to or accessed by
any  third  party,  except  pursuant  to  written  and  valid  non-disclosure  obligations  (or  other  valid  non-disclosure  obligations  or  fiduciary  duties  of  attorneys,
accountants, or other advisors) that, to Seller’s Knowledge, have not been breached, in each case, except as would not be material to the FS Development Platform
and the Acquired Companies, taken as a whole.

(d) Each Person who has participated in the conception, creation, or development of any IP Rights on behalf of Seller or its Affiliates with
respect to any Owned IP Rights or IP Rights owned or purported to
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be owned by Seller  or  its  Affiliates,  in  each case,  which are  material  to  the  FS Development  Platform has  executed a  valid  and enforceable  written  agreement
transferring  (or  has  otherwise  transferred,  by operation of  law or  otherwise)  the entire  right,  title  and interest  of  such Person therein  to  Seller  or  the applicable
Affiliate. To Seller’s Knowledge, no such Person is in material breach under any such agreement.

(e) Section  3.7(e)  of  the  Seller  Disclosure  Schedule  sets  forth,  as  of  the  date  hereof,  a  true  and  complete  list  of  (i)  Company  Software
material to the FS Development Platform and (ii) material Software that is owned by any third party and is incorporated or embedded in such Company Software
(excluding PlantPredict). Seller and its Affiliates have in their possession all source code and documentation related to the Company Software owned or purported
to be owned by Seller or its Affiliates that is material to the FS Development Platform to enable a Software developer of reasonable skill and experience (together
with the services, knowledge-transfer and assistance to be provided by Seller and its Affiliates pursuant to the Transition Services Agreement or otherwise prior to
or  on Closing)  to  modify,  debug,  enhance,  compile  and support  such Company Software  as  reasonably  required  for  the  FS Development  Platform as  currently
conducted.  None  of  the  Company  Software  (excluding  PlantPredict)  that  is  material  to  the  FS  Development  Platform  is  subject  to  any  condition  or  other
requirement  that  such Company Software be licensed pursuant  to an Open Source Software license or that  the source code for any such Company Software be
delivered, disclosed, licensed or otherwise made available to any other Person. No escrow agents or other Persons other than the Acquired Companies possess any
current or contingent rights of any kind to receive or obtain a license to any source code included in the Company Software (excluding PlantPredict).

(f) Seller and its Affiliates have taken the reasonable security, disaster recovery and backup measures necessary to protect the security and
integrity  of  the  Company  IT  Assets  and  the  sensitive  data  stored  or  contained  therein  or  transmitted  thereby,  except  as  would  not  be  material  to  the  FS
Development  Platform  and  the  Acquired  Companies,  taken  as  a  whole.  The  Owned  Company  IT  Assets  are,  to  Seller’s  Knowledge,  free  from  material  bugs,
viruses,  malicious  code  or  similar  contaminants.  The  PlantDesign  Software  is,  to  Seller’s  Knowledge,  free  from  material  viruses,  malicious  code  or  similar
contaminants. In the past three (3) years, there has not been a material disruption to the operations of the FS Development Platform due to the inadequacy of, or
unsatisfactory  operation  or  performance  of,  the  Company  IT  Assets,  other  than  any  such  inadequacy  or  unsatisfactory  operation  or  performance  that  has  been
resolved in all material respects. In the past three (3) years, (i) the Company IT Assets have not suffered a material malfunction or failure that has caused a material
disruption to the operations of the FS Development Platform, or (ii) to Seller’s Knowledge, suffered a security breach or other unauthorized access that is (or that
otherwise exposed any unresolved security vulnerability that would reasonably be expected to be) material to the FS Development Platform.

(g) Except  as  would  not  be  material  to  the  FS  Development  Platform  and  the  Acquired  Companies,  taken  as  a  whole,  Seller  and  its
Affiliates have, with respect to the FS Development Platform, maintained and complied with its internal and external privacy and data security policies and with all
applicable Laws related to privacy and data security.

(h) No university, military, educational institution, research center, Governmental Authority or other similar organization (each, an “R&D
Sponsor”)  has  funded  or  sponsored  research  and  development  (whether  directly  or  through  performance  of  such  research  and  development  by  a  student  or
employee of any R&D
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Sponsor) in connection with the FS Development Platform conducted by Seller or its Affiliates (including any Acquired Company) or, to Seller’s Knowledge, by
any other Person (with respect to any Owned IP Rights acquired by Seller or its Affiliates from such Person), which has resulted in any valid claim of right to,
ownership  of  or  other  Lien  (other  than  any  Permitted  Lien)  on  any  Owned  IP  Rights,  in  each  case,  except  as  would  not  be  materially  adverse  to  the  FS
Development Platform. Seller  and its Affiliates have not participated in any standards-setting activities or joined or been a member of any standards setting,  IP
Rights sharing or Open Source Software projects or organizations that would adversely affect the proprietary nature of any Owned IP Rights material to the FS
Development Platform, or restrict the ability of the Acquired Companies to enforce, license or exclude others from using any Owned IP Rights material to the FS
Development Platform.

SECTION 3.8    Personal Property; Assets.

(a) Except as would not be material to the FS Development Platform and the Acquired Companies, taken as a whole, each of the Acquired
Companies owns and has good title to, or has valid and subsisting leases for (or will own, have good title to or have valid and subsisting leases for after giving
effect  to  the  Reorganization)  all  tangible  personal  property  used  or  held  for  use  in  the  FS  Development  Platform,  free  and  clear  of  any  Lien  (except  for  any
Permitted Lien).

(b) After giving effect to the Reorganization and taking into account the terms of this Agreement, the Ancillary Agreements (including the
license to the PlantPredict Software as contemplated in the IP License Agreement), the Module Purchase Orders, and the services similar to those that are included
in the Transition Services Agreement which are expected to be provided by Buyer or its Affiliates after the Closing and any Excluded Services (as defined in the
Transition  Services  Agreement),  the  Acquired  Companies  will  own or  have  the  legal  right  to  use  all  of  the  material  assets,  properties  and  rights  (including  IP
Rights  and  Software  but  excluding  insurance,  IT  Assets  (except  Software),  Excluded  Software,  banking  services,  third-party  consulting  and  other  professional
services, personnel and Seller Names) that are reasonably necessary in all material respects to conduct the FS Development Platform immediately following the
Closing  in  substantially  the  same  manner  as  conducted  as  of  the  date  hereof.  For  purposes  of  this  Agreement,  “Excluded Software”  means  the  Commercially
Available Software set forth on Schedule 5.3(e) or that is otherwise not material to the FS Development Platform, and Software in the aggregate having an annual
license fee of less than $200,000 in respect of use of such Software in the FS Development Platform.

SECTION 3.9    Real Property.

(a) Section 3.9(a) of the Seller Disclosure Schedule sets forth a complete and accurate list of each of the Contracts pursuant to which the
Acquired Companies hold, or will hold after giving effect to the Reorganization, any right, title, estate, interest or Lien (other than a Permitted Lien) in or to any
real property used for, or related to, a Project,  including any lease or sublease rights,  or any rights granted pursuant to a purchase and sale agreement or option
agreement  (collectively,  the  “Real Property Documents”).  The Acquired  Companies  do not  hold  any right,  title,  estate,  interest  or  Lien (other  than  a  Permitted
Lien) in or to any real property used for, or related to, a Project other than pursuant to the Real Property Documents.
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(b)

(i) The  Company  or  the  Project  Companies  or  Other  Subsidiaries,  as  applicable,  have,  or  will  have  after  giving  effect  to  the
Reorganization, good and marketable fee simple title to the real property owned, or which will be owned after giving effect to the Reorganization, by the
Company or the Project Companies or Other Subsidiaries, as applicable, pursuant to the Real Property Documents in connection with the Projects (the
“Owned  Real  Property”),  free  and  clear  of  any  Liens  other  than  Permitted  Liens.  The  Company  or  the  Project  Companies  or  Other  Subsidiaries,  as
applicable, do not own any other real property other than the Owned Real Property.

(ii) The  Company  or  the  Project  Companies  or  Other  Subsidiaries,  as  applicable,  have,  or  will  have  after  giving  effect  to  the
Reorganization, valid leasehold, easement, or right of way interests, as applicable, in and to the real property leased or subleased or granted pursuant to an
easement or right of way, or which will be leased, subleased, or granted pursuant to an easement or right of way, after giving effect to the Reorganization,
by the Company or the Project Companies or Other Subsidiaries, as applicable, in connection with the Projects pursuant to the Real Property Documents
(collectively,  the  “Leased  Real  Property”),  free  and  clear  of  any  Liens  other  than  Permitted  Liens.  The  Company  or  the  Project  Companies  or  Other
Subsidiaries, as applicable, do not lease, sublease or have rights pursuant to an easement for, any other real property other than the Leased Real Property.
There are no leases, subleases, licenses, occupancy agreements, options, rights or other agreements or arrangements to which the Company or any Project
Company or Other Subsidiary is a party, or will be a party after giving effect to the Reorganization, granting to any Person the right to use, occupy or
otherwise  obtain  a  real  property  interest  in  all  or  any  portion  of  the  Leased  Real  Property,  other  than  Permitted  Liens.  The  Company  or  the  Project
Companies or Other Subsidiaries, as applicable, have, or will have after giving effect to the Reorganization, valid contractual interests with respect to the
real property to which the Company or the Project Companies or Other Subsidiaries, as applicable, has, or after giving effect to the Reorganization will
have, an option to acquire pursuant to the Real Property Documents or is under contract to acquire in connection with the Projects, free and clear of any
Liens other than Permitted Liens (such optioned real property, together with the Owned Real Property and the Leased Real Property, the “Real Property”).

(c)

(i) There are no pending appropriation, condemnation or like proceedings affecting all or any portion of the Real Property or any
interest therein.

(ii) None  of  Seller  or  its  Affiliates  has  received  any  written  notice  of  any  threatened  appropriation,  condemnation  or  like
proceedings relating thereto.

(iii) None of Seller or its Affiliates has (A) granted any options or rights of first offer or first refusal to purchase or lease any of the
Real  Property,  or  any  portion  thereof  or  interest  therein,  to  any  third  party,  or  (B)  except  as  provided  in  or  pursuant  to  the  Material  Contracts  or  any
Principal Project Permit,  conveyed or transferred any right, title,  estate, interest or Lien (other than a Permitted Lien) in or to the Real Property to any
third party.
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(iv) The uses at the Owned Real Property and the Leased Real Property by the Company, Seller or its Affiliates, as applicable, do
not violate any applicable zoning, subdivision, land use or other similar Laws or any restrictive covenant of record.

(d) Seller  has  delivered  or  made  available  to  Buyer  true  and  complete  copies  of  all  Real  Property  Documents  and  copies  of  all  title
insurance policies obtained by or on behalf of Seller or its Affiliates in respect of the Real Property. Each Real Property Document constitutes a valid and binding
obligation of the Company or the Project  Companies or  Other Subsidiaries,  as  applicable,  and to Seller’s  Knowledge,  each other  party thereto,  in each case,  in
accordance with its terms. Neither the Company nor the Project Companies nor Other Subsidiaries is in breach or default under any Real Property Document. To
Seller’s Knowledge, no other party to a Real Property Document is in material breach or default under any such Real Property Document.

(e) As of  the  date  hereof,  none  of  Seller  or  its  Affiliates  has  delivered  to  or  received  from any party  to  a  Real  Property  Document  any
notice pursuant to such Real Property Document requesting any amendment, alteration or modification thereto, or declaring any force majeure event thereunder,
except in the ordinary course of business or where such request or event no longer remains pending.

(f) (i) An Acquired Company has, or will have after giving effect to the Reorganization, a valid leasehold interest in, and enjoys, or will
enjoy after giving effect to the Reorganization, actual, exclusive, peaceful and undisturbed possession of, the leased real property set forth on Section 3.9(f)(i) of
the Seller Disclosure Schedule (such lease, the “Office Lease” and such leased real property, the “Office Leased Real Property”), free and clear of any Lien (except
for  Permitted  Liens)  and  (ii)  there  are  no  leases,  subleases,  licenses,  occupancy  agreements,  options,  rights  or  other  agreements  or  arrangements  to  which  an
Acquired Company is a party, or will be a party after giving effect to the Reorganization, granting to any Person the right to use, occupy or otherwise obtain a real
property interest  in all  or  any portion of the Office  Leased Real  Property. None of  the Acquired Companies  is  in breach or  default  under  the Office  Lease.  To
Seller’s Knowledge, no other party to the Office Lease is in breach or default under the Office Lease.

SECTION 3.10    Material Contracts.

(a) Section 3.10(a) of the Seller Disclosure Schedule sets forth each Contract (other than any Employee Plan) to which (i) as of the date
hereof, any Acquired Company is a party, (ii) after giving effect to the Reorganization, any Acquired Company will be a party or (iii) Seller or any of its Affiliates
(to the extent used in the FS Development Platform) is a party, in each case, that falls within the following categories and is existing as of the date hereof (each,
whether or not set forth on Section 3.10(a) of the Seller Disclosure Schedule, a “Material Contract”):

(i) any Offtake Agreement;

(ii) any Contract for the transmission of electric power;

    38



(iii) any Contract for energy services, including storage of electric power;

(iv) any Interconnection Contract;

(v) any Contract for construction (including engineering, procurement and construction) or design-build of any Project;

(vi) any Contract related to procurement, transportation or storage of the 26% safe harbor inventory;

(vii) any equipment supply Contract in respect of photovoltaic modules, inverters, solar trackers or step-up transformers;

(viii) any Contract for the operation and maintenance of any Project;

(ix) any Contract for shared transmission or interconnection facilities relating to Principal Projects,  for other shared facilities,  or
for the operation or management thereof;

(x) any Contract for abatement of taxes, or payments in lieu of taxes, for the Principal Projects;

(xi) any Contract to sell, transfer or otherwise dispose of all or a portion of any Project;

(xii) all Company IP Agreements material to the FS Development Platform (excluding the IP License Agreement);

(xiii) any  Contract  that  (A)  relates  to  Indebtedness  of  any  of  the  Acquired  Companies,  (B)  grants  any  Lien  upon  the  assets  or
properties of any of the Acquired Companies, other than a Permitted Lien, or (C) relates to tax equity investments of the Acquired Companies;

(xiv) any  Contract  concerning  the  establishment  or  operation  of  a  partnership,  joint  venture,  strategic  alliance  or  other  similar
arrangement;

(xv) any Contract  relating to the acquisition or disposition (whether  by merger,  sale  of stock,  sale of assets  or otherwise)  of any
material business, corporation, partnership, association, joint venture or other business organization, or any division, operating unit or product line of the
FS Development Platform with respect  to which there remain outstanding obligations (whether or not contingent)  on the part  of Seller or its Affiliates
(including any Acquired Company);

(xvi) any Contract evidencing Company Support Obligations;

(xvii) any Contract that provides the Acquired Companies the right to acquire directly or indirectly any Equity Interest in, or all or
any portion of the assets (in an amount material to the FS
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Development  Platform)  of,  or  subjecting  the  Acquired  Companies  to  any  obligation  or  requirement  to  provide  for  or  to  make  any  investment  in,  any
Person;

(xviii) any  Contract  that  (A)  grants  or  conveys  rights  of  refusal,  (B)  contains  “most  favored  nation,”  “most  favored  customer”  or
similar pricing provisions or (C) restricts any Acquired Company from competing or contains other covenants restricting or purporting to restrict the right
of  the  Acquired  Companies  or  their  Affiliates  to  engage  in  any  line  of  business,  acquire  any  property,  develop  or  distribute  any  product,  provide  any
service (including geographic restrictions) or to compete with any Person, in any market, field or territory;

(xix) any Real Property Document;

(xx) any Contract with any Governmental Authority excluding, for avoidance of doubt, any Permit or application for a Permit;

(xxi) any  Contract  that  is  a  settlement,  conciliation  or  similar  agreement  pursuant  to  which  the  Acquired  Companies  or  their
Affiliates may have any material obligation after the date of this Agreement;

(xxii) any Contract pursuant to which an Acquired Company is obligated to make a capital expenditure in excess of $250,000;

(xxiii) any Collective Bargaining Agreement;

(xxiv) any Affiliate Contract;

(xxv) any Contract by which an Acquired Company or its assets may be bound pursuant to which any of the Acquired Companies
would be reasonably expected to (A) provide annual payments of $500,000 or more, or involve annual receipts reasonably anticipated as of the date of
this Agreement to be in excess of $500,000 during the year ending December 31, 2021 and (B) that is not cancelable by Seller or one of its Affiliates
without liability on ninety (90) or fewer days’ notice to the other party or parties thereto; and

(xxvi) any Contract that contains any holdback, earn-out, performance bonus, seller note or other contingent payment arrangements
relating to or arising out of any prior acquisition, business combination or similar transaction.

(b) Section  3.10(b)  of  the  Seller  Disclosure  Schedule  contains  a  list  of  all  Contracts  described  in  clauses  (i)  through  (xxv)  of Section
3.10(a) used in the FS Development Platform to which an Affiliate of the Acquired Companies is a party and the Acquired Companies are not a party (other than
Contracts relating to insurance policies set forth in Section 3.18 of the Seller Disclosure Schedule) as of the date hereof. True and complete copies of the written
Contracts required to be set forth on Section 3.10(b) of the Seller Disclosure Schedule have been made available to Buyer.
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(c) Seller  has made available  to Buyer true,  complete and correct  copies of all  Material  Contracts.  Each Material  Contract  is,  or  will  be
after  giving effect  to the Reorganization,  legally valid,  binding and enforceable  against  Seller  or  its  applicable  Affiliate  party thereto and,  to the Knowledge of
Seller, the counterparties thereto, in accordance with its terms. Seller or its applicable Affiliate is in compliance in all material respects with, has made all material
payments  under  and is  not  in  material  breach of,  or  material  default  under,  any Material  Contract  to  which it  is  a  party,  and,  to  Seller’s  Knowledge,  nor  is  the
counterparty thereto. To Seller’s Knowledge, no material event has occurred that would, with or without notice or lapse of time or both, be an event of a default or
give rise to a termination right under any Material Contract. As of the date hereof, neither Seller nor any of its Affiliates has received any written or, to Seller’s
Knowledge,  oral  notice  or  communication  of  the  counterparty’s  intention  to  cancel,  terminate,  adversely  modify,  refuse  to  perform  or  renew  such  Material
Contract.

(d) Section 3.10(d) of the Seller Disclosure Schedule contains a complete list of all Parent Support Obligations. Seller has made available
to Buyer an accurate and complete copy of each Parent Support Obligation.

SECTION 3.11    Compliance With Laws; Permits.

(a) Except  as  would  not  be  material  to  the  FS Development  Platform and  the  Acquired  Companies,  taken  as  a  whole,  (i)  Seller  and  its
Affiliates (solely with respect to the FS Development Platform) and each Acquired Company is in compliance with all applicable Laws and (ii) to the Knowledge
of  Seller,  each  of  the  Acquired  Companies’  material  suppliers  (in  each  case,  solely  with  respect  to  the  FS  Development  Platform)  is  in  compliance  with  all
applicable Laws in all material respects.

(b) The  Acquired  Companies  hold,  or  will  hold  after  giving  effect  to  the  Reorganization,  all  material  Permits  necessary  for  the  lawful
conduct of the FS Development Platform (other than Permits with respect to the Projects) as it is currently being conducted, and all such Permits are valid and in
full  force  and  effect.  The  Barilla  Project  Company holds  all  Permits  necessary  for  the  lawful  conduct  of  the  Barilla  Project  as  it  is  currently  being  conducted,
except as would not be material to the FS Development Platform. No Acquired Company is required to be registered under the Investment Company Act of 1940,
as amended, and the regulations promulgated thereunder.

(c)

(i) Section  3.11(c)(i)  of  the  Seller  Disclosure  Schedule  sets  forth  all  material  Permits  that  are  required  for  the  development,
construction and commencement of operations of the Principal Projects, including the transmission or sale of electricity from the Principal Projects (the
“Principal  Project  Permits”); provided,  for  the  avoidance  of  doubt,  the  Principal  Project  Permits  shall  not  include  any  Permit  required  (or  typically
required)  to  be  obtained  in  respect  of  a  similar  project  by  a  construction  contractor  or  operations  and  maintenance  service  provider  pursuant  to  a
construction contract or operations and maintenance agreement.
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(ii) Section  3.11(c)(ii)  of  the  Seller  Disclosure  Schedule  sets  forth  all  Principal  Project  Permits  that,  as  of  the  date  of  this
Agreement have been obtained by Seller or its Affiliates for the development, construction and commencement of operations of the Principal Projects,
including the transmission or sale of electricity from the Principal Projects. Each Project Company is in material compliance with the applicable Principal
Project  Permits.  Each  Principal  Project  Permit  is  in  full  force  and  effect,  and  any  applicable  appeals  period  in  respect  of  each  such  Principal  Project
Permit has expired.

(iii) Each Project Company has obtained all Permits required for the current conduct of its business taking into consideration the
current stage of development of its Project.

(d) Section  3.11(d)  of  the  Seller  Disclosure  Schedule  sets  forth  all  Permits  for  the  development,  construction  and  commencement  of
operations of the Principal Projects, including the transmission or sale of electricity from the Principal Projects, that have been applied for by Seller or its Affiliates
but have not yet been obtained thereby.

(e) None of Seller or its Affiliates has received any written notice from, nor, to Seller’s Knowledge, has Seller or any of its Affiliates been
threatened  in  writing  by,  any Governmental  Authority  (i)  regarding  any material  violation,  termination,  revocation  or  cancellation  of  any material  Permit  for  a
Project  (a  “Project Permit”); provided,  that,  for  the  avoidance  of  doubt,  the  Project  Permits  shall  not  include  any  Permit  required  (or  typically  required)  to  be
obtained  in  respect  of  a  similar  project  by  a  construction  contractor  or  operations  and  maintenance  service  provider  pursuant  to  a  construction  contract  or
operations and maintenance agreement or (ii) regarding any administrative appeal or judicial proceeding with respect to any such Project Permit.

(f) Seller has made available to Buyer all final third-party written reports, site assessments, and studies prepared on behalf of Seller or any
of its Affiliates, or otherwise in the possession or control of any such Person, to evaluate biological resources, wildlife habitat, vegetation, air, aviation, cultural or
historic resources, visual impacts of developing the Principal Projects and traffic impacts covering the Principal Projects, in each case, in respect of the Principal
Projects produced in the past five (5) years and in its possession, which are each set forth on Section 3.11(f) of the Seller Disclosure Schedule.

(g) As of the date hereof, none of Seller or its Affiliates has delivered to or received from any Governmental Authority any written notice
expressly requesting any amendment, alteration or modification to any Principal Project Permit, except where such request no longer remains pending.

(h) None of  the Acquired Companies  holds or  owns any Permit  issued or  provided by the Federal  Communications  Commission or  any
bureau or subdivision thereof that (i) is used or otherwise necessary to conduct the FS Development Platform and (ii) would need to be transferred or require an
application seeking consent from the Federal Communications Commission in connection with the Transactions or the transactions contemplated by the Ancillary
Agreements.

    42



Notwithstanding  anything  herein  to  the  contrary,  the  representations  and  warranties  that  relate  to  Permits  in  this Section  3.11 (other  than  Permits  relating  to
environmental matters, which are expressly addressed in Section 3.16, and energy regulatory matters, which are expressly addressed in Section 3.17) are Seller’s
sole and exclusive representations and warranties hereunder related to Permits, and no other representations or warranties herein shall relate or apply to Permits.

SECTION  3.12     Claims; Orders.  Except  as  would  not  result  in  a  Material  Adverse  Effect,  (a)  there  is  no  Claim  pending  or,  to  Seller’s
Knowledge, threatened in writing against Seller or its Affiliates with respect to the FS Development Platform or the Acquired Companies, and (b) none of the FS
Development Platform or any Acquired Company is subject to any Order.

SECTION 3.13    Tax Matters.

(a) All income Tax Returns and material Tax Returns required to be filed by or on behalf of the Acquired Companies or with respect to any
assets of the Acquired Companies prior to the date hereof have been timely filed (taking into account applicable extensions), and all such filed Tax Returns were
true, complete and accurate.

(b) All material Taxes due and payable by any of the Acquired Companies or with respect to any assets of the Acquired Companies prior to
the date hereof have been timely paid (regardless of whether or not such Taxes are shown as due and owing on a Tax Return) except to the extent being contested
in good faith by appropriate proceedings.

(c) There  is  no  claim,  audit,  action,  suit  or  proceeding  pending  or,  to  Seller’s  Knowledge,  threatened  in  writing  related  to  any  material
Taxes  or  Tax  Returns  of  each  Acquired  Company  or  with  respect  to  any  assets  of  the  Acquired  Companies  prior  to  the  date  hereof.  No  material  unpaid  or
unresolved deficiencies or additions to Taxes have been assessed with respect to the Acquired Companies or with respect to any assets of the Acquired Companies
prior to the date hereof.

(d) Each of the Acquired Companies is, and has been at all times for the period from its formation, treated as a disregarded entity for U.S.
federal income tax purposes. No elections have been filed with any Taxing Authority, including on IRS Form 8832, to treat any of the Acquired Companies as an
association taxable as a corporation.

(e) None of the Acquired Companies have executed,  requested,  or granted any waiver of or agreed to any extension with respect to any
statute of limitations on the assessment or collection of any Tax.

(f) There are no Liens relating to Taxes upon the assets of the Acquired Companies (except for any Permitted Lien).

(g) Seller has elected to be classified as a corporation for U.S. federal income tax purposes uses, and has always used, the accrual method
of accounting and its  method of  accounting is  consistent,  and has  always been consistent,  with Treasury Regulations  Section 1.461-4(d)(6)(ii).  For  purposes  of
Section 461(h) of the Code, under Seller’s method of accounting, property is provided to Seller when (i) property is delivered to and
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accepted by Seller and (ii) title to such property is transferred to Seller. Seller has adopted the 3½ month rule, as set forth in Treasury Regulations Section 1.461-
4(d)(6)(ii).

(h) On  November  23,  2019,  Seller  entered  into  Module  Purchase  Order  1  (collectively,  together  with  that  certain  Change  Order,  dated
March 3, 2020, “Purchase Order M1”) with First Solar Malaysia Sdn. Bhd. (“FS Malaysia”). The First Solar Series 4 Modules, as more fully described in Purchase
Order  M1 (the  “POM1 2019 ITC Components”),  were  delivered  and  title  thereto  was  transferred  to  Seller  on  or  prior  to  the  Delivery  Deadline  (as  defined  in
Purchase Order M1), and Seller has had title to the POM1 2019 ITC Components since such components were delivered to Seller.

(i) On November 23, 2019, Seller entered into Module Purchase Order 2 (“Purchase Order M2”) with FS Malaysia. The First Solar Series
4 Modules, as more fully described in Purchase Order M2 (the “POM2 2019 ITC Components”), were delivered and title thereto was transferred to Seller on or
prior  to  the  Delivery  Deadline  (as  defined  in  Purchase  Order  M2),  and  Seller  has  had  title  to  the  POM2  2019  ITC  Components  since  such  components  were
delivered to Seller.

(j) On  November  23,  2019,  Seller  entered  into  Module  Purchase  Order  3  (collectively,  together  with  that  certain  Change  Order,  dated
March 3, 2020, “Purchase Order M3”) with FS Malaysia. The First Solar Series 4 Modules, as more fully described in Purchase Order M3 (the “POM3 2019 ITC
Components” and together with the POM1 2019 ITC Components and the POM2 2019 ITC Components, collectively, the “POM 2019 ITC Components”), were
delivered and title thereto was transferred to Seller on or prior to the Delivery Deadline (as defined in Purchase Order M3), and Seller has had title to the POM3
2019 ITC Components since such components were delivered to Seller.

(k) Pursuant  to  payment  terms  set  forth  in  each  of  Purchase  Order  M1,  Purchase  Order  M2  and  Purchase  Order  M3  (collectively,  the
“Purchase Orders M1-3”), and as reflected in the JP Morgan Chase Bank wire confirmation (the “Wire Confirmation M1-3”), Seller transmitted a $[***] payment
to FS Malaysia on December 23, 2019. On December 23, 2019, Seller reasonably expected FS Malaysia to provide the POM 2019 ITC Components within 3½
months and incurred the cost of the POM 2019 ITC Components under its method of accounting.

(l) On September 4, 2019, Seller entered into Purchase Order 4800052179 pursuant to the Supply Agreement, dated September 3, 2019,
with NEXTracker, Inc., a Delaware corporation (“NEXTracker”) (collectively, together with Revision No. 1, dated November 26, 2019, and Revision No. 2, dated
December 16, 2019, “Purchase Order T1”). The components of the NEXTracker Horizontal 1-axis Tracking Systems, as more fully described in Purchase Order
T1 (the “POT1 2019 ITC Components”), were delivered and title thereto was transferred to Seller on or prior to the Guaranteed Title Transfer Date (as defined in
Purchase Order T1), and Seller has had title to the POT1 2019 ITC Components since such components were delivered to Seller.

(m) On September 4, 2019, Seller entered into Purchase Order 4800052180 pursuant to the Supply Agreement, dated September 3, 2019,
with NEXTracker (collectively, together with Revision No. 1, dated November 26, 2019, “Purchase Order T2”). The components of the NEXTracker Horizontal 1-
axis Tracking Systems, as more fully described in Purchase Order T2 (the “POT2 2019 ITC Components”), were delivered and
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title thereto was transferred to Seller on or prior to the Guaranteed Title Transfer Date (as defined in Purchase Order T2), and Seller has had title to the POT2 2019
ITC Components since such components were delivered to Seller.

(n) On September 4, 2019, Seller entered into Purchase Order 4800052181 pursuant to the Supply Agreement, dated September 3, 2019,
with NEXTracker (collectively, together with Revision No. 1, dated November 26, 2019, “Purchase Order T3”). The components of the NEXTracker Horizontal 1-
axis  Tracking Systems,  as  more  fully  described  in  Purchase  Order  T3 (the  “POT3 2019 ITC Components”),  were delivered and title  thereto  was transferred to
Seller on or prior to the Guaranteed Title Transfer Date (as defined in Purchase Order T3), and Seller has had title to the POT3 2019 ITC Components since such
components were delivered to Seller.

(o) Pursuant  to  payment  terms  set  forth  in  Purchase  Order  T1,  and  as  reflected  in  the  Bank  of  America  wire  confirmation  (the  “Wire
Confirmation T1”), Seller transmitted a $[***] payment to NEXTracker on September 19, 2019. Pursuant to payment terms set forth in Purchase Order T2, and as
reflected in the Bank of America wire confirmation (the “Wire Confirmation T2”), Seller transmitted a $[***] payment to NEXTracker on November 22, 2019.
Pursuant to payment terms set forth in each of Purchase Order T1, Purchase Order T2 and Purchase Order T3 (collectively, the “Purchase Orders T1-3”), and as
reflected in the Bank of America wire confirmation (the “Wire Confirmation T1-3”), Seller transmitted a $[***] payment to NEXTracker on December 16, 2019.
On September 19, 2019, Seller reasonably expected NEXTracker to provide the POT1 2019 ITC Components within 3½ months and incurred the cost of the POT1
2019  ITC  Components  under  its  method  of  accounting.  On  November  22,  2019,  Seller  reasonably  expected  NEXTracker  to  provide  the  POT2  2019  ITC
Components  within  3½  months  and  incurred  the  cost  of  the  POT2  2019  ITC  Components  under  its  method  of  accounting.  On  December  16,  2019,  Seller
reasonably expected NEXTracker to provide the POT3 2019 ITC Components within 3½ months and incurred the cost of the POT3 2019 ITC Components under
its method of accounting.

(p) On  October  31,  2019,  Seller  entered  into  a  Storage  Agreement  with  ThyssenKrupp  Supply  Chain  Services  NA,  Inc.,  a  Michigan
corporation,  as  amended  by  the  First  Amendment  thereto  dated  November  13,  2019 and  the  Second Amendment  thereto  dated  February  5,  2020 (the  “Storage
Agreement”).

(q) On December 18, 2020, the Company entered into a Purchase Order (P.O. Number KMT1) (“Purchase Order KMT1”), with First Solar
Malaysia Sdn. Bhd.

(r) On December 18, 2020, the Company entered into a Purchase Order (P.O. Number KMT2) (“Purchase Order KMT2”), with First Solar
Malaysia Sdn. Bhd.

(s) On December 18, 2020, the Company entered into a Purchase Order (P.O. Number KMT3) (“Purchase Order KMT3”), with First Solar
Malaysia Sdn. Bhd.

(t) On March 26, 2019, Seller Parent entered into that Master Supply Agreement (“Supply Agreement”), dated March 21, 2019, with GE
Prolec and assigned to the Company all of its rights, title, interest, obligations and duties in, to and under, and was released from all of its obligations under, the
Supply Agreement
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pursuant to the Assignment and Assumption Agreement (“Assignment and Assumption Agreement”), dated October 21, 2020, entered into between Seller Parent,
the Company and GE Prolec.

(u) On September 28, 2020, Seller Parent entered into Purchase Order Shellman (“Purchase Order GE1”) with GE Prolec and assigned to
the Company all of its rights, title, interest, obligations and duties in, to and under, and was released from all of its obligations under, Purchase Order GE1 pursuant
to the Assignment and Assumption Agreement.

(v) On September 28, 2020, Seller Parent entered into Purchase Order Jeffrey’s Crossroads (“Purchase Order GE2”) with GE Prolec and
assigned  all  of  its  rights,  title,  interest,  obligations  and  duties  in,  to  and  under,  and  was  released  from all  of  its  obligations  under,  Purchase  Order  GE2  to  the
Company pursuant to the Assignment and Assumption Agreement.

(w) On  September  28,  2020,  Seller  Parent  entered  into  Purchase  Order  Chaparral  Springs  (“Purchase  Order  GE3”)  with  GE Prolec  and
assigned to the Company all of its rights, title, interest, obligations and duties in, to and under, and was released from all of its obligations under, Purchase Order
GE3 pursuant to the Assignment and Assumption Agreement.

(x) On  September  28,  2020,  Seller  Parent  entered  into  Purchase  Order  South  Carolina  1  (“Purchase  Order  GE4,”  and  together  with
Purchase Order GE1, Purchase Order GE2 and Purchase Order GE3, the “Purchase Orders GE1-4”) with GE Prolec and assigned to the Company all of its rights,
title,  interest,  obligations  and  duties  in,  to  and  under,  and  was  released  from all  of  its  obligations  under,  Purchase  Order  GE1 pursuant  to  the  Assignment  and
Assumption Agreement.

(y) Seller has made available to Buyer true, correct and complete copies of (i) each of the Purchase Orders M1-3 and Purchase Orders T1-
3, Purchase Order KMT1, Purchase Order KMT2 and Purchase Order KMT3, (ii) the Wire Confirmation M1-3, the Wire Confirmation T1, the Wire Confirmation
T2 and the Wire Confirmation T1-3, (iii) the Storage Agreement, and (iv) each of the Supply Agreement and Purchase Orders GE1-4.

Notwithstanding anything herein to the contrary, the representations and warranties in this Section 3.13 and the representations and warranties in Section 3.14 (to
the extent relating to Taxes or Tax matters) are Seller’s sole and exclusive representations and warranties hereunder related to Taxes or Tax matters, and no other
representations or warranties herein shall relate or apply to taxes or Tax matters.

SECTION 3.14    Employee Benefit Plans.

(a) Section  3.14(a)  of  the  Seller  Disclosure  Schedule  sets  forth  each  material  Seller  Employee  Plan.  For  each  material  Seller  Employee
Plan, Seller has provided or made available to Buyer copies of the plan document (including all amendments thereto) with respect to such Seller Employee Plan, or
a summary of the material terms of such Seller Employee Plan (including all terms applicable to the Business Service Provider). None of the Acquired Companies
sponsors, maintains, or contributes to (or is required to sponsor, maintain or contribute to or has ever sponsored, maintained or contributed to), an Employee Plan.
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(b) None of  the  Acquired Companies  or  any trade  or  business,  whether  or  not  incorporated,  that  together  with  the  Acquired Companies
would  be  deemed a  “single  employer”  within  the  meaning  of  Section  4001(b)  of  ERISA maintains,  contributes  to  or  sponsors  (or  has  in  the  past  six  (6)  years
maintained, contributed to, or sponsored): (i) a multiemployer plan within the meaning of Section 3(37) or Section 4001(a)(3) of ERISA, (ii) a multiple employer
plan within the meaning of Section 4063 or 4064 of ERISA, (iii) a multiple employer welfare arrangement within the meaning of Section 3(40) of ERISA or (iv) an
arrangement or plan subject to Section 302 or Title IV of ERISA or Section 412 of the Code.

(c) To the extent relating to any current or former Business Service Provider, and except as would not be material to the FS Development
Platform,  (i)  each  Seller  Employee  Plan  has  been  maintained,  funded,  operated  and  administered  in  accordance  with  its  terms  and  applicable  Law,  including
ERISA, the Code and any applicable regulatory guidance issued by any Governmental Authority; (ii) there are no Claims (other than routine claims for benefits in
the ordinary course of business) that are pending, or to Seller’s Knowledge, threatened against any Seller Employee Plan, the assets of any trust pursuant to any
Seller Employee Plan, or the plan sponsor, plan administrator or any fiduciary of any Seller Employee Plan with respect to the administration or operation of such
plans; and (iii) all required contributions to the Seller Employee Plans have been timely and accurately made on or before their due dates under applicable Law, no
Seller Employee Plan has any unfunded liabilities that have not been fully accrued, and all payments required to be made under the Seller Employee Plans have
been timely made.

(d) None  of  the  Acquired  Companies  have  any  obligation  to  provide,  post-termination  or  retiree  life  insurance,  health  or  other  welfare
benefits to any person, except as may be required by Section 4980B of the Code or any similar Law for which the covered individual pays the entire premium cost.

(e) Except as would not be material to the FS Development Platform, each Seller Employee Plan that is intended to be “qualified” within
the  meaning  of  Section  401(a)  of  the  Code  has  received  a  favorable  determination  letter  or  opinion  letter  from  the  IRS  as  to  its  qualification  and,  to  Seller’s
Knowledge, no event has occurred that would reasonably be expected to result in disqualification of such Seller Employee Plan.

(f) Except as may be provided under a Retention Award Agreement, neither the execution of this Agreement and the Ancillary Agreements
and the Module Purchase Orders nor the consummation of the Transactions nor the transactions contemplated by the Ancillary Agreements or the Module Purchase
Orders (in each case, either alone or together with any other event and whether contingent or otherwise) shall (i) entitle any current or former Business Service
Provider  to  any  compensation,  benefits  or  other  property,  (ii)  accelerate  the  time  of  payment,  vesting  or  funding  of  any  compensation,  equity  award,  or  other
benefits to any current or former Business Service Provider, (iii)  result in the forfeiture by any current or former Business Service Provider of compensation or
benefits under any Seller Employee Plan, or (iv) give rise to any payments or benefits that could, individually or in combination with any other payment, not be
deductible under Section 280G of the Code.
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(g) Neither  Seller  nor  any  of  the  Acquired  Companies  has  any  obligation  to  gross-up,  reimburse  or  indemnify  any  current  or  former
Business Service Provider for any Taxes, including those imposed under Sections 4999 and 409A of the Code (or any corresponding provisions of state, local, or
other Tax law).

(h) Neither  Seller  nor  any  of  the  Acquired  Companies  have  a  plan  or  commitment  to  have  any  of  the  Acquired  Companies  establish,
sponsor, maintain, or contribute to an Employee Plan.

SECTION 3.15    Labor Matters.

(a) Neither Seller (with respect to the FS Development Platform) nor any of the Acquired Companies is a party to or subject to, or will be a
party to or subject to after giving effect to the Reorganization, and none of Seller or its Affiliates is currently negotiating in connection with entering into, nor has
any duty to  a  labor  organization to  negotiate  or  enter  into  any Collective  Bargaining Agreement  with respect  to  the FS Development  Platform or  the Acquired
Companies, and to Seller’s Knowledge, there has not been any organizational campaign, petition, demand for recognition, or other unionization activity seeking
recognition  of  a  collective  bargaining  unit  relating  to  any  FS  Development  Platform  Employee.  There  is  no  labor  strike,  slowdown,  stoppage,  picketing,
interruption of work or lockout pending or, to Seller’s Knowledge, threatened against Seller or its Affiliates with respect to the FS Development Platform and the
Acquired Companies.

(b) Except  as  would  not  be  material  to  the  FS  Development  Platform,  Seller  and  the  Acquired  Companies  have  complied  with  all
applicable Laws and orders with respect to the employment of the Business Service Providers (including applicable Laws, rules and regulations regarding wage
and hour requirements, worker classification (including the proper classification of workers as independent contractors and the proper classification of employees
as  exempt  or  non-exempt),  immigration  status,  workplace  conduct  and  discrimination,  employee  health  and  safety,  workers’  compensation  and  collective
bargaining) (collectively, “Employment Laws”).  There are  no Claims pending or,  to Seller’s  Knowledge,  threatened by any current  or  former Business Service
Provider  or  Governmental  Authority  with  respect  to  Employment  Laws,  nor,  to  Seller’s  Knowledge,  is  there  any  reasonable  basis  for  a  discrimination  or
harassment  Claim against  those  individuals  set  forth  on  Section  3.15(b)  of  the  Seller  Disclosure  Schedule.  Since  December  31,  2019,  (i)  no  current  or  former
Business  Service  Provider  nor  any  other  current  or  former  contractor  providing  services  to  FS  Development  Platform has  experienced  any  workplace  injuries;
and  (ii)  there  have  been  no  Claims  by  any  Business  Service  Provider  or  any  other  contractor  providing  services  to  the  FS  Development  Platform  for  workers
compensation or under the Occupational Safety and Health Act of 1970, as amended.

(c) Seller has, in accordance with applicable Laws, provided to Buyer a list,  correct and complete as of the date hereof,  showing (to the
extent applicable and permitted by applicable Law) each FS Development Platform Employee’s: (i) name or employee identification number; (ii) employing entity;
(iii)  city  and  state  of  employment;  (iv)  hire  date  and  service  date,  if  different;  (v)  title;  (vi)  manager’s  name  or  employee  identification  number;  (vii)  annual
remuneration  (except  for  employees  in  California);  (viii)  bonus  opportunity  or  commissions  (except  for  employees  in  California);  (ix)  long-term  incentive
opportunity (except for employees in California); (x) employment status (i.e., exempt or non-exempt and full-time or part-time); (xi) last compensation
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date  change;  (xii)  benefits  costs;  and (xiii)  leave  status  and anticipated  date  of  return  to  full-service  (“Employee List”).  Seller  shall  have  provided  at  least  one
updated Employee List to Buyer fifteen (15) days prior to Closing.

(d) No  material  employee  layoff,  material  facility  closure  or  shutdown  (whether  voluntary  or  by  Order),  reduction-in-force,  furlough,
temporary  layoff,  material  work  schedule  change  or  reduction  in  hours,  or  reduction  in  salary  or  wages,  or  other  material  workforce  changes  affecting  FS
Development  Platform  Employees  has  occurred  within  the  three  (3)  months  prior  to  the  date  hereof,  or  as  of  the  date  hereof,  is  contemplated,  planned  or
announced, including as a result of COVID-19 or any Law, Order, directive, guidelines or recommendations by any Governmental Authority in connection with or
in response to COVID-19. To Seller’s Knowledge, (i) the FS Development Platform has not otherwise experienced any material employment-related liability with
respect to COVID-19 Measures; and (ii) no material group of FS Development Platform Employees is unable to perform his or her job duties due to COVID-19.

(e) None  of  the  Acquired  Companies  has  any  employees  (or  has  ever  had  any  employees),  and  neither  Seller  nor  any  of  the  Acquired
Companies has a plan or commitment to have the Acquired Companies to have any employees.

SECTION 3.16    Environmental Matters. Except as disclosed in the Environmental Reports or as would not result in a Material Adverse Effect,
(a) Seller and its Affiliates (solely with respect to the FS Development Platform) and each Acquired Company are in compliance with all applicable Environmental
Laws or other Laws related to the Release of Hazardous Materials; (b) all Environmental Permits required for the FS Development Platform and each Acquired
Company to operate their respective businesses as currently conducted (but not, for the avoidance of doubt, to construct or commence operation of any Project)
have been obtained and are in full force and effect, and each of them is in compliance with the terms and conditions of all such Environmental Permits; (c) there is
no Environmental Claim pending or, to Seller’s Knowledge, threatened in writing against Seller related to the FS Development Platform or any of the Acquired
Companies; (d) to Seller’s Knowledge, there has been no Release of Hazardous Materials at any of the properties that are currently or formerly owned or leased in
connection with the FS Development Platform or by any Acquired Company or at any properties at which the Acquired Companies have, or will have after giving
effect  to  the  Reorganization,  assumed  liability  for  any  Release  of  Hazardous  Materials;  (e)  to  Seller’s  Knowledge,  there  is  no  fact  or  circumstance  that  would
materially impede the procurement of any Environmental Permit that is a Principal Project Permit, or (other than such facts or circumstances that normally arise in
the course of permitting) any other Environmental Permit for a Project, in each case as required for the construction, development or commencement of operation
of any Project, including any concern or opposition of any community, individual, citizen’s group or non-governmental organization; (f) to Seller’s Knowledge, no
underground storage tanks, aboveground storage tanks, oil wells, pits, sumps or waste management containment impoundments are currently or were previously
located  or  operated  at  any  Project  or  real  property  currently  or  formerly  owned,  leased  or  operated  by  Seller  and  its  Affiliates  (solely  with  respect  to  the  FS
Development Platform) or any Acquired Company, in each case in a condition or manner that would result in liability to any of them under any Environmental
Law or Environmental Permit; (g) to Seller’s Knowledge, no Hazardous Material has been transported or migrated from any property currently or formerly owned,
leased or operated by Seller and its Affiliates (solely with respect to the FS Development Platform) or any Acquired Company, in each case to any
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offsite location (including to any facility for treatment or disposal) in a condition or manner that would result in liability to any of them under any Environmental
Law  or  Environmental  Permit;  and  (h)  Seller  has  made  available  copies  of  all  material  Environmental  Reports  produced  in  the  past  five  (5)  years  and  in  its
possession.

Notwithstanding  anything  herein  to  the  contrary,  the  representations  and  warranties  in  this Section  3.16 are  Seller’s  sole  and  exclusive  representations  and
warranties  hereunder  related  to  Environmental  Laws  and  Environmental  Claims  involving  Releases  of  Hazardous  Materials,  and  no  other  representations  or
warranties hereunder shall relate or apply to Environmental Laws or Environmental Claims involving Releases of Hazardous Materials.

SECTION 3.17    Energy Regulatory Status.

(a) None of the assets owned or controlled by, or that will be owned or controlled by after giving effect to the Reorganization, each of the
Acquired Companies has generated or transmitted electric energy or been used to generate or transmit electric energy, and neither Seller nor any of the Acquired
Companies  is  a  “public  utility”  as  that  term is  defined  in  Section  201  of  the  FPA.  Neither  Seller  nor  any  of  the  Acquired  Companies  has  filed  with  FERC an
application  for  authorization  under  Section  205  of  the  FPA to  make  wholesale  sales  of  electric  capacity,  energy  and  ancillary  services  at  negotiated,  “market-
based” rates, or any other document which, upon approval or acceptance by FERC would make any of Seller or any of the Acquired Companies a “public utility”
under  the  FPA.  Each  of  R-WS Antelope  Valley  Gen-Tie,  LLC,  and  Portal  Ridge  Solar  A,  LLC is  in  compliance  in  all  material  respects  with  all  requirements
applicable to it under the FPA.

(b) The Barilla Project Company is (i) an EWG and (ii) a Power Generation Company. The Barilla Project Company is, or will be at the
Closing, in compliance in all material respects with all requirements applicable to it under the Texas Public Utility Regulatory Act and the rules, regulations and
orders of the Public Utility Commission of Texas thereunder. No other Acquired Company is a Power Generation Company. Each of R-WS Antelope Valley Gen-
Tie, LLC, and Portal Ridge Solar A, LLC is an EWG.

(c) Neither the Company nor any Project Company or Other Subsidiary is a “holding company,” as defined in PUHCA, that is subject to,
or not exempt from, regulation under the provisions of 18 C.F.R. §§ 366.21, 366.22, or 366.23. The Company is a “holding company” only with respect to the
Project Companies and Other Subsidiaries, and only with respect to EWGs and QFs. No Acquired Company is an “electric utility company” as that term is defined
in PUHCA.

(d) Except for the FERC Approval, neither Seller nor any Acquired Company must make a filing with or receive approval from FERC for
the Reorganization or the Acquisition.

(e) (i) No Acquired Company is subject to regulation by any state public utility commission, or similar state Governmental Authority, as a
“public utility,” “electric utility,” “electric company,” “transmission and distribution utility,” “holding company,” or similar terms; and (ii) no prior authorization,
approval,  order,  filing,  notice  or  any  other  submittal  is  required  to  be  received  or  made  by  Seller  or  any  Acquired  Company  for  the  Reorganization  or  the
Acquisition under any state public utility Laws or regulations. Neither Seller nor any of the
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Acquired Companies has made retail sales or deliveries of electricity, or filed with a state public utility commission, or similar state Governmental Authority, an
application or any other document which, upon approval or acceptance by a state public utility commission, or similar state Governmental Authority, would make
any of  Seller  or  any of  the Acquired Companies subject  to regulation as  a “public  utility,”  “electric  utility,”  “electric  company,” “transmission and distribution
utility,” “holding company,” or similar terms by any state public utility commission or similar state Governmental Authority under any state public utility Laws or
regulations.

(f) Except as would not result in a Material Adverse Effect, there are no complaints, investigations, or other similar proceedings (formal or
informal, public or non-public) pending, anticipated or, to Seller’s Knowledge, threatened in writing, alleging that any of the Acquired Companies is in violation
of, or has failed to satisfy or comply with the requirements of the FPA, PURPA, PUHCA, or the electricity or public utility Laws or regulations of any state.

SECTION  3.18     Insurance.  Seller  has  in  place  insurance  policies  providing  coverage  for  the  FS  Development  Platform  and  the  Acquired
Companies against all risks of a character and in such amounts as are customarily insured against by similarly situated companies in the same or similar businesses
(collectively, the “Insurance Policies”). Section 3.18 of the Seller Disclosure Schedule sets forth an accurate and complete list of, as of the date hereof, of all of the
Insurance  Policies,  including  for  each,  the  type  of  coverage  (occurrence  or  claims  made),  the  deductible,  the  policy  limits  and  the  expiration  date.  Each  such
Insurance Policy is legal, valid, binding and in full force and effect as of the date hereof. All premiums under such Insurance Policies payable to date have been
paid and, to Seller’s Knowledge, no termination of, or material premium increases with respect to, such Insurance Policies had been threatened in writing. As of the
date hereof, there are no open claims related to the Acquired Companies or FS Development Platform pending under such Insurance Policies.

SECTION 3.19    Affiliate Contracts. Except for the Surviving Affiliate Contracts, neither Seller nor any of its Affiliates or, to the Knowledge of
Seller, any of their respective officers, directors or employees, (a) is, or will be after giving effect to the Reorganization, a party to any Affiliate Contract by which
the FS Development Platform or the assets, properties or businesses of the Acquired Companies are bound which will not be terminated or automatically terminate
at or prior to the Closing or (b) has a claim against the FS Development Platform or any of the Acquired Companies. As used herein, “Affiliate Contract” means,
after giving effect to the Reorganization, any Contract between an Acquired Company, on the one hand, and Seller or any of its Affiliates (except for the Acquired
Companies), on the other hand.

SECTION 3.20    Brokers. No broker, finder or investment banker is entitled to any brokerage, finder’s or other similar fee or commission for
which  Buyer  or  its  Affiliates  would  be  responsible  in  connection  with  the  Transactions  or  the  transactions  contemplated  by  the  Ancillary  Agreements  or  the
Module Purchase Orders based on arrangements made by or on behalf of Seller or its Affiliates.
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ARTICLE IV 

REPRESENTATIONS AND WARRANTIES OF BUYER

Buyer represents and warrants to Seller, as of the date hereof and as of the Closing Date (except to the extent any such representation or warranty
is made as of a specific date, in which case Buyer makes such representation or warranty of such specified date), as follows:

SECTION 4.1    Due Organization and Good Standing. Buyer is duly organized and validly existing and in good standing in accordance with the
Laws of the jurisdiction of its formation and has all requisite power and authority to own, lease and operate its properties and assets now owned, operated or leased
and to conduct its businesses in the manner in which its businesses are currently being conducted.

SECTION 4.2    Authority; Binding Nature of Agreement. Buyer and each of its Affiliates, as applicable, has the requisite power and authority to
execute and deliver this Agreement and each of the Ancillary Agreements or the Module Purchase Orders to which it is or will be a party, perform its covenants
and  agreements  hereunder  and  thereunder,  and  consummate  the  Transactions  and  the  transactions  contemplated  by  the  Ancillary  Agreements  and  the  Module
Purchase  Orders.  The  execution  and  delivery  of  this  Agreement  and  the  Ancillary  Agreements  and  the  Module  Purchase  Orders  by  Buyer  or  its  Affiliates,  as
applicable,  and the  performance  by Buyer  or  its  Affiliates,  as  applicable,  of  its  covenants  and agreements  hereunder  and thereunder,  and the  consummation by
Buyer or its Affiliates,  as applicable,  of the Transactions and the transactions contemplated by the Ancillary Agreements and the Module Purchase Orders have
been duly and validly authorized by all necessary action on the part of Buyer and its Affiliates, as applicable. This Agreement has been, and each of the Ancillary
Agreements  and the Module Purchase Orders  will  be as  of  the Closing Date,  duly and validly  authorized,  executed and delivered by Buyer  or  its  Affiliates,  as
applicable, and, assuming the due authorization, execution and delivery hereof and thereof by the other parties thereto, is or will be as of the Closing Date a legal,
valid and binding obligation of Buyer or its Affiliates, as applicable, enforceable against Buyer or its Affiliates, as applicable, in accordance with its terms, subject
to the Bankruptcy and Equity Exceptions.
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SECTION 4.3    Noncontravention; Consents.

(a) None of the execution, delivery and performance of this Agreement by Buyer, the execution, delivery and performance by Buyer or its
Affiliates of the Ancillary Agreements and the Module Purchase Orders to which it is a party or will be a party, or the consummation of the Transactions by Buyer
and its Affiliates, will (i) violate, conflict with or result in a breach of the Organizational Documents of Buyer; (ii) subject to making or obtaining, as applicable,
the Consents and Filings referenced in Section 3.4(b) and Section 4.3(b), violate, conflict with or result in the breach of any applicable Law; or (iii) (A) require any
Consent of, or any Filing to or with, any Person that is not a Governmental Authority, or (B) violate, result in any breach of or, with or without notice or lapse of
time  or  both,  constitute  a  default  or  give  rise  to  any  right  of  termination,  cancellation,  suspension,  revocation,  amendment  or  acceleration  of,  or  result  in  the
creation of a Lien on any asset, property or business of Buyer under, any Contract, Permit or other instrument or arrangement to which Buyer is a party or by which
Buyer or its properties or assets are bound, except, in the case of the foregoing clauses (ii) and (iii), as would not result in a Buyer Material Adverse Effect.

(b) None of the execution, delivery and performance of this Agreement by Buyer, the execution, delivery and performance by Buyer and its
Affiliates of the Ancillary Agreements or the Module Purchase Orders, or the consummation of the Transactions or the transactions contemplated by the Ancillary
Agreements or the Module Purchase Orders by Buyer,  does or will,  require any Filing with or to,  or to obtain any Consent from, any Governmental  Authority,
except for:

(i) the HSR Clearance and compliance with, and Filings under, the HSR Act;

(ii) those Filings in respect of the FERC Approval;

(iii) those Filings in respect of the CFIUS Clearance;

(iv) any Filing required by the Securities Act or the Exchange Act; and

(v) any Filing or Consent, the failure of which to make or obtain would not result in a Buyer Material Adverse Effect.

SECTION 4.4    Claims; Orders. Except as would not result in a Buyer Material Adverse Effect, (a) there is no Claim pending or, to Buyer’s
actual knowledge, threatened in writing against Buyer and (b) Buyer is not subject to any Order.

SECTION 4.5    Sufficient Funds. Buyer shall have at the Closing funds immediately available, as and when needed, that are necessary to (a)
consummate the Acquisition at the Closing, (b) otherwise perform its covenants and agreements hereunder and (c) pay any fees, expenses or other amounts payable
by  Buyer  in  connection  with  the  consummation  of  the  Transactions  or  the  transactions  contemplated  by  the  Ancillary  Agreements  and  the  Module  Purchase
Orders. OMERS Administration Corporation (“OMERS”) has committed to provide the equity financing for the Purchase Price, as may be adjusted in accordance
with Section 2.5 (the “Equity Financing”) contemplated by the executed letter agreement, dated as of the date hereof (the “Equity Commitment

    53



Letter”), by and between Buyer and OMERS. The Equity Commitment Letter is in full force and effect, and has not been withdrawn, rescinded or terminated or
otherwise  amended,  supplemented  or  modified  in  any  respect,  and  no  such  amendment,  supplement  or  modification  is  pending  or  contemplated.  The  Equity
Commitment Letter is  a legal,  valid and binding obligation of OMERS and Buyer.  No event has occurred that,  with or without notice or lapse of time or both,
would (i) constitute a breach or default on the part of any party thereto under any term of the Equity Commitment Letter; (ii) cause any condition contained in the
Equity Commitment Letter not to be satisfied; or (iii) be reasonably be expected to result in any portion of the financing contemplated by the Equity Commitment
Letter to be unavailable on the Closing Date. As of the date hereof, there are no conditions precedent or other contingencies related to the Equity Financing other
than as expressly set forth in the Equity Commitment Letter. Other than the Equity Commitment Letter, neither Buyer nor any of its Affiliates has entered into any
agreement, side letter or other contractual arrangement governing the Equity Financing. As of the date hereof and assuming the accuracy of the representations and
warranties of Seller  contained in this Agreement,  Buyer has no reason to believe (x) that  any of the conditions to the Equity Financing contained in the Equity
Commitment Letter to be satisfied by it or any of its Affiliates will not be satisfied or (y) that any portion of the Equity Financing will not be available to Buyer at
the Closing. Buyer acknowledges that receipt or availability of funds or financing by Buyer or any of its Affiliates shall not be a condition to Buyer’s obligations
hereunder or under the other Ancillary Agreements or the Module Purchase Orders to which it is (or at the Closing, will be) a party. No funds to be paid to Seller
have derived from or  will  have been derived from,  or  constitute,  either  directly  or  indirectly,  the  proceeds  of  any criminal  activity  or  any activity  in  breach of
applicable  anti-corruption,  anti-money  laundering,  anti-terrorism,  sanctions,  export  controls  or  similar  Laws.  Buyer  has  delivered  to  Seller  a  true,  correct  and
complete copy of the Equity Commitment Letter. Buyer shall have funds immediately available to pay all of the Earnout Payments if and when required to be paid.

SECTION 4.6    Solvency. Assuming the representations and warranties set forth in Article III are true and correct,  immediately after  giving
effect to the Acquisition (including any financings to be undertaken in connection therewith), Buyer shall be solvent and will (a) be able to pay its debts as they
become due, (b) own property that has a fair salable value greater than the amounts required to pay its debts and (c) have adequate capital to carry on its business.

SECTION 4.7    Purchase for Investment. Buyer is acquiring the Company Interests for its own account and not with a view to distribution in
violation of any securities Laws. Buyer has been advised and understands and acknowledges that the Company Interests have not been registered in accordance
with the Securities Act or the “blue sky” Laws of any jurisdiction and may be resold only if registered in accordance with the provisions of the Securities Act or if
an exemption from registration is available, unless neither such registration nor such an exemption is required by applicable Law. Buyer has such knowledge and
experience in financial and business matters that it is capable of evaluating the merits and risks of the purchase of the Company Interests.

SECTION 4.8    Brokers. No broker, finder or investment banker is entitled to any brokerage, finder’s or other similar fee or commission for
which Seller or any of its Affiliates would be responsible in connection with the Transactions or the transactions contemplated by the Ancillary Agreements or the
Module Purchase Orders based on arrangements made by or on behalf of Buyer.
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SECTION 4.9    R&W Insurance Policy.  Buyer has provided Seller  with a  draft  R&W Insurance Policy to be bound promptly following the
execution of this Agreement in substantially similar form.

ARTICLE V 

COVENANTS AND AGREEMENTS

SECTION 5.1    Interim Operations of the FS Development Platform.

(a) Prior to the Closing, except (i) as required, permitted or contemplated hereby (including the consummation of the Reorganization), (ii)
as required by applicable Law, (iii) as disclosed in Section 5.1(a) of the Seller Disclosure Schedule, (iv) with respect to payment of amounts contemplated by the
Project Expenditures Budget, or (v) with the prior written consent of Buyer (which shall not be unreasonably withheld, conditioned or delayed), Seller shall, and
shall  cause its Affiliates to,  use commercially reasonable efforts to (A) conduct the FS Development Platform in the ordinary course of business in all  material
respects (which shall be deemed to include taking or refraining to take actions as and to the extent required by COVID-19 Measures or to comply, on a consistent
basis, with Seller Parent’s group-wide policies in response to COVID-19, in each case, after good-faith consultation with Buyer); (B) preserve intact the business
organization,  goodwill,  assets  and  properties  of  the  FS  Development  Platform  and  Acquired  Companies;  and  (C)  maintain  good  relationships  of  the  FS
Development  Platform and the  Acquired Companies  with  its  employees,  customers,  suppliers  and other  material  business  partners; provided,  that  (1)  no action
expressly permitted by an exception to a subclause of Section 5.1(b) shall be deemed a failure to perform or comply with this Section 5.1(a); and (2) the failure to
take any action prohibited by Section 5.1(b) shall  not  be deemed a failure  to perform or  comply with this Section 5.1(a) to the extent Seller  requested Buyer’s
consent to the taking of such action pursuant to Section 5.1(b), and Buyer did not provide such consent.

(b) Prior to the Closing, except (i) as required, permitted or contemplated hereby (including the consummation of the Reorganization), (ii)
as required by applicable Law, (iii) as disclosed in Section 5.1(b) of the Seller Disclosure Schedule, (iv) with respect to payment of amounts contemplated by the
Project Expenditures Budget, or (v) with the prior written consent of Buyer (which shall not be unreasonably withheld, conditioned or delayed), Seller shall not,
and shall not permit its Affiliates to (to the extent related to the FS Development Platform):

(i) amend or restate the Organizational Documents of any of the Acquired Companies;

(ii) adjust,  split,  combine,  amend the  terms of,  authorize  for  issuance or  reclassify  any of  the  Company Interests  or  any Equity
Interests of any of the Acquired Companies;

(iii) declare,  set  aside,  make  or  pay  any  dividend  or  distribution  (except  for  any  dividend  or  distribution  payable  solely  in  cash
prior to the Closing, or that is payable by any
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Acquired  Company  to  the  Company  or  any  other  Acquired  Company)  on  any  of  the  Company  Interests  or  Equity  Interests  of  any  of  the
Acquired Companies;

(iv) merge or consolidate any Acquired Company with any other Person or restructure,  reorganize,  recapitalize or completely or
partially liquidate (or adopt a plan of liquidation);

(v) acquire (including by merger or consolidation) (A) any Equity Interest in any other Entity or (B) any material asset from any
other Person (other than the Acquired Companies), in each case, that will, after giving effect to the Reorganization, be an Equity Interest or asset
owned by the Acquired Companies (except, in the case of clause (B), for acquisitions of assets of less than $100,000 in the aggregate);

(vi) sell, transfer, lease, sublease, license, assign or otherwise dispose of (A) any Project or (B) other material assets related to the
FS Development Platform (except for non-exclusive licenses, covenants not to sue or permissions granted or entered into in respect of IP Rights
in the ordinary course of business);

(vii) issue,  deliver,  sell,  pledge,  dispose  of  or  transfer  any  Company  Interests  or  Equity  Interests  in,  or  notes,  bonds  or  other
securities or securities rights convertible into any Equity Interests of, any Acquired Company;

(viii) (A) permit  any Acquired Company to create,  incur or  assume any Indebtedness or  assume,  guarantee,  endorse or  otherwise
become liable or responsible for any material obligations of any Person; or (B) amend, modify or cancel any third-party Indebtedness owed to
any Acquired Company;

(ix) except  as  required  by  the  terms  of  a  Seller  Employee  Plan,  (A)  enter  into,  adopt,  amend or  terminate  any  Seller  Employee
Plan, other than (1) in connection with routine, immaterial or ministerial amendments to health and welfare plans that do not materially increase
benefits or result in a material increase in administrative costs; or (2) the entry into, adoption, amendment or termination of any Seller Employee
Plan  that  is  not  targeted  to  FS  Development  Platform  Employees  and  that  do  not  materially  increase  benefits  for  FS  Development  Platform
Employees; (B) increase the cash compensation or fringe benefits of any FS Development Platform Employee (except for annual increases in
base  pay  in  the  ordinary  course  of  business  that  are  consistent  with  past  practices  for  employees  with  an  annual  base  salary  of  less  than
$100,000);  (C)  hire  or  engage  any  Person  who  would  become  a  FS  Development  Platform  Employee  other  than  the  hiring  of  employees  to
replace employees whose employment with Seller or its Affiliates has ceased prior to the Closing Date with an annual base salary not in excess
of $100,000, in each case in the ordinary course of business; (4) terminate or transfer the employment or engagement, other than for cause, death
or disability, of any FS Development Platform Employee with annual base salary in excess of $100,000; or (5) amend or terminate the Retention
Award Agreements;
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(x) enter into, adopt or amend or commit to enter into, adopt or amend any Collective Bargaining Agreement;

(xi) except with respect to any Real Property Document that is not material to the FS Development Platform and does not relate to
a modification or amendment in any respect materially adverse to the FS Development Platform or the Acquired Companies, enter into, extend,
waive or provide any consent under any material provision of or amend in any respect adverse to the FS Development Platform or the Acquired
Companies,  cancel  or  terminate  any  Contract  that  would  be  a  Material  Contract  if  entered  into  prior  to  the  date  hereof,  or  extend,  waive  or
provide any consent under any material  provision of,  terminate or cancel,  or  modify or amend in any respect  adverse to the FS Development
Platform or the Acquired Companies any Material Contract (including, for the avoidance of doubt, agreements referenced in Schedule 2.6);

(xii) make  or  change  any  material  Tax  election  (including  an  election  to  change  the  U.S.  federal,  state  or  local  income  tax
classification of any of the Acquired Companies) or, except as required or permitted by GAAP, any method, principle or practice of accounting;

(xiii) incur any Lien on any material asset (whether tangible or intangible and including, any real property), right or property that is,
or will be held by the Acquired Companies after giving effect to the Reorganization, except for Permitted Liens;

(xiv) abandon,  disclaim,  dedicate  to  the  public,  sell,  or  assign  any  Owned  IP  Right,  Owned  Company  IT  Asset  or  Company  IP
Agreement, in each case, material to the FS Development Platform;

(xv) disclose or authorize to be disclosed to any third party any material trade secrets or confidential information included in the
Owned IP Rights  to any Person,  other  than to Representatives  of  the Acquired Companies,  Buyer (or  its  Representatives)  or  otherwise in the
ordinary  course  of  business,  and  in  each  case,  subject  to  a  confidentiality  or  non-disclosure  covenant  (or  other  obligation  of  confidentiality)
protecting against further disclosure thereof;

(xvi) except  for  non-exclusive  licenses,  covenants  not  to  sue  or  permissions  granted  or  entered  into  in  the  ordinary  course  of
business, grant to any Person any license, or enter into any covenant not to sue or other similar permission, with respect to any Owned IP Right
material to the FS Development Platform;

(xvii) amend the Project Expenditures Budget (except for any amendments that do not exceed (A) $500,000 in the aggregate in any
one (1)-month period, (B) $2,000,000 in the aggregate for all  periods prior to Closing or (C) $250,000 in the aggregate in any one (1)-month
period for Projects other than the Principal Projects; provided, that, in each case, Seller will provide written notice of any amendment promptly
thereafter);
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(xviii) enter  into any Parent  Support Obligation (except  for Parent  Support Obligations (A) that  are refundable cash deposits  made
pursuant to Contracts that have been entered into prior to the date hereof or permitted to be entered into pursuant to this Agreement (provided
that  this  exception shall  not  apply to the Contract  referenced in Item 8 of  Section 5.1(b)(xi)  of  the Seller  Disclosure Schedule)  or  (B) do not
exceed $100,000 in the aggregate), other than in accordance with the Project Expenditures Budget;

(xix) enter into any material new line of business; or

(xx) authorize or agree to take any of the actions described in this Section 5.1(b).

(c) With respect to the Barilla Project, Seller or its Affiliates may take an Emergency Situation Response; provided, however, that Seller
shall  provide  Buyer  with  notice  of  such  Emergency  Situation  Response  as  soon  as  reasonably  practicable  but  in  any  event  within  one  (1)  Business  Day  of
commencing such Emergency Situation Response and must use reasonable best efforts to take any reasonable remediation or recovery actions requested by Buyer
(at Buyer’s expense) if Buyer disagrees in good faith with such Emergency Situation Response.

(d) The obligations of Seller set forth in Section 5.1(a) and (b) shall extend to the Outstanding Project Companies after the Closing until the
earlier of, with respect to each such Outstanding Project Company (such applicable period, the “Post-Closing OPC Period”): (i) the date such Outstanding Project
Company  is  assigned  to  Buyer  or  its  designee  in  accordance  with  this  Agreement  and  (ii)  the  first  (1 )  anniversary  of  the  Closing  Date; provided,  that  (A)
references  to  the  Acquired  Companies  or  the  FS  Development  Platform  in  such  sections  shall  apply  to  the  applicable  Outstanding  Project  Company mutatis
mutandis; and (B) for the purposes of this Section 5.1(d), during the Post-Closing OPC Period, in addition to the other restrictions herein, Seller shall not, and shall
not permit  its  Affiliates to make any capital  expenditures with respect to any applicable Outstanding Project Company in an amount that exceeds $5,000 in the
aggregate  in  any  one  (1)-month  period  for  each  such  Outstanding  Project  Company  without  Buyer’s  prior  written  consent; provided,  that,  notwithstanding  the
foregoing, during the Post-Closing OPC Period, (x) Seller shall not be obligated to make any expenditures with respect to any Outstanding Project Company and
(y)  Seller  shall  make no expenditures  with respect  to  an Outstanding Project  Company without  Buyer’s  prior  written consent  (which shall  not  be unreasonably
withheld, conditioned or delayed) (other than expenditures for which Seller is responsible pursuant to Section 2.6), and Buyer shall promptly reimburse Seller for
any such expenditures to which Buyer consents.

(e) Nothing herein, including Section 5.1(a), Section 5.1(b), and Section 5.1(d) shall give Buyer or any of its Representatives, directly or
indirectly, the right to control or direct the operations of the FS Development Platform or any of the Acquired Companies prior to the Closing, and prior to the
Closing, Seller and its Affiliates shall exercise complete control and supervision over the FS Development Platform.

st
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SECTION 5.2    Consents, Approvals and Filings; Other Actions.

(a) On the terms and subject to the conditions hereof, each Party shall use reasonable best efforts to take, or cause to be taken, all actions,
and to do, or cause to be done, all things necessary to cause the conditions in Article VI to be satisfied as soon as reasonably practicable after the date hereof and in
any event no later than the date that is two (2) Business Days prior to the End Date, including using reasonable best efforts to (i) prepare and make all Filings with
Governmental  Authorities  that  are  necessary  to  consummate  the  Closing;  and  (ii)  obtain  all  Consents  of  Governmental  Authorities  that  are  necessary  to
consummate the Closing, including the HSR Clearance, the CFIUS Clearance and the FERC Approval.

(b) In furtherance, and without limiting the generality, of Section 5.2(a), each Party shall, and shall cause its Representatives to, (i) make or
cause to be made the initial Filings of such Party or its Representatives required by the HSR Act and the FPA related to the Acquisition within ten (10) Business
Days after the date hereof (and shall request early termination of the waiting period under the HSR Act applicable to the Transactions); (ii) make or cause to be
made all other Filings with Governmental Authorities required of such Party or its Affiliates that are necessary to consummate the Closing or to obtain all Consents
of Governmental Authorities that are necessary to consummate the Closing, in each case, as soon as reasonably practicable after the date hereof; (iii) provide as
soon as reasonably practicable all information required by applicable Law to be provided to any Governmental Authority in connection with any such Filings or
Consents and comply at the earliest reasonably practicable date with any request from a Governmental Authority for additional information, documents or other
materials received by such Party or its Representatives related to such Filings or the Transactions; and (iv) act in good faith and reasonably cooperate with the other
Party in connection with any such Filings and in obtaining any Consent of a Governmental Authority that is necessary to consummate the Transactions.

(c) In furtherance, and without limiting the generality, of Section 5.2(a), each Party shall, and shall cause its Representatives to, promptly
make any final filing in connection with the CFIUS Clearance and in accordance with the DPA after receipt of confirmation that CFIUS has no further comment to
the draft filing made prior to the date hereof, and provide any information requested by CFIUS or any other agency or branch of the U.S. government in connection
with the CFIUS review or investigation of the Transactions within the timeframes set forth in the DPA.

(d) To the  extent  not  prohibited  by  applicable  Law,  each  Party  shall  use  reasonable  best  efforts  to  furnish  to  each  other  all  information
required for any Filing to be made to a Governmental Authority by applicable Law in connection with the Transactions. Each of Buyer and Seller shall give the
other reasonable prior notice of any communication with, and any proposed understanding, undertaking or agreement with, any Governmental Authority regarding
any such Filing or Consent and shall not independently participate in any meeting, or engage in any substantive conversation, discussion or negotiation, with any
Governmental  Authority  related  to  any  such  Filing  or  Consent,  or  related  to  any  Claims  by  such  Governmental  Authority  related  to  the  Transactions,  without
giving the other (1) prior written notice of such meeting, conversation, discussion or negotiation; and (2) unless prohibited by such Governmental Authority, the
opportunity to attend or participate therein. Each of Buyer and Seller shall consult and cooperate with the other in good faith in connection with any
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analyses, appearances, presentations, memoranda, briefs, arguments, opinions and proposals made or submitted by or on behalf of such Party in connection with
any Claim by a Governmental Authority related to such Filings or the Transactions; provided, however, that any materials and information provided by and among
the  Parties  pursuant  to  this Section  5.2(d) may  be  redacted  (I)  to  remove  references  concerning  valuation,  (II)  as  necessary  to  comply  with  contractual
arrangements and (III) as necessary to address reasonable privilege concerns. Without limiting the foregoing, each Party shall not, and shall cause their respective
Representatives not to, enter into any agreement with any Governmental Authority not to consummate the Transactions without the prior written consent of the
other Party. All filing fees payable in connection with any such Filings or Consents shall be borne and payable equally by the Parties; provided, that Buyer shall
bear and pay those filing fees incurred in connection with the Filings made related to the CFIUS Clearance.

(e) With respect to obtaining the FERC Approval,  Buyer, Seller and each of their  Affiliates shall  reasonably cooperate and consult  with
each other in such efforts, including the preparation and filing of a joint application (if Buyer or an Affiliate of Buyer requests to be a co-applicant),  requesting
expedited consideration of the application by FERC, providing information required to be included in the application filed with the FERC, reviewing drafts of the
application, and responding to any inquiries from FERC staff with respect to such application, responding to any protests filed with respect to such application and,
if necessary, seeking rehearing of any FERC order. Seller shall prepare and provide to Buyer a draft of the Section 203 application within five (5) Business Days
from the date of this Agreement, and after Buyer’s review and comment, including Buyer’s determination as to whether it or an Affiliate of Buyer will be a co-
applicant, submit the application to FERC. Each Party shall bear its own legal expenses with respect to the preparation and filing of the Section 203 application.

(f) In furtherance, and without limiting any, of Buyer’s covenants and agreements under Section 5.2(a) and Section 5.2(b), with respect to
obtaining Consents of Governmental Authorities, Buyer shall, and shall cause Commodore US Holding Corporation and its Subsidiaries (the “Restricted Group”)
to,  use  reasonable  best  efforts  to  take all  actions  necessary,  proper  or  advisable  to  (i)  avoid or  eliminate  each and every impediment  that  may be asserted  by a
Governmental  Authority  related  to  any  Filings  or  Consents  with  any  Governmental  Authority  contemplated  by  this Section 5.2 or  the  Transactions  as  soon  as
practicable; and (ii) to enable the Closing to occur as soon as practicable, in each case, which actions shall include (1) proposing, negotiating, committing to and
effecting, by consent decree, hold separate order, settlement or otherwise, the sale, divestiture, licensing or disposition of any assets or businesses of the Acquired
Companies;  (2)  terminating  existing  relationships,  contractual  rights  or  obligations  of  Buyer  or  its  Subsidiaries  (including,  after  the  Closing,  the  Acquired
Companies); (3) agreeing to any limitation on the conduct of Buyer or its Subsidiaries (including, after the Closing, the Acquired Companies); (4) taking any other
action in respect of the Acquired Companies as may be required by a Governmental Authority in order to obtain any Consent thereof that is necessary, appropriate
or advisable to consummate the Transactions,  or avoiding the entry of,  or  having vacated,  lifted,  dissolved,  reversed or overturned any Legal  Restraint,  in each
case, as soon as possible and in any event prior to the End Date (each of the actions described in the foregoing clauses (1) through (4), a “Regulatory Concession”);
(5) not taking any action, including acquiring any asset, property, business or Person (by way of merger, consolidation, share exchange, investment, other business
combination, asset, stock or equity purchase, or otherwise), that would reasonably be expected to materially adversely affect obtaining or making any Consent or
Filing with any Governmental Authority
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contemplated by this Section 5.2 or the timely receipt thereof; and (6) defending through litigation on the merits, including appeals, any Claim asserted in any court
or other proceeding by any Person, including any Governmental Authority, that seeks to prevent or prohibit or impede, interfere with or delay the consummation of
the Transactions by the End Date; provided, however, that the provisions of this Section 5.2 shall not be construed to require (x) the undertaking of any Regulatory
Concession, if the taking of such Regulatory Concession, (i) individually or in the aggregate, would reasonably be expected to result in a material adverse effect on
the  financial  condition,  businesses  or  results  of  operations  of  (A)  the  FS  Development  Platform,  (B)  any  Principal  Project,  (C)  the  Acquired  Companies  (with
respect  to this  clause (C),  taken as a whole),  or  (D) with respect  to the actions described in clauses (2) through (4) of the definition of Regulatory Concession,
Buyer and any of its Subsidiaries (other than the Acquired Companies) (with respect to this clause (D), taken as a whole), and/or (ii) is not conditioned upon the
consummation of the Closing; or (y) with respect to the CFIUS Clearance, the undertaking of (i) any Regulatory Concession set forth in clauses (1) or (2) of the
definition thereof, or (ii) any Regulatory Concession set forth in clauses (3) or (4) of the definition thereof or any mitigation or other measure of Buyer or any other
member within the Restricted Group, requested by CFIUS or to obtain the CFIUS Clearance,  in each case of this  clause (ii),  other than de minimis limitations,
actions,  mitigation  or  measures  affecting  solely  Buyer  or  any  of  its  Subsidiaries  that  do  not,  or  would  not  reasonably  be  expected  to,  limit  Buyer’s  or  its
Subsidiaries’  (including, after  the Closing, the Acquired Companies) ability to govern, retain,  control or operate any of its or their  respective assets,  projects or
businesses.  Neither  Seller  nor  any  of  its  respective  Affiliates  shall,  without  Buyer’s  written  consent,  in  Buyer’s  sole  discretion,  commit  to  any  divestiture
transaction, or commit to alter their businesses or commercial practices, or otherwise commit to take any action that limits Buyer’s freedom of action with respect
to (A) the FS Development Platform, (B) any Principal Project, or (C) itself or any of its Affiliates (including, after the Closing, the Acquired Companies). For the
avoidance of doubt, the provisions of this Section 5.2(f) shall not be construed to require Buyer or any of its Affiliates to undertake any Regulatory Concession
with respect to (I) clauses (2) through (4) of the definition of Regulatory Concession, in respect of any Affiliates of Buyer other than Buyer and its Subsidiaries
(including, after the Closing, the Acquired Companies) or (II) clause (1) of the definition of Regulatory Concession, in respect of Buyer or any Affiliates of Buyer
other than, after the Closing, the Acquired Companies.

(g) If, and only if, requested by Buyer, Seller shall make or agree to any Regulatory Concession; provided, that, none of Seller or any of its
Representatives shall be required to make or agree to any Regulatory Concession that (i) affects any of its businesses, operations, assets or liabilities other than the
FS Development Platform or the Acquired Companies, or (ii) is not conditioned upon the consummation of the Closing.

(h) From and  after  the  date  hereof  and  prior  to  the  Closing,  Seller  and  Buyer  shall  use  their  commercially  reasonable  efforts,  and  shall
reasonably cooperate with each other, to obtain as soon as reasonably practicable following the date hereof, the third-party Consents required in connection with
the consummation of the Transactions which are set forth on Schedule 5.2(h) (each, a “Third-Party Consent”). Seller shall (i) keep Buyer reasonably informed of
the status and progress thereon and (ii) promptly notify Buyer if Seller or any Acquired Company believes in good faith that a Third-Party Consent may not be
obtained. Seller shall bear all costs, fees and expenses (including any license or other fees and expenses) associated with the obtaining of the Third-Party
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Consents (other  than costs,  fees  and expenses of  Buyer).  If  a  Third-Party Consent  is  not  obtained as of  the Closing,  (x)  the Purchase Price shall  be adjusted in
accordance with Section 2.5(a) for any Specified Amount in respect of the Outstanding Project Companies and, if the Third-Party Consent in respect of Earnout
Project 2 has not been obtained by Closing, the Specified Amount in respect of Earnout Project 2, and (ii) other than with respect to Earnout Project 2, the Project
Company to which such Third-Party Consent relates (including the applicable Contract requiring Consent) shall not be assigned to Buyer or an Acquired Company
as of  the Closing and shall  be deemed added to Schedule 1.6 until  such time the Project  Company is assigned to Buyer or its  designee in accordance with this
Agreement,  and  until  such  time  the  applicable  Third-Party  Consent  is  received,  no  such  failure  to  assign  any  such  Project  Company  (including  the  assets  and
Liabilities  exclusively  related  to  such  Project)  shall  be  considered,  in  and  of  itself,  a  breach  of  this  Agreement  for  any  purpose.  If  the  Third-Party  Consent  in
respect of Earnout Project 2 is not obtained prior to the Closing, Buyer shall, effective as of the Closing, replace the Parent Support Obligation in connection with
the Third-Party Consent in respect of Earnout Project 2, and for the avoidance of doubt, the Project Company that holds Earnout Project 2 shall be an Acquired
Company as of the Closing.

SECTION 5.3    Reorganization.

(a) Subject to obtaining any required Consents, Seller shall cause all of the Reorganization Assets to be contributed, transferred or assigned
to the Company pursuant to the restructuring steps described in Schedule 1.2 to be taken no later than as of one (1) Business Day prior to the Closing. Seller shall,
and shall cause its Affiliates (including the Acquired Companies) to conduct the Reorganization in compliance with all applicable Laws. Seller shall keep Buyer
reasonably informed regarding the process and status of the Reorganization. Prior to the execution of any transaction document related to, or in connection with the
Reorganization (such documents, collectively, the “Reorganization Documents”) by Seller or is Affiliates or the amendment of any Contract with a counterparty of
Seller,  FSD,  the  Company  or  one  of  their  respective  Affiliates,  Seller  shall  (i)  provide  a  draft  of  such  Reorganization  Document  or  amendment  to  Buyer  and
provide Buyer a reasonable opportunity to review, comment on and approve such draft Reorganization Document or amendment and (ii) take into consideration in
good faith prior to finalizing the Reorganization any comments made by Buyer or its advisors. For greater clarity, and notwithstanding any other provision of this
Section 5.3, Seller shall not (x) make any alteration, update or modification to the Reorganization Steps Plan set forth in Schedule 1.2 unless the underlying action
is expressly permitted by this Agreement, or (y) enter into the Reorganization Documents not substantially in the form of a Reorganization Document (A) provided
to Buyer prior to the date hereof or (B) for which Buyer previously provided consent pursuant to this Section 5.3(a), in each case without the prior written consent
of Buyer (so long as such consent is not to be unreasonably withheld, conditioned or delayed). Seller may, upon written notice to Buyer, supplement (i) Schedule
1.1 with any Entity that is formed by Seller or its Affiliates solely for the purpose of owning the assets related to a Project, and thereafter Schedule 1.1 shall be
deemed to be as so supplemented and such Entity shall be deemed to be a “Project Company,” and Seller shall contribute, or shall cause such Project Company to
be contributed, to the Company prior to the Closing, and (ii) Schedule 1.3 with any additional asset or liability that is acquired, incurred or assumed by Seller or its
Affiliates as the result of a transaction permitted to be taken by Seller or its Affiliates under Section 5.1 and which is related to the FS Development Platform, and
thereafter, Schedule 1.3 shall be deemed to be as so supplemented.
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(b) As soon as reasonably practicable following the date hereof, Seller shall, and shall cause its Affiliates to, give or make any Filings and
use  commercially  reasonable  efforts  to  obtain  as  promptly  as  reasonably  practicable  any  Consents  of  other  Persons  that  may  be  required  for  the  assignment,
conveyance  or  transfer  of  a  Contract  or  other  interest  or  asset  contemplated  to  be  assigned,  conveyed  or  transferred  by  an  Acquired  Company  or  a  Retained
Company,  as  applicable  (such  Person,  the  “Reorganization  Assignor”),  to  a  Retained  Company  or  an  Acquired  Company,  as  applicable  (such  Person,  the
“Reorganization Assignee”), as part of the Reorganization (such Contract or other interest or asset, a “Reorganization Asset”).

(c) If  the  Parties  mutually  agree  that  Consent  is  required  for  the  assignment,  conveyance  or  transfer  of  a  Reorganization  Asset
contemplated to be assigned, conveyed or transferred as party of the Reorganization cannot be obtained in accordance with Section 5.3(b), other than a Third-Party
Consent, then Buyer and Seller shall cooperate to, subject to Section 5.3(a) or unless otherwise agreed by the Parties, cause the implementation of an alternative
agency-type arrangement or another arrangement reasonably acceptable to the Parties pursuant to which, to the fullest extent practicable, the economic and other
claims, rights and benefits of such Reorganization Asset are provided to the intended Reorganization Assignee of such Reorganization Asset, and such intended
Reorganization Assignee bears all costs and Liabilities contemplated to be borne by such intended Reorganization Assignee with respect to such Reorganization
Asset. If a Reorganization Asset cannot be assigned or transferred without a release of the Reorganization Assignor’s Liability related to such Reorganization Asset
or  if  an  arrangement  of  the  type  contemplated  in  the  preceding  sentence  is  implemented,  then the  related  transaction  agreement  shall  provide  that  the  intended
Reorganization Assignee of such Reorganization Asset shall indemnify the Reorganization Assignor for any Liability contemplated (in accordance with the terms
of this Agreement) to be borne by the intended Reorganization Assignee of such Reorganization Asset with respect to such Reorganization Asset.

(d) Subject to Section 5.3(a) and other  than with respect  to a Third-Party Consent,  any Reorganization Asset  which is  a  Contract  that  is
only partially intended to be assigned as part of the Reorganization (such Contract, a “Shared Reorganization Contract”) shall be assigned only with respect to (and
preserving the meaning of) those parts that are intended to be assigned to the applicable Reorganization Assignee, if so assignable or appropriately amended, so
that the intended Reorganization Assignee will be (i) entitled to the rights and benefits of those parts of the Shared Reorganization Contract that are intended to be
assigned  and  (ii)  be  responsible  for  the  liabilities  contemplated  to  be  assumed  by  such  intended  Reorganization  Assignee  with  respect  to  such  Reorganization
Asset, unless otherwise agreed by the Parties. If any Shared Reorganization Contract cannot be assigned by its terms or otherwise, or cannot be amended, without
any approval, authorization or consent, and such approval, authorization or consent cannot be obtained in accordance with Section 5.3(b), or if it is otherwise not
practical to assign a Shared Reorganization Contract in part, then, until the earlier of such time as such Consent has been obtained or a renegotiation of such Shared
Reorganization Contract and execution of new Contracts with the related counterparties shall have been concluded, Seller shall, and shall cause its Affiliates to, at
Buyer’s  express  request  and  in  a  form  and  substance  reasonably  acceptable  to  Buyer  and  Seller,  establish  an  alternative  agency-type  arrangement  pursuant  to
which, to the fullest extent practicable, (A) the economic and other claims, rights and benefits of such Shared Reorganization Contract intended to be provided to
an intended Reorganization Assignee are provided to such intended Reorganization Assignee, and such intended Reorganization Assignee bears all costs and
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liabilities contemplated to be borne by such intended Reorganization Assignee with respect to such Shared Reorganization Contract; and (B) all other rights and
liabilities under such Shared Reorganization Contract are retained by the applicable Reorganization Assignor.

(e) Notwithstanding  anything  to  the  contrary  in  this Section 5.3,  (i)  with  respect  to  any  Commercially  Available  Software  set  forth  on
Schedule 5.3(e) or any other Commercially Available Software that is not material to the FS Development Platform, within thirty (30) days of the date hereof, the
Parties shall identify such Commercially Available Software that the Buyer shall require use of for the FS Development Platform following the Closing; and (ii)
Seller’s  sole  obligation  with  respect  to  the  licensing,  sublicensing,  assignment  or  other  transfer  of  such  Commercially  Available  Software  shall  be  to  use
commercially reasonable efforts, without the expenditure of additional sums to the extent not reimbursed by Buyer, to obtain consent to assign the license to such
Commercially Available Software (or the relevant portion thereof) from the applicable licensor of such Commercially Available Software. If Seller is unable to
obtain such consent, then Buyer shall have no right to use, and shall cause the removal of such applicable Commercially Available Software from the Company IT
Assets, and obtaining any such consent shall not be a condition precedent to Buyer’s obligations to consummate the Closing.

SECTION 5.4    Wrong Pockets. If, after the Closing Date, Seller or its Affiliates finds that it has retained or received any funds, assets, property
or rights that should have been transferred to the Acquired Companies as a result  of the Reorganization or otherwise (the “Other Assets”), Seller shall,  or shall
cause one of its Affiliates to, remit or transfer any such Other Assets promptly to Buyer or its Affiliate. If, after the Closing Date, Buyer or its Affiliates finds that it
has been transferred, or has received, any funds, assets, property or rights that should have been retained by the Retained Business (the “Misplaced Assets”), Buyer
shall, or shall cause one of its Affiliates to, remit or transfer any such Misplaced Assets promptly to Seller or its Affiliate. Without limiting the generality of the
foregoing, with respect to any Misplaced Asset or Other Asset, the Parties shall, and shall cause their respective Affiliates to, (i) execute all such agreements, deeds
or other documents as may be necessary for the purposes of transferring, assigning and conveying such Misplaced Assets (or part thereof) or Other Assets (or part
thereof),  as  applicable,  or  the  relevant  interests  in  them  to  the  other  Party,  (ii)  obtain  all  consents  from  Persons  necessary  or  appropriate  for  the  purposes  of
transferring, assigning, and conveying such Misplaced Assets (or part thereof) or Other Assets (or part thereof), as applicable or the relevant interests in them to the
other Party, (iii) complete all such further acts or things as the other Party may reasonably direct in order to transfer, assign, and convey such Misplaced Assets (or
parts thereof) or Other Assets (or part thereof), as applicable, or the relevant interests in them to the other Party, (iv) hold such Misplaced Assets (or part thereof) or
Other Assets (or part thereof), as applicable, or relevant interest in such Misplaced Assets or Other Assets, as applicable, in trust for the other Party (to the extent
permitted by applicable Law) until  such time as the transfer is validly effected to vest the asset (or part thereof) or relevant interest  in such Misplaced Asset or
Other Asset, as applicable, to the other Party, and (v) until such time as such Misplaced Asset or Other Asset, as applicable, is transferred to the appropriate Party,
comply with all applicable covenants and obligations with respect to any such Misplaced Assets or Other Assets, as applicable, held by it, including the payment of
any costs and expenses in connection therewith, which shall be performed by such Party or its applicable Affiliate for the other Party’s account, and such other
Party shall promptly reimburse such party for any such out-of-pocket costs, expenses or payments.
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SECTION 5.5    Access.

(a) Upon reasonable advance notice, Seller shall, and shall cause its Affiliates to, provide Buyer and its Representatives reasonable access,
during normal business hours from the date hereof until the Closing, to the properties, books, records and personnel related to the FS Development Platform and
the Acquired Companies,  and during such period,  Seller  shall  cause to be furnished promptly to Buyer and its  Representatives  all  readily available  information
concerning the FS Development Platform and the Acquired Companies as Buyer may reasonably request; provided, however, that Seller shall not be required to
permit any inspection, or to disclose any information, that in the reasonable,  good-faith judgment of Seller would (i)  result  in the disclosure of any information
unrelated to the FS Development Platform; (ii) result in the disclosure of any trade secrets of any Person or violate any confidentiality obligation of Seller or any of
its Affiliates; or (iii) jeopardize protections afforded to Seller or any of its Affiliates under the attorney-client privilege or the attorney work product doctrine. All
information  obtained  by  Buyer  and  its  Representatives  under  this Section 5.5 shall  be  treated  as  “Confidential  Information”  (as  defined  in  the  Confidentiality
Agreement)  for purposes of the Confidentiality  Agreement and shall  be used solely for consummating the Transactions or the transactions contemplated by the
Ancillary Agreements or the Module Purchase Orders. Without limiting the foregoing, (1) any such access shall be (A) conducted under the supervision of Seller’s
or its Representatives’ personnel, (B) subject to all of the standard protocols and procedures of Seller and its Affiliates, including the requirement that visitors be
escorted at all times, (C) subject to any additional procedures required by any landlord or landowner and (D) in such a manner as does not unreasonably interfere
with the normal operations of Seller or its Affiliates; (2) neither Buyer nor any of its Representatives shall contact or engage in any communication with (A) any
current  or  former  FS  Development  Platform  Employee  or  any  of  his  or  her  respective  Representatives  related  to  this  Agreement,  the  Transactions  or  the  FS
Development Platform, except, in each case under this clause (A), as expressly permitted by this Section 5.5 or (B) any customer, Off-taker, transmission provider,
landlord, landowner, contractor, supplier, distributor, vendor, creditor, investor, regulator or other commercial counterparty or material business relation of Seller
or its Affiliates,  except for contacts with such Persons made in the ordinary course of business that are unrelated to this Agreement,  the Transactions or the FS
Development Platform; and (3) prior to the Closing, Buyer shall have no right to perform or cause to be performed any invasive or subsurface investigations of any
real  property,  including any sampling or  testing of  the  air,  soil,  surface  water,  groundwater,  building materials  or  other  environmental  media.  The provision of
information under this Section 5.5 shall  not expand any remedies available hereunder to Buyer in any manner.  Notwithstanding the foregoing,  Seller  shall,  and
shall cause its Affiliates to, reasonably promptly after Buyer’s request prior to the Closing provide Buyer and its Representatives the information and requested
actions set forth on Schedule 5.5.

(b) Buyer shall indemnify Seller and its Representatives from, and hold Seller and its Representatives harmless against, any and all Claims,
losses, liabilities, damages, judgments, inquiries, fines and reasonable fees, costs, expenses, including attorneys’ fees and disbursements, and the cost of enforcing
this Section 5.5(b), relating to any physical damage of Buyer or its Representatives directly due to access provided under Section 5.5(a).
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SECTION 5.6    Replacement Credit Support.

(a) No later than thirty (30) days after the Closing Date, Buyer shall, and shall cause its Affiliates to, use commercially reasonable efforts
to  replace all  Parent  Support  Obligations,  with all  required letters  of  credit,  guarantees,  bonds,  surety  contracts  and other  credit  support  arrangements  (and any
related reimbursement obligation) to support the payment and performance obligations related to the Projects under the applicable Contracts or Permits, in each
case in accordance with the terms of such Contracts or Permits and in forms substantially similar to the Parent Support Obligations (or otherwise acceptable to the
counterparties thereto), such that Seller or the Affiliate of Seller providing (or causing to be provided) such Parent Support Obligations shall be fully released with
respect thereto.

(b) If any Parent Support Obligation remains outstanding and shall not have been returned to Seller or terminated, cancelled, or released by
the  beneficiary  thereof  by  the  Closing  Date,  (i)  Buyer  shall  not,  and  shall  not  permit  the  Acquired  Companies  to,  amend,  modify  or  waive  the  underlying
contractual  terms  of  the  Contract  for  which  such  Parent  Support  Obligation  relates  in  a  manner  that  increases  the  amount  or  extends  the  term  of  such  Parent
Support Obligation; and (ii) to the extent Seller or any of its Affiliates (other than the Acquired Companies) have performance obligations under any such Parent
Support Obligation, Seller or the relevant Affiliate (other than the Acquired Company) shall be permitted to terminate such Parent Support Obligation; provided,
that such termination does not result in termination of or a material change to the Contract to which such Parent Support Obligation applies, except in connection
with the end of any primary or renewal term of any such Contract or Parent Support Obligation.

(c) Without  limiting  Seller’s  rights  and  remedies  in  respect  of  a  breach  of Section  5.6(a),  if  any  Parent  Support  Obligation  remains
outstanding and shall not have been returned to Seller or terminated, cancelled, or released by the beneficiary thereof after the thirtieth (30 ) day following the
Closing Date, Buyer shall pay to Seller, in addition to the indemnification and reimbursement obligations of Buyer under Section 5.6(e), a monthly credit support
fee at the rate specified in the footnote on Section 3.10(d) of the Seller Disclosure Schedule, until the date on which each respective Parent Support Obligation is
returned to Seller or its Affiliates or terminated, cancelled, or released by the beneficiary thereof and Seller or the Affiliate of Seller providing (or causing to be
provided)  such  Parent  Support  Obligation  is  fully  released  with  respect  thereto; provided, however,  that  any  such  monthly  credit  support  fee  related  to  an
Outstanding Project Company shall not begin accruing until the date such Outstanding Project Company is assigned to Buyer or its designee in accordance with
this Agreement. The Parties agree that such credit support fees are reasonable compensation for providing credit support services and are not a penalty, and that
damages arising from Buyer’s breach of this Section 5.6, if any, shall be deemed to be direct damages.

(d) From and after the date hereof, Seller shall use commercially reasonable efforts to assist, and shall reasonably cooperate with Buyer,
with  respect  to  Buyer’s  taking  of  the  actions  required  in Section  5.6(a) and Section  5.6(b),  including  providing  copies  of  the  Parent  Support  Obligations,
coordinating with current beneficiaries of Parent Support Obligations with negotiation of substitute instruments and the return of such Parent Support Obligations
promptly  after  any  replacement  is  issued,  and  providing  reasonable  administrative  support  to  Buyer  and  to  Buyer’s  financing  sources  to  replace  such  Parent
Support Obligations.

th
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(e) From and after the Closing, with respect to any Parent Support Obligation that remains outstanding and which has not been returned to
Seller or terminated, cancelled, or released by the beneficiary thereof by the Closing Date, Buyer shall, or shall cause one of its Affiliates to, promptly indemnify
and reimburse  Seller  and its  Affiliates  for  any claims or  amounts drawn from, and shall  reimburse Seller  for  the actual  out-of-pocket  costs  of  and fees  paid by
Seller or its Affiliates in maintaining, such Parent Support Obligations accruing at any time after the Closing (including any incremental increase in the costs to
Seller and its Affiliates of maintaining such Parent Support Obligation as a result of such a draw (including any increase in interest expense)).

(f) Promptly  after  any  such  Parent  Support  Obligation  is  replaced  by  Buyer  and  the  instrument  being  replaced  is  returned  to  Buyer  or
(following  such  Closing)  to  the  Acquired  Companies,  Buyer  shall  promptly  deliver  or  cause  the  Acquired  Companies  to  deliver  such  replaced  Parent  Support
Obligation to Seller or, at Seller’s request, one of its Affiliates.

SECTION 5.7    Employee Matters

(a) Prior  to  the  date  of  this  Agreement,  Buyer  or  one  of  its  Affiliates  has  provided  a  written  offer  of  employment  to  certain  FS
Development Platform Employees whom it desires to employ effective as of the Closing (each, together with the Key Employees and any other FS Development
Platform Employees Buyer or Affiliates provides a written offer of employment between the date hereof and the Closing, an “Offer Employee”, and such offer of
employment,  including  the  Employment  Agreements,  an  “Offer”),  which  Offer  provides  that  employment  with  Buyer  or  one  of  its  Affiliates  will  commence
effective as of the Closing. Each Offer Employee who has accepted or, after the date hereof, accepts an Offer and commences employment with Buyer or one of its
Affiliates effective as of the Closing shall be referred to as a “Transferred Employee.” From the date hereof until (and inclusive of) the Closing Date, Seller shall
(and shall cause its Affiliates to) (i) use commercially reasonable efforts to make the Offer Employees available to Buyer, (ii) use commercially reasonable efforts
to respond to information requests regarding the Offer Employees and (iii) not interfere with the Offer process between the Offer Employees and Buyer and (other
than to make the Offer Employees available to Buyer pursuant to clause (i) and to respond to informational requests from Buyer pursuant to clause (ii)). Seller shall
terminate the employment of any Offer Employees who are also not Transferred Employees within thirty (30) days following the Closing Date (the “Terminated
Employees”) and be solely responsible for all Liabilities arising from, related to, or based upon the applicable Offer Employee’s termination of employment. No
individuals  shall  be  employed  by  the  Acquired  Companies  immediately  prior  to  the  Closing.  Buyer  shall  provide  prompt  written  notice  to  Seller  of  any  Offer
Employee to which Buyer makes an Offer and reasonable written notice for any Offer Employee that formally accepts or formally rescinds acceptance of an Offer
and shall provide to Seller a list of the Offer Employees that have accepted (and not rescinded) an Offer on the date that is three (3) Business Days prior to Closing.
Seller shall provide prompt written notice to Buyer if any Offer Employee’s employment relationship with Seller or its Affiliates terminates (whether by Seller or
by such Offer Employee) prior to Closing.

(b) Notwithstanding anything set forth in Section 5.7 to the contrary, a Delayed Transfer Employee shall become an Transferred Employee
as of the date on which such Delayed Transfer Employee is able to return to active employment; provided, that, such Delayed Transfer Employee returns to active
employment
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within ninety (90) days following the Closing. All references in this Agreement to events that take place with respect to Transferred Employees as of the Closing
shall take place with respect to any Delayed Transfer Employee as of such Delayed Transfer Employee’s commencement of employment with Buyer or one of its
Affiliates.

(c) For eligibility and vesting purposes under the employee benefit plans of Buyer and its Affiliates that are offered and provide benefits to
Transferred Employees after  the Closing Date (the “Buyer Plans”),  each Transferred Employee shall  be credited with his or her years of service or comparable
experience  with  Seller  or  its  Affiliates  prior  to  the  Closing  Date  to  the  same extent  as  such  employee  was  entitled  prior  to  the  Closing  Date  to  credit  for  such
service under any similar Seller Employee Plan, except (i) with respect to any defined benefit pension or long-term incentive plans and (ii) to the extent such credit
would result in a duplication of benefits.

(d) For  purposes  of  each  Buyer  Plan  providing  medical,  dental,  pharmaceutical  or  vision  benefits  to  any  Transferred  Employee,  to  the
extent such Transferred Employee satisfied participation requirements and waiting period requirements under comparable Seller Employee Plans, Buyer shall use
commercially  reasonable  efforts  to  (i)  waive  all  pre-existing  condition  exclusions  and  actively-at-work  requirements  of  such  Buyer  Plan  for  such  Transferred
Employee and his or her covered dependents, and (ii) cause any eligible expenses incurred by such Transferred Employee and his or her covered dependents under
the comparable Seller Employee Plans during the portion of the plan year ending on the date of such Transferred Employee’s participation in the corresponding
Buyer  Plan  begins  to  be  considered  under  such  Buyer  Plan  for  purposes  of  determining  deductible,  coinsurance  and  maximum  out-of-pocket  requirements
applicable to such employee and his or her covered dependents for the applicable plan year as if such amounts had been paid in accordance with such Buyer Plan,
subject to all applicable terms and conditions relating to such benefits or amounts.

(e) Effective  as  of  the  Closing  Date,  the  Transferred  Employees  shall  no  longer  actively  participate  in  any  tax-qualified  defined
contribution plan sponsored or maintained by Seller or its Affiliates (the “Seller 401(k) Plan”). Buyer shall designate a tax-qualified defined contribution plan of
Buyer (such plan, the “Buyer Savings Plan”) in which the Transferred Employees shall be permitted to participate as soon as reasonably practicable following the
Closing Date and that either (i) currently provides for the receipt from the Transferred Employees of “eligible rollover distributions” (as such term is defined in
Section 401(a)(31) of the Internal Revenue Code, including notes representing plan loans) or (ii) shall be amended effective as of the Closing Date to provide for
the receipt from the Transferred Employees of eligible rollover distributions. Seller, Buyer and their respective Affiliates shall cooperate to take reasonable actions
to permit each Transferred Employee with an outstanding loan balance under the Seller 401(k) Plan as of the Closing to continue to make scheduled loan payments
to the Seller 401(k) Plan after the Closing, pending the distribution and in-kind rollover of the notes evidencing such loans from the Seller 401(k) Plan to the Buyer
Savings Plan so as to prevent a deemed distribution or loan offset with respect to such outstanding loans.

(f) Effective as of the Closing, Buyer shall, or shall cause one of its Affiliates to, assume all unpaid annual cash bonuses in respect of the
(i) 2020 performance period to the extent unpaid as of the Closing, and (ii)  2021 performance period, in either case, that accrued on the balance sheet of Seller
Parent for and in respect of
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each Transferred Employee (as may be adjusted by Seller in accordance with its then-current bonus program with respect to such Transferred Employees) as if the
employment of such Transferred Employee continued with Seller or one of its Affiliates through the end of the month in which such Closing occurs (respectively,
the “Assumed 2020 Incentive Amount” and the “Assumed 2021 Incentive Amount,” and, collectively, the “Assumed Incentive Amount”). Buyer shall,  or shall
cause one of its Affiliates to, assume as of the Closing the obligation to pay the Assumed Incentive Amount to the Transferred Employees when due, and shall pay
the  Assumed  Incentive  Amount  to  the  Transferred  Employees,  subject  to  such  conditions  as  otherwise  would  be  applicable  to  the  payment  thereof  under  the
applicable Seller Employee Plan and payable at such time as such amounts would be paid to the Transferred Employees under the applicable Buyer Plan; provided,
that, (x) to the extent unpaid as of the Closing, the aggregate annual incentive bonus paid to Transferred Employees for the 2020 performance period shall not be
less than the Assumed 2020 Incentive Amount, (y) the aggregate annual incentive bonus paid to the Transferred Employees for the 2021 performance period shall
not be less than the Assumed Incentive Amount in respect of the 2021 performance period, and (z) if the annual cash bonuses in respect of the 2020 performance
period are paid by Seller prior to or as of the Closing, Buyer shall have no Liability with respect to the Assumed 2020 Incentive Amount. No later than two (2)
Business Days prior to the Closing Date, Seller shall provide Buyer with (x) the aggregate Assumed 2020 Incentive Amount, if any then remains unpaid, (y) the
aggregate Assumed 2021 Incentive Amount and (z) the applicable Assumed Incentive Amount in respect of each Transferred Employee.

(g) Seller  shall,  or  shall  cause  one  of  its  Affiliates  to,  vest  all  unvested  equity  awards  (or  the  applicable  portion  thereof)  held  by  Offer
Employees under a Seller Employee Plan that would have vested as of or prior to April 1, 2021 at the earlier to occur of (i) April 1, 2021 and (ii) the Closing (if the
Closing, only the Transferred Employees) (such date, the “Acceleration Date” and such awards, the “Accelerated Equity Awards”), in either case, subject to the
Offer Employee’s continued employment with Seller or one of its Affiliates through the Acceleration Date, and shall retain all Liability in respect of any equity
awards under any Seller Employee Plan. To the extent vested, Seller shall, or shall cause one of its Affiliates to, settle each Accelerated Equity Award on or as
soon as administratively practicable following the Acceleration Date; provided, that if settlement at such time would result in a tax penalty under Section 409A of
the Code, then such awards shall be settled at the earliest time that would not result in such penalty.

(h) On  or  immediately  prior  to  the  Closing,  Seller  shall,  or  shall  cause  one  of  its  Affiliates  to,  pay  to  each  Transferred  Employee  all
accrued, but unused vacation or paid time off to which any such Transferred Employee is entitled pursuant to and in accordance with the applicable policies or
practices of Seller  or its Affiliates governing vacation and paid time off and applicable Law. To the extent applicable Law prohibits  any Transferred Employee
from receiving a payout of accrued, but unused vacation or paid time off at Closing, Buyer shall assume the accrual (at the cost of Seller) (any amount so assumed
by Buyer in respect of accrued but unused vacation or paid time off of the Transferred Employees, the “PTO Amount”). No later than two (2) Business Days prior
to the Closing Date, Seller shall provide Buyer with a list of all accrued, but unused vacation or paid time off as of the Closing Date for each Offer Employee that
will not be paid as of the Closing on account of any legal requirement.

(i) On  the  Closing  Date,  Seller  shall  deliver  to  Buyer  a  true  and  complete  list  of  each  current  or  former  FS  Development  Platform
Employee who experienced an “employment loss” (as defined by the WARN
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Act) during the ninety (90) days prior to the Closing Date. For a period of ninety (90) days after the Closing Date, Buyer shall not, and shall cause its Affiliates to
not, engage in any conduct that would result in an “employment loss” or “layoff” (in each case, as defined in the WARN Act) for any Transferred Employee.

(j) On or prior to the date of this Agreement, Seller has entered into Retention Award Agreements with each individual listed on Schedule
5.7(j) to reflect the grant to each such individual of a retention bonus in the amount set forth therein (collectively, the “Retention Bonuses”). Effective as of the
Closing Date,  Buyer shall  expressly assume, by operation of this Section 5.7(j),  the Retention Award Agreements  and,  from and after  the Closing Date,  Buyer
shall, or shall cause one of its Affiliates, to honor the terms and conditions of the Retention Award Agreements and perform all obligations thereunder. Buyer or
one  of  its  Affiliates  shall  reimburse  Seller  for  any Forfeited  Retention  Bonus Amount  within  thirty  (30)  days  following the  last  date  a  payment  of  a  Retention
Bonus is due.

(k) Nothing in this Section 5.7 shall be treated as an amendment of, an undertaking to amend or terminate, or a limitation on the ability of
Buyer  or  its  Affiliates  to  amend  or  terminate  any  Employee  Plans.  Nothing  herein  shall  require  Buyer  to  continue  to  employ  the  services  of  any  particular
individual after the Closing Date. No provision hereof shall create any third-party beneficiary rights in any current or former employee or any other natural person
service  provider  of  any  of  the  Acquired  Companies  or  any  beneficiary,  dependents,  or  other  individual  associated  therewith  for  the  compensation,  terms  and
conditions of employment and benefits that may be provided.

(l) On the Closing Date, Seller will initiate a payroll run for all of the Transferred Employees covering the period between the end of the
prior payroll period for the Transferred Employees and 11:59 p.m., New York City time on the day immediately prior to the Closing Date. The special payroll run
contemplated by this Section 5.7(l) shall  include all  payments  that  Seller  or  any of  its  Affiliates  is  required to make on or  prior  to the Closing pursuant  to this
Section 5.7.

SECTION 5.8    Non-Competition; Non-Solicitation.

(a) Subject to Section 5.8(e) and Section 5.8(f),  Seller  shall  not,  and shall  cause each of its  Affiliates  not to,  directly or indirectly,  for  a
period of two (2) years commencing on the Closing Date, (i) engage in any Development Business, (ii) own or acquire a Significant Interest in any Person engaged
in a Development Business, or (iii) sell, transfer, lease, sublease, license, assign or otherwise dispose of any Outstanding Project Company other than to Buyer or
its designee in accordance with this Agreement.

(b) Subject  to Section  5.8(e) and Section  5.8(f),  and  except  as  may  be  released  in  writing  by  Buyer  with  respect  to  any  Transferred
Employee, for a period of two (2) years commencing on the Closing Date, Seller shall not, and shall cause each of its Affiliates not to, directly or indirectly, solicit,
hire,  induce  or  otherwise  encourage  any  Transferred  Employee  to  terminate  his  or  her  employment  with  Buyer  or  its  Affiliates  (other  than  making  general
solicitations  not  targeted  at  Transferred  Employees  (including  by  a  search  firm  or  pursuant  to  a  general  advertisement)  and  hiring  such  employee  as  a  result
thereof); provided, however, that the foregoing shall not
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restrict  Seller  or  its  Affiliates  from soliciting,  hiring,  inducing or  otherwise encouraging any Transferred Employee whose employment  has been terminated by
Buyer or its Affiliates at least six (6) months prior to the date of solicitation or hire.

(c) Subject  to Section  5.8(e) and Section  5.8(f),  and  except  as  may  be  released  in  writing  by  Buyer  with  respect  to  any  Terminated
Employee, for a period of two (2) years commencing on the Closing Date, Seller shall not, and shall cause each of its Affiliates not to, directly or indirectly, hire
(whether as an employee or a service provider) any Terminated Employees.

(d) Except  as  may be  released  in  writing  by  Seller  with  respect  to  any  employee  or  former  employee  that  is  the  subject  of  this Section
5.8(d),  for  a  period  commencing  on the  date  of  this  Agreement  until  the  date  that  is  two (2)  years  after  the  Closing Date,  Buyer  shall  not,  and shall  cause  the
Restricted Group not to, directly or indirectly, solicit,  hire, induce or otherwise encourage any current or former employee of Seller or its Affiliates with whom
Buyer or any of its Representatives came into contact with or otherwise became aware of in connection with the Transactions or the transactions contemplated by
the Ancillary Agreements or the Module Purchase Orders, to terminate his or her employment with Seller or its Affiliates (other than making general solicitations
not  targeted  at  such  employees  (including  by  a  search  firm  or  pursuant  to  a  general  advertisement)  and  hiring  such  employee  as  a  result  thereof); provided,
however,  that  the  foregoing  shall  not  restrict  Buyer  or  its  Affiliates  from  soliciting,  hiring,  inducing  or  otherwise  encouraging  any  such  employee  whose
employment has been terminated by Seller or its Affiliates at least six (6) months prior to the date of solicitation or hire.

(e) Notwithstanding the foregoing, nothing in this Section 5.8 shall restrict Seller or its Affiliates from:

(i) owning any interest in, managing or controlling, or otherwise operating or engaging in, any operation or activity other than a
Development Business;

(ii) taking any action that is required or contemplated by this Agreement;

(iii) owning, directly or indirectly, any Equity Interest in any Person that is not a Significant Interest;

(iv) acquiring,  directly or indirectly (whether by purchase,  merger,  consolidation or otherwise),  ownership of Equity Interests  of
any Person engaged in the Development Business if (A) such Person owns one or more businesses or interests in addition to its Development Business;
provided, that such Development Business does not contribute more than [***] of the [***] of such Person for its most recent fiscal year, or (B) as a result
of  a  foreclosure  (or  negotiated  settlement  in  lieu  of  a  foreclosure)  related  to  a  financing  provided  by  Seller  or  its  Affiliates  as  part  of  the  Retained
Business; or

(v) any activity set forth on Schedule 5.8.

(f) Notwithstanding anything to the contrary in this Section 5.8,
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(i) the restrictions in Section 5.8(a), Section 5.8(b) and Section 5.8(c) shall not apply to any Person or its Affiliates that acquires
Seller or any of its Affiliates or any Equity Interests therein; provided, that such restrictions shall continue to apply to the Entities or assets of the Seller or
any of its Affiliates acquired by such Person or its Affiliates in such transaction that were subject to the terms of Section 5.8(a), Section 5.8(b) and Section
5.8(c) as such restrictions applied to Seller or its Affiliates prior to such transaction; and

(ii) the  restrictions  in Section  5.8(a), Section  5.8(b) and Section  5.8(c) shall  terminate  and  cease  to  be  in  effect  upon  the
consummation of any transaction or series of related transactions the result of which are (A) the sale or transfer of all or substantially all of the properties
and assets of Seller Parent,  or (B) that any Person becomes the “beneficial  owner” (as defined in Rule 13d-3 and Rule 13d-5 of the Exchange Act) of
more than 50% of the voting securities of Seller Parent.

(g) Each Party acknowledges that a breach or threatened breach of this Section 5.8 would give rise to irreparable harm to the other Party,
for which monetary damages would not be an adequate remedy, and hereby agrees that  in the event of a breach or a threatened breach by a Party of any of its
obligations in this Section 5.8,  the non-breaching Party shall,  in addition to any and all  other  rights  and remedies  that  may be available  to it  in respect  of  such
breach, be entitled to equitable relief, including a temporary restraining order, an injunction, specific performance and any other relief that may be available from a
court of competent jurisdiction (without any requirement to post bond).

(h) Each  Party  acknowledges  that  the  restrictions  contained  in  this Section  5.8 are  reasonable  and  necessary  to  protect  the  legitimate
interests of the other Party and constitute a material inducement of each Party to enter into this Agreement and consummate the Transactions. In the event that any
covenant contained in this Section 5.8 should ever be adjudicated to exceed the time, geographic, product or service or other limitations permitted by applicable
Law in any jurisdiction, then any court is expressly empowered to reform such covenant, and such covenant shall be deemed reformed, in such jurisdiction to the
maximum time, geographic, product or service or other limitations permitted by applicable Law. The covenants contained in this Section 5.8 and each provision
hereof are severable and distinct covenants and provisions. The invalidity or unenforceability of any such covenant or provision as written shall not invalidate or
render unenforceable the remaining covenants or provisions hereof,  and any such invalidity or unenforceability in any jurisdiction shall  not invalidate or render
unenforceable such covenant or provision in any other jurisdiction.

SECTION 5.9    Confidentiality.

(a) The  terms  of  the  Confidentiality  Agreement  are  hereby  incorporated  by  reference,  and  notwithstanding  Section  2  (Term)  of  the
Confidentiality Agreement, shall continue in full force and effect until the Closing, at which time the Confidentiality Agreement shall terminate. If this Agreement
is, for any reason, terminated prior to the Closing, the Confidentiality Agreement and the obligations of Buyer under this Section 5.9 shall nonetheless continue in
full force and effect in accordance with Section 2 (Term) of the Confidentiality Agreement.

    72



(b) From and after the Closing, and except as otherwise expressly permitted by this Agreement, Seller shall, and shall cause its Affiliates
to, hold and keep, and shall use its commercially reasonable efforts to cause its or their respective Representatives to hold and keep, in confidence any and all non-
public or otherwise confidential  or proprietary information,  whether written or oral,  in the possession of Seller,  its  Affiliates or their  respective Representatives
concerning the FS Development Platform, the Acquired Companies or this Agreement, except to the extent that such information (i) is generally available to and
known by the public other than as a result  of a breach of this Section 5.9(b); (ii) is lawfully acquired by Seller, its Affiliates or their respective Representatives
from and after the Closing from sources reasonably believed by Seller not to be prohibited or restricted from disclosing such information by a legal, contractual or
fiduciary obligation; or (iii) is required to be disclosed pursuant to Law (including any securities Laws or the rules and regulations of any stock exchange) or any
judicial  or  administrative  process; provided,  that,  in  the  case  of  clause  (iii),  Seller  shall  promptly  notify  Buyer  in  writing  of  such  requirement  to  disclosure
confidential information and shall disclose only that portion of such information which Seller is advised by its counsel is legally required to be disclosed; provided
further,  that,  Seller  shall  use  reasonable  best  efforts  to  obtain  an  appropriate  protective  order  or  other  reasonable  assurance  that  confidential  treatment  will  be
accorded such information. The provisions of this Section 5.9(b) shall not restrict Seller’s rights to enforce this Agreement.

(c) From and after the Closing, and except as otherwise expressly permitted by this Agreement, Buyer shall, and shall cause its Affiliates
to, hold and keep, and shall use its commercially reasonable efforts to cause its or their respective Representatives to hold and keep, in confidence any and all non-
public or otherwise confidential  or proprietary information,  whether written or oral,  in the possession of Buyer, its Affiliates or their respective Representatives
concerning  the  businesses  of  Seller  and its  Affiliates  (other  than the  FS Development  Platform and the  Acquired  Companies)  or  this  Agreement,  except  to  the
extent that such information (i) is generally available to and known by the public other than as a result of a breach of this Section 5.9(c); (ii) is lawfully acquired by
Buyer,  its  Affiliates or their  respective Representatives from and after the Closing from sources reasonably believed by Buyer not to be prohibited or restricted
from disclosing such information by a legal, contractual or fiduciary obligation; or (iii) is required to be disclosed pursuant to Law or any judicial or administrative
process; provided, that, in the case of clause (iii), Buyer shall promptly notify Seller in writing of such requirement to disclose confidentiality information and shall
disclose only that  portion of such information which Buyer is  advised by its  counsel  is  legally required to be disclosed, provided, further, that,  Buyer shall use
reasonable best efforts to obtain an appropriate protective order or other reasonable assurance that confidential treatment will be accorded such information. The
provisions of this Section 5.9(c) shall not restrict Buyer’s rights to enforce this Agreement.

SECTION 5.10    Names and Marks. From and after the Closing, Buyer and its Affiliates shall have no right, title or interest in or to, and Buyer
shall not use, shall not permit any of its Affiliates or any third party to use, and shall cause the Acquired Companies to cease to use, “First  Solar,” “First Solar
Development,” “FS,” or any confusingly similar derivative or variant thereof or any name or trademark confusingly similar to or dilutive of any of the foregoing,
alone  or  as  part  of  a  combination  (collectively,  the  “Seller Names”),  in  whole  or  in  part,  as  the  name of  or  otherwise  in  connection  with  the  FS Development
Platform, or any of the Acquired Companies. As soon as reasonably practicable, and in any event within ninety (90) days after the Closing Date, Buyer shall (i)
remove, strike over or otherwise obliterate all Seller Names from all existing physical items, content and materials (tangible
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or intangible), including signage, vehicles, facilities, business cards, schedules, stationery, packaging materials, displays, promotional materials, manuals, forms,
Software, email, social media, online identifiers and properties, and other items, content and materials, and (ii) change the name of the Company and each Project
Company and Other Subsidiary (and any other entity, if applicable) to remove any Seller Name, including causing its Organizational Documents to be amended to
remove any references thereto. Seller hereby grants the Acquired Companies a limited, non-exclusive license to continue to use the Seller Names solely on a wind-
down and  transitional  basis  (and  in  accordance  with  the  terms  and  conditions  of  this Section 5.10)  for  the  period  specified  in  the  preceding  sentence.  For  the
avoidance of doubt, Buyer shall have no rights during such time to make any new use of any Seller Name. All goodwill associated with the Seller Names generated
by  the  Acquired  Companies  or  their  use  of  the  Seller  Names  pursuant  to  the  foregoing  license  in  this Section 5.10 shall  inure  to  the  benefit  of  Seller  and  its
Affiliates  (excluding the Acquired Companies).  Any continued use by any Acquired Company or  any other  Affiliate  of  Buyer engaged in the FS Development
Platform of any of the Seller Names during such ninety (90)-day period as permitted in this Section 5.10 must be in a form and manner,  and with standards of
quality, of that in effect for the Seller Names as of the Closing Date, and shall not be in a manner that would be reasonably expected to damage, impair or tarnish
the reputation of Seller or its Affiliates or the goodwill associated with the Seller Names.

SECTION 5.11    D&O Indemnification.

(a) For  a  period  of  six  (6)  years  after  the  Closing,  Buyer  shall  not,  and  shall  not  permit  any  Acquired  Company  to,  amend,  repeal  or
otherwise  modify  any  provision  in  such  Acquired  Company’s  Organizational  Documents  relating  to  the  indemnification  or  exculpation  of  any  Pre-Closing
Indemnified  Person  from  the  form  of  such  provision  as  of  immediately  prior  to  Closing  (unless  any  such  amendment,  repeal  or  modification  is  required  by
applicable Law) for any period prior to the consummation of the Closing, it being the intent of the Parties that the Pre-Closing Indemnified Persons shall continue
to be entitled to such indemnification and exculpation to the fullest extent permitted by Law for any period prior to the consummation of the Closing.

(b) From and after the Closing, Buyer shall cause the Acquired Companies to fulfill and honor the obligations of the Acquired Companies
under any indemnification provision and any exculpation provision in the Organizational Documents of the Acquired Companies as in effect as of the Closing.

(c) If Buyer or any of its respective successors or assigns (i) consolidates with or merges into any other Entity and is not the continuing or
surviving Entity  of  such consolidation or  merger  or  (ii)  transfers  or  conveys all  or  substantially  all  of  its  properties  and assets  to  any Person,  then Buyer  or  its
applicable successor or assign shall cause its applicable successors or assigns to assume all of the obligations thereof in this Section 5.11.

(d) The Pre-Closing Indemnified Persons are intended third-party beneficiaries of this Section 5.11, with full rights of enforcement of this
Section 5.11 as if a party hereto.
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(e) As used herein, “Pre-Closing Indemnified Person” means any Person who is  or  was an officer,  manager  or  director  of  the Acquired
Companies at or at any time prior to the Closing.

SECTION  5.12     Termination  of  Affiliate  Contracts.  Except  for  the  Affiliate  Contracts  (i)  that  are  contribution  agreements,  assignment
agreements or similar Contracts, in each case, related to the Reorganization and made available to Buyer prior to the date hereof or expressly set forth on Schedule
1.2 or entered into in accordance with Section 5.1(b) or Section 5.3 or (ii) set forth on Section 5.12 of the Seller Disclosure Schedule (each such Affiliate Contract
in clause (i) and (ii), a “Surviving Affiliate Contract”), as of 11:59 p.m. New York time on the date immediately preceding the Closing Date, Seller shall cause all
Affiliate  Contracts  to  be  terminated,  repaid,  capitalized  or  cancelled,  in  each  case,  resulting  in  no  continuing  liability  for  the  Acquired  Companies  or  their
Affiliates. For the avoidance of doubt, intercompany agreements or accounts solely between and among any of the Acquired Companies as of immediately prior to
the Closing shall not be affected by this Section 5.12.

SECTION 5.13    Retention and Access to Records. From and after the Closing, Buyer shall, and shall cause the Acquired Companies to, provide
Seller  and  its  Representatives  with  reasonable  access,  during  normal  business  hours  and  upon  reasonable  advance  notice,  to  the  books  and  records  of  the  FS
Development  Platform and the Acquired Companies  that  relate  to  periods or  occurrences  prior  to  the Closing Date for  any reasonable  business  purpose.  Buyer
shall, and shall cause the Acquired Companies to, preserve, keep and maintain such books and records for a period of seven (7) years after the Closing Date.

SECTION 5.14    Insurance. From and after the Closing, the Acquired Companies shall cease to be insured by, and none of Buyer, the Company,
the  Project  Companies,  the  Other  Subsidiaries  or  any  of  their  respective  Affiliates  will  have  access  or  availability  to,  or  be  entitled  to  make  claims  on,  claim
benefits  on,  claim benefits  from or seek coverage under,  any insurance policy maintained by Seller  or  its  Affiliates,  including any such insurance policy under
which  any  of  the  Acquired  Companies  are  beneficiaries,  and  from  and  after  the  Closing,  Buyer  shall  be  responsible  for  obtaining  any  replacement  insurance
policies with respect to the Acquired Companies and the FS Development Platform.

SECTION 5.15    R&W Insurance Policy.

(a) Buyer  shall  obtain  and  bind  a  buyer-side  representations  and  warranties  policy  with  respect  to  this  Agreement  promptly  after  the
execution hereof, insuring against breaches of the representations and warranties set forth in Article III and liability for Excluded Taxes for the benefit of Buyer
and any additional insureds named by Buyer (the “R&W Insurance Policy”); provided, that, solely for the purposes of this Agreement, such R&W Insurance Policy
does not include any additional fundamental representations and warranties insurance policy (an “Additional RWI Policy”), which such additional policy shall be
at  the cost  of Buyer.  Any costs  and expenses related to the R&W Insurance Policy,  including the total  premium, underwriting costs,  brokerage commission for
Buyer’s broker, Taxes related to such policy and other fees and expenses that such policy requires Buyer to bear shall be borne by Buyer (subject to 50% of such
amounts being included in Transaction Expenses).
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(b) Buyer  shall  not  (i)  amend  or  waive  any  provision  of  the  R&W  Insurance  Policy  in  a  manner  adverse  to  Seller,  or  (ii)  cause  the
termination of the R&W Insurance Policy, in both cases, without Seller’s prior written consent.

SECTION 5.16    Further Action.

(a) From  and  after  the  Closing,  Seller  shall,  and  shall  cause  its  Affiliates  to,  from  time  to  time,  execute  and  deliver  such  additional
instruments, documents, conveyances or assurances and take such other actions as shall be necessary, or otherwise reasonably requested by Buyer to confirm and
assure the rights and obligations provided for in this Agreement and render effective the consummation of the Transactions or the transactions contemplated by the
Ancillary Agreements.

(b) From  and  after  the  Closing,  Buyer  shall,  and  shall  cause  its  Affiliates  to,  from  time  to  time,  execute  and  deliver  such  additional
instruments, documents, conveyances or assurances and take such other actions as shall be necessary, or otherwise reasonably requested by Seller to confirm and
assure the rights and obligations provided for in this Agreement and render effective the consummation of the Transactions or the transactions contemplated by the
Ancillary Agreements.

SECTION  5.17     Seller  Parent  Guarantee.  Seller  Parent  hereby  unconditionally  and  irrevocably  guarantees  to  Buyer  the  due  and  punctual
payment  and  performance  by  Seller  of  Seller’s  obligations  and  liabilities  under  this  Agreement  (the  “Guaranteed Obligations”).  The  foregoing  sentence  is  an
absolute,  unconditional  and  continuing  guarantee  of  the  full  and  punctual  discharge  and  performance  of  the  Guaranteed  Obligations.  If  Seller  defaults  in  the
discharge  and  performance  of  all  or  any  portion  of  the  Guaranteed  Obligations,  the  obligations  of  Seller  Parent  hereunder  shall  become  immediately  due  and
payable.  Seller  Parent  represents  and  warrants  to  the  Company  as  follows:  (a)  Seller  Parent  is  duly  organized  and  validly  existing  and  in  good  standing  in
accordance with the Laws of the jurisdiction of its formation and has all necessary power and authority to execute and deliver this Agreement and to perform its
obligations  hereunder;  (b)  the  execution  and delivery  of  this  Agreement  by  Seller  Parent  and the  performance  by  Seller  Parent  of  its  covenants  and  agreement
under this Section 5.17 have been duly and validly authorized by all necessary action on the part of Seller Parent; (c) this Agreement is a legal, valid and binding
obligation  of  Seller  Parent  enforceable  against  Seller  Parent  in  accordance  with  its  terms,  subject  to  Bankruptcy  and  Equity  Exceptions;  and  (d)  none  of  the
execution,  delivery  and performance of  this  Agreement  by Seller  Parent  will  (i)  violate,  conflict  with or  result  in  a  breach of  the Organizational  Documents  of
Seller Parent, (ii) violate, conflict with or result in the breach of any Law or Order applicable to Seller Parent, or (iii) (A) require any Consent of, or any Filing to or
with, any Person that is not a Governmental Authority, or (B) violate, result in any breach of or, with or without notice or lapse of time or both, constitute a default
or give rise to any right of termination, cancellation, suspension, revocation, amendment or acceleration of, or result in the creation of a Lien on any asset, property
or  business  of  Seller  Parent  under,  any  Contract,  Permit  or  other  instrument  or  arrangement  to  which  Seller  Parent  is  a  party  or  by  which  Seller  Parent  or  its
properties  or  assets  are  bound, except,  in  the case of  the foregoing clauses (ii)  and (iii),  as  would not  prevent  or  materially  impair  Seller  Parent’s  obligation to
perform its obligations under this Section 5.17.
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SECTION 5.18    O&M Option Agreement. If the O&M Closing occurs prior to the Closing, Seller or its Affiliates shall be permitted to assign
the  O&M  Option  Agreement  to  the  Company  or  an  Other  Subsidiary  prior  to  the  Closing,  and Schedule  1.3 shall  be  updated  to  include  the  O&M  Option
Agreement. If the O&M Closing occurs after the Closing, upon three (3) Business Days’ notice from Seller to Buyer prior to the O&M Closing, Buyer will, or will
cause one of its Subsidiaries to, execute and deliver the O&M Option Agreement prior to the date of the O&M Closing.

ARTICLE VI 

CONDITIONS TO CLOSING

SECTION 6.1    Conditions to Each Party’s Obligation to Effect the Acquisition. The respective obligations of Buyer and Seller to consummate
the Acquisition shall be subject to the satisfaction (or waiver by Buyer or Seller, as applicable) of the following conditions prior to the Closing:

(a) HSR Clearance. The waiting period (and any extension of such period) under the HSR Act applicable to the Transactions shall  have
expired or otherwise been terminated (the “HSR Clearance”).

(b) FERC  Approval.  A  final  order  from  FERC  approving  the  Acquisition,  including  the  disposition  of  jurisdictional  facilities  and,  if
required,  the acquisition of securities (as described on Schedule 6.1(b)), as requested in the application filed under Section 203 of the FPA, shall have
been  obtained,  without  modification  or  condition  (other  than  standard  conditions),  and  shall  be  in  full  force  and  effect  (the  “FERC Approval”), and
FERC’s order granting the FERC Approval shall no longer be subject to rehearing or judicial review, except where either (i) no third party has filed a
motion to  intervene  in  the  proceeding  and a  protest  or  comments  adverse  to  the  application  prior  to  the  issuance  of  FERC’s order  granting the  FERC
Approval, or (ii) where FERC’s order granting the FERC Approval grants the motion to intervene of a third party that has filed a motion to intervene in
the proceeding and a protest or comments adverse to the application, the Parties shall have conferred and determined to consent to Closing based on their
good faith,  reasonable determination that FERC’s granting such third party’s motion to intervene would not be reasonably expected to have a material
adverse effect on their ability to achieve such Closing.

(c) CFIUS Clearance. The CFIUS Clearance shall have been obtained.

(d) Legal Restraints.  No Law or Order issued after  the date hereof,  whether  preliminary,  temporary or permanent,  shall  be in effect  that
prevents, retrains, makes illegal or otherwise prohibits, enjoins or restrains the consummation of the Acquisition (any such Order, a “Legal Restraint”).

SECTION 6.2    Conditions to Obligations of Buyer. The obligation of Buyer to consummate the Acquisition is further subject to the satisfaction
(or waiver by Buyer) of the following conditions prior to the Closing:
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(a) Representations and Warranties.

(i) Each Seller Fundamental Representation qualified by Material Adverse Effect shall be true and correct in all respects as of the
date hereof and as of the Closing Date, and each other Seller Fundamental Representation (other than Section 3.2(a)) (read without giving effect to any
qualifier as to materiality, “in all material respects,” “material” or Material Adverse Effect) shall be true and correct in all material respects, in each case
as of date hereof and as of the Closing Date (except to the extent any such representation or warranty is made as of a specific date, in which case such
representation or warranty shall have been true and correct in all material respects, as of such specified date).

(ii) With respect to Section 3.2(a), such Seller Fundamental Representation shall be true and correct in all respects (other than de
minimis inaccuracies) as of the date hereof and as of the Closing Date (except for those representations and warranties that are made as of a specific date,
which shall have been true and correct in all respects (other than de minimis inaccuracies) as of such specified date).

(iii) Each representation and warranty in Article III (except for the Seller Fundamental Representations) (read without giving effect
to any qualifier as to materiality, “in all material respects,” “material,” or Material Adverse Effect) shall be true and correct in all respects as of the date
hereof and as of the Closing Date (except to the extent any such representation or warranty is made as of a specific date, in which case such representation
or warranty shall have been true and correct in all respects as of such specified date), except, with respect to this Section 6.2(a)(iii), where the failure of
such representations or warranties to be so true and correct in all respects would not, individually or in the aggregate, reasonably be expected to result in a
Material Adverse Effect.

(b) Performance of Covenants and Agreements. Seller shall have performed or complied with in all material respects, and shall not be in
material breach of, any covenant or agreement herein that is required to be performed or complied with by Seller prior to the Closing.

(c) Bring-Down Certificate.  Buyer  shall  have received a  certificate,  dated as  of  the Closing Date and duly executed on behalf  of  Seller,
confirming the satisfaction of all unwaived conditions in Section 6.2(a) and Section 6.2(b).

(d) No Material Adverse Effect. No Material Adverse Effect shall have occurred and be continuing.

(e) Reorganization. The Reorganization shall have been completed.

SECTION 6.3    Conditions to Obligations of Seller. The obligation of Seller to consummate the Acquisition is further subject to the satisfaction
(or waiver by Seller) of the following conditions prior to the Closing:

    78



(a) Representations and Warranties.

(i) Each  Buyer  Fundamental  Representation  (read  without  giving  effect  to  any  qualifier  as  to  materiality,  “in  all  material
respects,” “material” or Buyer Material Adverse Effect) shall be true and correct in all material respects as of the date hereof and as of the Closing Date
(except to the extent any such representation or warranty is made as of a specific date, in which case such representation or warranty shall have been true
and correct in all respects, as of such specified date).

(ii) Each representation and warranty in Article IV (except for Buyer Fundamental Representations) shall be true and correct in all
respects (read without giving effect to any qualifier as to materiality, “in all material respects,” “material,” or Buyer Material Adverse Effect) as of the
date  hereof  and  as  of  the  Closing  Date  (except  to  the  extent  any  such  representation  or  warranty  is  made  as  of  a  specific  date,  in  which  case  such
representation or warranty shall have been true and correct in all respects as of such specified date), except, with respect to this Section 6.3(a)(ii), where
the failure of such representations or warranties to be so true and correct in all respects would not result in a Buyer Material Adverse Effect.

(b) Performance of Covenants and Agreements. Buyer shall have performed or complied with in all material respects, and shall not be in
material breach of, any covenant or agreement herein that is required to be performed or complied with by Buyer prior to the Closing.

(c) Bring-Down Certificate.  Seller  shall  have  received  a  certificate  dated  as  of  the  Closing  Date  and  duly  executed  on  behalf  of  Buyer,
confirming the satisfaction of all unwaived conditions in Section 6.3(a) and Section 6.3(b).

SECTION 6.4    Effect of the Closing. If the Closing occurs, all conditions in Section 6.1, Section 6.2 and Section 6.3 shall be deemed to have
been satisfied for all purposes hereunder.

ARTICLE VII 

SURVIVAL, R&W INSURANCE AND INDEMNIFICATION

SECTION 7.1    Survival of Representations and Warranties and Covenants.

(a) The representations and warranties set forth in Article III and Article IV shall terminate effective as of the Closing and shall not survive
the Closing, and thereafter there shall be no liability on the part of, nor shall any claim be made by, either Party or its Affiliates with respect to the representations
and  warranties  set  forth  in Article III and Article IV; provided, however,  that  the  representations  and  warranties  set  forth  in Section 3.13(d) shall  survive  the
Closing until the date that is sixty (60) days after the expiration of the applicable statutory period of limitation.

(b) (i)  None  of  the  covenants  and  agreements  of  the  Parties  herein,  to  the  extent  such  covenant  or  agreement  contemplates  or  requires
performance prior to the Closing, shall survive, and all such covenants and agreements, including any Claim related thereto, shall terminate automatically upon, the
Closing; (ii)
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each  covenant  and  agreement  of  the  Parties  herein,  to  the  extent  such  covenant  or  agreement  requires  performance  at  or  after  the  Closing,  shall,  in  each  case,
expressly survive the Closing until performed in full in accordance with its terms; and (iii) each covenant and agreement in Article IX (other than Section 9.2) shall
survive the Closing until the date that is sixty (60) days after the expiration of the applicable statutory period of limitation.

(c) Notwithstanding the foregoing, the limitations set forth in this Section 7.1 shall not apply in the case of Fraud.

SECTION 7.2    Indemnification by Seller. From and after the Closing Date, Seller shall indemnify and hold harmless Buyer and its Affiliates
and their respective officers, directors, employees, agents and Representatives and, in each case, successors and assigns (each, a “Buyer Indemnified Party”) for
and against all losses, damages, liabilities, deficiencies, Claims, judgments, interest, awards, penalties, fines, costs, expenses, Taxes, reasonable attorneys’ fees and
other costs of defense, prosecution, investigation or collection (collectively, “Losses”) (including, for the avoidance of doubt, all Losses incurred defending any
third-party claims that could give rise to an actually incurred indemnifiable Loss to such third party), to the extent arising out of, relating to or resulting from:

(a) subject to Section 7.1(b), any breach by Seller of, or failure by Seller to comply with or perform, any covenant or agreement of Seller
contained in this Agreement;

(b) any Indebtedness of the Acquired Companies outstanding as of immediately prior to the Closing or Transaction Expenses that, in either
case, are not satisfied or paid before or at the Closing, other than, in each case, to the extent included as a reduction to the Purchase Price in the Final Adjustment
Statement; or

(c) any [***].

SECTION 7.3    Indemnification by Buyer. From and after the Closing Date, Buyer shall indemnify and hold harmless Seller and its Affiliates
and their respective officers, directors, employees, agents and Representatives, and in each case, successors and assigns (each, a “Seller Indemnified Party”) for
and  against  all  Losses  (including,  for  the  avoidance  of  doubt,  all  Losses  incurred  defending  any  third-party  claims  that  could  give  rise  to  an  actually  incurred
indemnifiable Loss to such third party), to the extent arising out of, relating to or resulting from:

(a) subject to Section 7.1(b), any breach by Buyer of, or failure by Buyer to comply with or perform, any covenant or agreement of Buyer
contained in this Agreement;

(b) any [***]; or

(c) the conduct or operation of the FS Development Platform by Buyer or its Affiliates after the Closing.
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SECTION 7.4    Indemnification Generally.

(a) Notwithstanding anything to the contrary contained in this Agreement,  with respect to any claim for indemnification pursuant to this
Article VII or Section 9.2, in no event shall either the Buyer Indemnified Parties, on the one hand, or the Seller Indemnified Parties, on the other hand, be entitled
in the aggregate to recover Losses in excess of the Final Purchase Price, except in the event of Fraud or the Liabilities set forth in Schedule 1.9(a).

(b) All Losses shall be determined without duplication of recovery under other provisions of this Agreement or the Ancillary Agreements
or  the  Module  Purchase  Orders  and  Losses  shall  not  include  any  amounts  that  were  included  in  the  calculation  of  the  Final  Purchase  Price.  Notwithstanding
anything to the contrary contained herein, nothing shall limit any remedy available to any Party in the event of Fraud.

(c) Each  of  Buyer  and  Seller,  as  applicable,  shall,  and  shall  cause  the  Buyer  Indemnified  Parties  and  the  Seller  Indemnified  Parties,  as
applicable, to use commercially reasonable efforts to take all reasonable steps to mitigate or otherwise reduce the amount of any Loss upon becoming aware of any
event or circumstance that would be reasonably expected to, or does, give rise thereto.

(d) Notwithstanding anything contrary contained in this Agreement, Seller shall, and cause its Affiliates to, use commercially reasonable
efforts with respect to obtaining the release referenced in Schedule 1.9(b) to the extent, and for any period during which, Seller is seeking such release for itself or
its Affiliates.

SECTION 7.5    Notice of Loss; Third-Party Claims.

(a) An Indemnified Party shall give the Indemnifying Party written notice in reasonable detail of any matter which an Indemnified Party
has  determined  has  given  rise  to  a  right  of  indemnification  under  this  Agreement,  within  thirty  (30)  days  of  such  determination,  including  all  facts  and
circumstances  that  give  rise  to  such  right  of  indemnification,  the  amount  of  the  Losses,  if  known,  and  the  method  of  computation  thereof  (if  reasonably
practicable),  and  containing  a  reference  to  the  provisions  of  this  Agreement  in  respect  of  which  such  right  of  indemnification  is  claimed  or  arises; provided,
however, that the failure to provide such notice shall not release the Indemnifying Party from any of its obligations under this Article VII except to the extent that
the Indemnifying Party is materially prejudiced by such failure; provided, further, that notwithstanding anything contrary contained in this Agreement, the Seller
Indemnified Parties shall be released from its obligations under this Article VII solely with respect to the Liabilities set forth in Schedule 1.9(a) after the third (3 )
anniversary of the Closing Date, other than with respect such Liabilities which a Buyer Indemnified Party provided written notice pursuant to this Section 7.5 prior
to the third (3 ) anniversary of the Closing Date.

(b) If an Indemnified Party shall receive notice of any Claim (each, a “Third-Party Claim”) against which it may give rise to a claim for
Loss under this Article VII within thirty (30) days of the receipt of such notice, the Indemnified Party shall give the Indemnifying Party notice of such Third-Party
Claim; provided, however, that the failure to provide such notice shall not release the Indemnifying Party from any of its obligations under this Article VII, except
to the extent that the Indemnifying Party is materially prejudiced by such failure. The

rd

rd
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Indemnifying  Party  shall  be  entitled  to  assume  and  control  the  defense  of  such  Third-Party  Claim  at  its  expense  and  through  counsel  of  its  choice  if  it,  as  a
condition to the assumption, gives notice of its intention to do so to the Indemnified Party as promptly as possible but in any event within fifteen (15) days of the
receipt of such notice from the Indemnified Party which acknowledges its obligation to indemnify the Indemnified Party under this Article VII. If the Indemnifying
Party elects to undertake any such defense against a Third-Party Claim, the Indemnified Party may participate in such defense at its own expense; provided, that if
the  Indemnified  Party  has  been  advised  in  writing  by  counsel  that  there  exists  or  there  is  reasonably  likely  to  exist  a  conflict  of  interest  that  would  make  it
inappropriate in the reasonable judgment of the Indemnified Party and its independent counsel for the same counsel to represent both the Indemnified Party and the
Indemnifying Party, then the Indemnified Party shall be entitled to retain its own counsel (and one local counsel in each applicable jurisdiction) at the expense of
the Indemnifying Party; provided, further, that the Indemnified Party shall have the exclusive right to assume the defense and control of and consent to the entry of
judgment on or enter into any settlement with respect to any Third-Party Claim (i) that seeks as the sole remedy an injunction or other equitable relief against any
Indemnified Party, (ii) if the Third-Party Claim relates to or arises in connection with any criminal proceeding, indictment, allegation or investigation or (iii) if the
Indemnified Party has been advised by counsel that there are one or more legal or equitable defenses available to it with a reasonable prospect of success which are
not  available  to  the  Indemnifying  Party.  The  Indemnified  Party  shall  cooperate  with  the  Indemnifying  Party  in  such  defense  and  make  available  to  the
Indemnifying  Party,  at  the  Indemnifying  Party’s  expense,  all  witnesses,  pertinent  records,  materials  and  information  to  the  extent  practicable  and  in  the
Indemnified  Party’s  possession  or  under  the  Indemnified  Party’s  control  relating  thereto  as  is  reasonably  required  by  the  Indemnifying  Party.  Unless  (i)  the
Indemnified  Party  is  provided written  notice  of  the  Indemnifying  Parties’  intention to  settle  the  Third-Party  Claim at  least  ten  (10)  calendar  days  prior  to  such
settlement and (ii) (A) the Indemnified Party is given an unconditional, full and complete written release from any and all liability by all relevant parties in respect
of  such  Third-Party  Claim;  (B)  the  Losses  payable  under  the  settlement  are  limited  solely  to  monetary  payments  for  which  the  Indemnified  Party  is  fully
indemnified  by the  Indemnifying  Party;  and (C)  there  is  no requirement  of  any admission  of  wrongdoing by the  Indemnified  Party  or  any of  its  Affiliates,  the
Indemnifying  Party  shall  not  settle  or  compromise  any  Third-Party  Claim  or  consent  to  the  entry  of  any  judgments  without  the  prior  written  consent  of  the
Indemnified Party. No Third-Party Claim which is being defended in good faith by the Indemnifying Party in accordance with the terms of this Agreement shall be
settled by the Indemnified Party without the prior written consent of the Indemnifying Party (not to be unreasonably withheld, conditioned or delayed).

SECTION 7.6    Exclusive Remedy. From and after the Closing, (i) this Article VII and Section 9.2 shall be the sole and exclusive remedy of the
Indemnified Parties (including Buyer and Seller) in connection with this Agreement and the Transactions, and (ii) each Party hereby waives, to the fullest extent
permitted under applicable Law, any and all rights, claims and causes of action for any breach of any representation, warranty, covenant, agreement or obligation
set forth herein against the other Party and its Representatives arising under or based upon any applicable Law, except pursuant to the indemnification provisions
set forth in this Article VII; provided, however, that nothing in this Section 7.6 shall limit the rights or remedies of, or constitute a waiver of any rights or remedies
by,  any  Person  pursuant  to  (or  shall  otherwise  operate  to  interfere  with  the  operation  of) Section 2.5, Section 2.6, Section 5.5(b), Article IX or Section 11.5;
provided, further, that nothing herein shall prevent any
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Buyer  Indemnified  Party  from seeking  recovery,  or  recovering,  under  the  R&W Insurance  Policy  or  any  Additional  RWI  Policy  in  accordance  with  its  terms,
whether for breaches under this Agreement or any other claim that may be permitted or made under the R&W Insurance Policy or any Additional RWI Policy.
Notwithstanding anything to the contrary contained herein, nothing, including any of the limitations set forth in this Article VII, shall limit any remedy available to
any Party in the event of Fraud.

ARTICLE VIII 

TERMINATION

SECTION 8.1    Termination Rights.

(a) Termination by Mutual Consent. Seller and Buyer shall have the right to terminate this Agreement at any time prior to the Closing by
mutual written consent.

(b) Termination by Either Seller or Buyer. Each of Seller and Buyer shall have the right to terminate this Agreement at any time prior to the
Closing, if:

(i) the Closing shall not have been consummated prior to 5:00 p.m., New York City time on April 30, 2021 (such date, as it may
be extended in accordance with Section 11.5(b), the “End Date”); provided, that, if, prior to the End Date, all of the conditions to the Closing set forth in
Article VI have been satisfied or waived, as applicable, or shall then be capable of being satisfied except for any conditions set forth in Section 6.1(a),
Section 6.1(b) or Section 6.1(c) and those conditions that by their nature are to be satisfied at the Closing, either Seller or Buyer may, prior to 5:00 p.m.,
New York City time on the End Date, extend the End Date to June 30, 2021 (and if so extended, such later date being the End Date); provided, however,
that in no case shall the right to terminate this Agreement under this Section 8.1(b)(i) be available to Seller or Buyer, as applicable, if such Party has failed
to fulfill any obligation in any material respect, which failure constitutes a breach hereunder, and such breach shall have been the proximate cause of the
conditions set forth in Article VI to occur by the End Date; or

(ii) any  Law or  Order  issued  after  the  date  hereof  that  has  become  final  and  nonappealable  shall  be  in  effect  that  permanently
prevents, restrains, makes illegal or otherwise prohibits the consummation of the Acquisition.

(c) Termination by Buyer. Buyer shall have the right to terminate this Agreement if Seller shall have failed to perform or comply with any
of its  covenants  or  agreements  hereunder  in any material  respect,  or  if  any of  the representations  or  warranties  of  Seller  herein shall  have failed to be true and
correct, which failure (i) would give rise to the failure of a condition in Section 6.2(a) or Section 6.2(b), as applicable, and (ii) is not reasonably capable of being
cured by Seller within the earlier of (i) thirty (30) days after Seller’s receipt of written notice from Buyer of such failure or (ii) one (1) day prior to the End Date,
or, if reasonably capable of being cured during such period, is not cured by Seller within such period; provided, that, Buyer shall not be entitled to terminate this
Agreement under this Section 8.1(c) if Buyer has failed to perform or comply with any of its covenants or
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agreements  hereunder  in  any  material  respect,  or  if  any  of  the  representations  or  warranties  of  Buyer  herein  has  failed  to  be  true  and  correct,  which  failure
(1) would give rise to the failure of a condition in Section 6.3(a) or Section 6.3(b) and (2) has not been cured as of the date such written notice is received by Seller.

(d) Termination by Seller.  Seller shall  have the right to terminate this Agreement if  (i)  Buyer fails  to perform or comply with any of its
covenants or agreements hereunder in any material respect, or if any of the representations or warranties of Buyer herein fail to be true and correct, which failure
(A) would give rise to the failure of a condition in Section 6.3(a) or Section 6.3(b), as applicable, and (B) is not reasonably capable of being cured by Buyer within
the earlier of (1) thirty (30) days after receiving written notice from Seller of such failure or (2) one (1) day prior to the End Date, or, if reasonably capable of being
cured during such period, is not cured by Buyer within such period; provided, that, Seller shall not be entitled to terminate this Agreement under this Section 8.1(d)
if Seller has failed to perform or comply with any of its covenants or agreements hereunder in any material respect, or if any of the representations or warranties of
Seller herein has failed to be true and correct, which failure (x) would give rise to the failure of a condition in Section 6.2(a) or Section 6.2(b) and (y) has not been
cured as of the date such written notice is received by Buyer, or (ii) (A) all of the conditions in Section 6.1 and Section 6.2 have been satisfied (except for any
condition that by its terms is to be satisfied at the Closing, but subject to the satisfaction and waiver of such condition by Buyer and any such condition the failure
of which to be satisfied has been caused by or results from a failure by Buyer to perform or comply with its covenants or agreements hereunder); (B) Buyer shall
have  failed  to  consummate  the  Closing on the  date  that  is  three  (3)  Business  Days  following the  day on which the  Closing is  required  to  have  occurred  under
Section 2.2; and (C) Seller stood ready, willing and able to consummate the Acquisition during the entirety of such three (3)-Business-Day period and irrevocably
confirmed such fact in writing to Buyer on or prior to the end of such three (3)-Business-Day period (the occurrence of the foregoing clauses (A), (B) and (C), a
“Buyer Closing Failure”).

SECTION 8.2    Effect of Termination; Procedure for Termination.

(a) If this Agreement is terminated under Section 8.1, this Agreement shall become void and be of no force or effect, without any liability
or  obligation  on  the  part  of  any  Party,  whether  arising  prior  to  or  after  such  termination,  based  on  or  relating  to  this  Agreement  or  the  negotiation,  execution,
performance or subject matter hereof (whether in contract or in tort or otherwise, or whether at law (including at common law or by statute) or in equity); provided,
however, that (i) that this Section 8.2, Section 5.5, Article X and Article XI shall survive any such termination and shall remain in full force and effect and (ii) no
such  termination  or  this Section 8.2(a) shall  relieve  any  Party  of  any  liability  for  any  willful  and  material  breach  hereof  occurring  prior  to  such  termination;
provided, that, a Buyer Closing Failure shall, in all circumstances, be deemed a willful and material breach hereof.

(b) This Agreement may be terminated only under Section 8.1. In order to terminate this Agreement under Section 8.1, the Party desiring to
terminate  this  Agreement  shall  give written notice  of  such termination to  the other  Party under Section 11.9, specifying the provision hereof under which such
termination is effected.
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ARTICLE IX 

TAX MATTERS

SECTION 9.1    Purchase Price Allocation. The Parties agree that the sale of the Company Interests pursuant to this Agreement shall be treated
as a sale of the assets of the Company for U.S. federal income tax purposes. Not later than thirty (30) Business Days after the Closing Date, Buyer shall prepare
and deliver to Seller an allocation of the Purchase Price, as adjusted, and the assumed liabilities of the Company (and other relevant items) among the assets of the
Company in accordance with Section 1060 of the Code and the Treasury Regulations promulgated thereunder (and any similar provision of state, local or foreign
law, as appropriate) (the “Allocation Statement”). Not later than thirty (30) Business Days after receipt of the draft Allocation Statement, Seller shall provide any
comments  to  the draft  Allocation Statement  to Buyer,  and Buyer shall  consider  such comments  in good faith  and incorporate  such comments  in  the Allocation
Statement, after which the Allocation Statement shall be deemed final. The Parties shall timely file all Tax Returns as applicable, including IRS Form 8594 (or any
successor form), in a manner consistent with such values and the tax treatment in this Section 9.1, and no Party shall take any position in any Tax Return that is
inconsistent with the Allocation Statement, as adjusted, unless required to do so by a change in applicable Law or by a final determination as defined in Section
1313 of the Code. In the event of any adjustments to the Purchase Price after the Closing Date, Buyer and Seller shall amend the Allocation Statement as necessary
to reflect such adjustments to the Purchase Price in accordance with the terms and provisions of this Section 9.1. Notwithstanding anything to the contrary herein,
if  any disputes  between Seller  and Buyer  with  respect  to  the  Allocation  Statement  are  not  mutually  agreed,  any disagreements  shall  be  submitted  for  final  and
binding resolution to a tax partner at an independent accounting firm of nationally recognized standing that is not at the date of engagement rendering services to
Buyer,  Seller,  or  any  of  their  respective  Affiliates,  and  has  not  done  so  within  twelve  (12)  months  prior  to  the  date  of  engagement  or  in  connection  with  the
Transactions  (the  “Neutral  Accounting  Firm”)  to  resolve  such  disagreements  (the  “Tax  Arbitrator”).  The  Tax  Arbitrator  shall  be  a  tax  partner  at  a  Neutral
Accounting Firm selected by mutual agreement of Buyer, on the one hand, and Seller, on the other hand; provided, that, if the Parties are unable to agree on a tax
partner  at  a  Neutral  Accounting Firm to act  as  the  Tax Arbitrator,  each Party  shall  select  a  Neutral  Accounting Firm and such firms together  shall  select  a  tax
partner  at  another  Neutral  Accounting Firm to act  as the Tax Arbitrator.  The Tax Arbitrator  shall  only consider  those items as to which Buyer and Seller  have
disagreed and must resolve the matter in accordance with the terms and provisions of this Section 9.1. Buyer, on the one hand, and Seller, on the other hand, each
shall  submit  to  the  Tax  Arbitrator  its  proposed  determination  of  fair  market  value  or  other  item  in  dispute,  together  with  such  appraisals  or  other  information
relevant to fair market value and such other evidence relevant to the resolution of other items as it desires to support its proposal. The determination of the Tax
Arbitrator shall be final and binding upon Buyer and Seller. The fees, expenses and costs of the Tax Arbitrator shall be borne equally by the Parties. Other than
such fees and expenses of the Tax Arbitrator, Buyer and Seller shall each be responsible for their own costs and expenses incurred in connection with any actions
taken pursuant to this Section 9.1.
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SECTION 9.2    Tax Indemnity.

(a) Notwithstanding anything to the contrary stated elsewhere in this Agreement and subject to the terms and limitations of this Article IX,
Seller shall be liable for, and shall pay, and agree to indemnify and hold each Buyer Indemnified Party harmless from and against all Excluded Taxes; provided,
that any such payment to a Buyer Indemnified Party shall be calculated net of the amount of any recoveries received by the Buyer Indemnified Party in respect of
such Excluded Taxes  under  any existing  insurance  policies  (including,  for  the  avoidance  of  doubt,  the  R&W Insurance  Policy  or  any Additional  RWI Policy).
Except  for Section  7.4, Section  7.5 and Section  7.6,  Seller’s  indemnification  obligations  under  this Section  9.2 shall  not  be  subject  to  any  of  the  limits  on
indemnification set forth in any other provision of this Agreement.

(b) No Excluded  Taxes  shall  be  recoverable  under  this  Agreement  for  which  coverage  under  the  R&W Insurance  Policy  was  denied  or
otherwise unavailable as a result of the fraud, willful misconduct or gross negligence of a Buyer Indemnified Party.

(c) No Buyer  Indemnified  Party  shall  be  entitled  to  recover  Excluded  Taxes  from Seller  under  this Section 9.2 if  such Excluded Taxes
would have been covered under the R&W Insurance Policy,  and coverage for such Excluded Taxes was denied under the R&W Insurance Policy because such
Buyer Indemnified Party or Buyer failed to properly make a claim thereunder or to otherwise comply with the terms thereof.

(d) With respect to any Excluded Taxes, the Buyer Indemnified Party must first  use reasonable best efforts to obtain recovery under the
R&W Insurance Policy, and thereafter, solely to the extent there exist any Excluded Taxes not covered by the R&W Insurance Policy (“Excess Excluded Taxes”)
as  a  result  of  the  R&W Insurance  Policy being fully  exhausted or  otherwise  unavailable  to  compensate  for  the Excess  Excluded Taxes,  the Buyer  Indemnified
Party may seek indemnification from Seller pursuant to this Section 9.2 for such Excess Excluded Taxes (subject  to the applicable limitations contained in this
Section 9.2).

SECTION 9.3    Straddle Period. In the case of any Straddle Period, the amount of Taxes (other than Transfer Taxes) allocable to the portion of
the Straddle Period that ends on, and includes, the Closing Date, which will be the responsibility of Seller under Section 9.2, will be deemed to be: (a) in the case
of Taxes imposed on a periodic basis (such as real or personal property Taxes), the amount of such Taxes for the entire Straddle Period multiplied by a fraction, the
numerator of which is the number of calendar days in the portion of the Straddle Period ending on the Closing Date, and the denominator of which is the number of
calendar days in the entire relevant Straddle Period; and (b) in the case of Taxes not described in clause (a) above (such as Taxes that are based upon, arise out of
or related to income or receipts, specific transactions, or imposed in connection with any sale or other transfer or assignment of property (real or personal, tangible
or  intangible)),  the  amount  of  any  such  Taxes  will  be  deemed  equal  to  the  amount  which  would  be  payable  if  such  Tax  period  ended  as  of  the  Closing  Date.
Exemptions,  allowances,  deductions  or  credits  that  are  calculated  on an annual  basis  will  be  allocated  between the  portion of  the  Straddle  Period ending at  the
Closing Date and the remaining portion of the Straddle Period beginning after the Closing Date in proportion to the number of days in each such portion.
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SECTION 9.4    Transfer Taxes. Notwithstanding anything to the contrary in this Agreement, Seller shall economically bear, and be responsible
for,  all  applicable Transfer Taxes. The Party responsible under applicable Law for filing the Tax Returns with respect to such Transfer Taxes shall prepare and
timely file such Tax Returns and promptly provide a copy of such Tax Returns to the other Party. Buyer and Seller shall, and shall cause their respective Affiliates
to, cooperate to timely prepare and file any Tax Returns or other filings relating to such Transfer Taxes, including any claim for exemption or exclusion from the
application or imposition of any Transfer Taxes.

SECTION 9.5    Cooperation. Each Party will cooperate fully, as and to the extent reasonably requested by any other Party, in connection with
the  preparation  and  filing  of  any  Tax  Return  or  claim for  refund  and  any  audit,  litigation  or  other  proceeding  with  respect  to  any  Tax  Return  of  the  Acquired
Companies  or  with  respect  to  any  assets  of  the  Acquired  Companies.  Such  assistance  will  include  the  retention  (and  upon  a  Party’s  request)  the  provision  of
records and information which are reasonably relevant to any such tax proceeding and making employees available on a reasonable and mutually convenient basis
to provide additional information and explanation of any material provided hereunder. Notwithstanding anything contained in this Agreement to the contrary, none
of  (a)  Buyer,  any  Affiliate  of  Buyer  or  any  Representative  of  Buyer  or  any  Affiliate  thereof  will  be  entitled  to  review the  Tax  Returns  of  Seller  or  any  of  its
Affiliates  (other  than  the  Acquired  Companies)  or  (b)  Seller,  any  Affiliate  of  Seller  or  any  Representative  of  Seller  or  any  Affiliate  thereof  will  be  entitled  to
review the Tax Returns of Buyer or any of its Affiliates (other than the Acquired Companies), in each case, for any purpose, including in connection with any Tax
proceeding or other dispute (whether among the Parties or involving third Persons) or otherwise.

SECTION 9.6    Tax Claims. Buyer shall promptly, and in any event no more than thirty (30) calendar days following receipt of such notice,
notify Seller in writing upon receipt by any Acquired Company of any notice of deficiency, proposed adjustment, action, arbitration, assessment, audit or proposed
audit,  claim,  controversy,  dispute,  examination,  hearing,  inquiry,  or  administrative  or  judicial  proceeding,  or  other  legal  proceeding  relating  to  Taxes  or  Tax
Returns of or with respect to Taxes payable by any Acquired Company (each, a “Tax Claim”), which could reasonably be expected to give rise to indemnification
by Seller under Section 9.2; provided, however, that the failure to provide such notice shall not release Seller from any of its obligations under Section 9.2 except
to the extent that Seller is materially prejudiced by such failure. Seller shall be entitled, upon written notification to Seller Parent within thirty (30) calendar days
following receipt of notice from Buyer of any Tax Claim, to control the conduct and defense of all Tax Claims at its own expense; provided, that (i) Seller shall
keep Buyer informed regarding the progress and substantive aspects of any Tax Claim; (ii)  Buyer shall  be entitled at  its  own expense to participate in any Tax
Claim; and (iii)  Seller  shall  not  compromise or settle  any Tax Claim without  obtaining Buyer’s  prior  written consent  (which consent  shall  not  be unreasonably
withheld,  conditioned or delayed).  If  Seller  does not  timely elect  to control  the conduct  and defense of any such Tax Claim, then Buyer shall  have the right  to
control the conduct and defense thereof; provided, that, (i) Buyer shall keep Seller informed regarding the progress and substantive aspects of such Tax Claim; (ii)
Seller shall be entitled at its own expense to participate in such Tax Claim; and (iii) Buyer shall not compromise or settle any such Tax Claim without obtaining
Seller’s prior written consent (which consent shall not be unreasonably withheld, conditioned or delayed).
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SECTION  9.7     Tax Returns.  Buyer  shall  file  or  cause  to  be  filed  when  due  (taking  into  account  all  extensions  properly  obtained)  all  Tax
Returns that  are required to be filed by or on behalf  of or with respect to the Acquired Companies that are due after  the Closing Date for any Pre-Closing Tax
Period and for any Straddle Period and shall remit, or cause to be remitted, any Taxes due in respect of such Tax Returns; provided, that to the extent such Tax
Returns relate to a Pre-Closing Tax Period or the pre-Closing portion of a Straddle Period, such Tax Returns shall be prepared in a manner consistent with past
practice except as otherwise contemplated by this Agreement or as required by applicable Law, and Buyer shall provide such Tax Returns to Seller for review and
approval no less than thirty (30) days prior to the due date for timely filing of such Tax Returns, or if the due date is within thirty (30) days of the Closing Date, as
promptly  as  practicable  after  the  Closing  Date,  such  approval  not  to  be  unreasonably  withheld,  conditioned  or  delayed.  Five  (5)  days  following  written  notice
delivered by Buyer to Seller confirming the filing of any such Tax Return and providing a copy of such filed Tax Return to Seller, Seller shall pay to Buyer (i) with
respect to any Tax Return for a Pre-Closing Tax Period, all amounts shown as due on the Tax Return and (ii) with respect to any Tax Return for a Straddle Period,
all amounts shown as due on the Tax Return allocable to Seller under Section 9.3.

SECTION  9.8     Post-Closing  Tax  Actions.  Except  as  may  be  required  by  applicable  Law or  with  the  prior  written  consent  of  Seller  (such
consent not to be unreasonably withheld, conditioned or delayed), neither Buyer nor any Affiliate of Buyer shall (or shall cause or permit any Acquired Company
to) (i) file any Tax Return with respect to an Acquired Company in a jurisdiction in which the Acquired Company does not presently file Tax Returns with respect
to a Pre-Closing Tax Period or the pre-Closing portion of a Straddle Period; (ii) amend, refile, self-report, or otherwise modify (including by way of carry back of
any Tax attributes) any Tax Return, or agree to any waiver or extension of the statute of limitations or any period during which a Tax may be assessed, with respect
to a Pre-Closing Tax Period or the pre-Closing portion of a Straddle Period; (iii) make or change any Tax election with respect to a Pre-Closing Tax Period or the
pre-Closing portion of a Straddle Period; or (iv) initiate any voluntary disclosure or similar process, relating in whole or in part to any Acquired Company, with
respect to a Pre-Closing Tax Period or the pre-Closing portion of a Straddle Period.

SECTION 9.9    Coordination. Notwithstanding anything to the contrary in this Agreement, in the event of any conflict between this Article IX
and Article VII, the provisions of this Article IX (and not those of Article VII), shall govern matters relating to Taxes.

ARTICLE X 

OTHER COVENANTS, AGREEMENTS AND ACKNOWLEDGMENTS

SECTION 10.1    No Other Representations and Warranties; Nonreliance.

(a) Except for the representations and warranties expressly in Article IV, Seller acknowledges and agrees that none of Buyer or any of its
Representatives  or  direct  or  indirect  equity  holders  make,  or  have  made,  any  other  express  or  implied  representation  or  warranty  whatsoever  (whether  at  law
(including at  common law or by statute)  or in equity).  Except for Seller’s  representations and warranties expressly in Article III (the “Seller Representations”),
Seller disclaims any other express or implied representation or warranty whatsoever
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(whether at law (including at common law or by statute) or in equity), including related to (1) the FS Development Platform, the Acquired Companies or any of
their respective assets, employees, Permits, liabilities, operations, prospects or condition (financial or otherwise); or (2) any opinion, projection, forecast, statement
(including any forward-looking statement),  budget,  estimate,  advice or other similar information (including information related to the future revenues,  earnings,
results  or  operations  (or  any  component  thereof)),  cash  flows,  financial  condition  (or  any  component  thereof)  or  the  future  operations  of  the  FS  Development
Platform, the Company, the Project  Companies,  the Other Subsidiaries or any of their  respective assets,  employees,  Permits,  liabilities,  operations,  prospects or
condition (financial or otherwise), as well as any other business plan or cost-related plan information of or related to the foregoing (collectively, “Projections”), in
each  case,  made,  communicated  or  furnished  (orally  or  in  writing),  or  to  be  made,  communicated  or  furnished  (orally  or  in  writing),  to  Buyer  or  any  of  its
Representatives, in each case, whether made by Seller or any of its Representatives or any other Person.

(b) Except for the Seller Representations, Buyer (i) acknowledges and agrees that none of Seller or any of its Representatives or any other
Person make, or have made, any other express or implied representation or warranty whatsoever (whether at law (including at common law or by statute) or in
equity),  including  related  to  the  FS  Development  Platform,  the  Acquired  Companies  or  their  respective  assets,  employees,  Permits,  liabilities,  operations,
prospects, condition (financial or otherwise) or any Projection; and (ii) waives any and all rights, Claims and causes of action that Buyer may have against Seller
with respect to any inaccuracy of any Projection. Buyer acknowledges and agrees that (x) it has conducted to its satisfaction its own independent investigation of
the  Transactions  (including  related  to  the  FS  Development  Platform,  the  Acquired  Companies  and  their  respective  assets,  employees,  Permits,  liabilities,
operations, prospects,  condition (financial  or otherwise) and any Projection) and, in making its determination to enter into this Agreement and proceed with the
Transactions, has relied solely on the results of such independent investigation and the Seller Representations; and (y) except for the Seller Representations, Buyer
has  not  relied  on,  or  been  induced  by,  any  other  representation,  warranty  or  other  statement  of  or  by  Seller  or  any  of  its  Representatives  or  any  other  Person,
including any Projection, in making its determination to enter into this Agreement and proceed with the Transactions.

(c) Notwithstanding anything herein to the contrary, nothing in this Section 10.1 shall preclude any Party from making a Claim for Fraud
against any Person or relieve any Person for liability for Fraud.

SECTION 10.2    Mutual Release.

(a) Effective as of the Closing, except for any rights or remedies arising under the covenants and agreements (i) under this Agreement that
survive  the  Closing  under Section  7.1 (including,  for  the  avoidance  of  doubt,  any  rights  of  indemnification  under Article  VII)  or  (ii)  under  any  Ancillary
Agreement, Module Purchase Order or Surviving Affiliate Contract, and except in the case of Fraud, Buyer, on behalf of itself and its Subsidiaries (including the
Acquired Companies) and its and their respective past, present and future officers, directors, employees, agents, general or limited partners, managers, management
companies,  members,  advisors,  direct  or  indirect  equityholders,  controlling  Persons,  other  Representatives  or  controlled  Affiliates  and  any  heir,  executor,
administrator, successor or assign of any of the foregoing (collectively, the “Buyer Releasing Parties”), hereby
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irrevocably  and  unconditionally  releases  and  forever  discharges  Seller  and  its  Affiliates,  and  Seller’s  and  such  Affiliates’  respective  past,  present  and  future
officers,  directors,  employees,  agents,  general  or  limited  partners,  managers,  management  companies,  members,  advisors,  direct  or  indirect  equity  holders,
controlling Persons, other representatives or Affiliates, and any heir, executor, administrator, successor or assign of any of the foregoing (collectively, the “Seller
Released Parties”) of and from, and irrevocably and unconditionally waives and relinquishes any rights, claims or remedies arising from or related to, any and all
Claims,  causes  of  action,  Orders,  assessments,  damages,  deficiencies,  losses,  fines,  interest,  liabilities  (including  any  indebtedness),  obligations,  penalties,
executions and covenants whatsoever (in each case, whether accrued, absolute, contingent or otherwise, known or unknown, or due or to become due, express or
implied, in law or in equity, or based on contract, tort or otherwise) that any Buyer Releasing Party may have against any of the Seller Released Parties, now or in
the  future,  in  each  case  related  to  (a)  the  Company  Interests,  (b)  the  FS  Development  Platform  or  the  operation  thereof,  (c)  the  Acquired  Companies,  (d)  this
Agreement, (e) any actions taken or failed to be taken by any Seller Released Party in any capacity related to or affecting the FS Development Platform or any
Acquired Company occurring or arising on or prior to, or related to any period prior to, the Closing Date or (f) any other cause, matter or thing relating to the FS
Development  Platform  or  the  Acquired  Companies  or  the  Transactions,  including  any  claim  for  breach  of  contract,  breach  of  representation  or  warranty  or
negligent misrepresentation. Buyer, on behalf of the Buyer Releasing Parties, understands that the Buyer Releasing Parties currently have sustained, or currently
have or are subject to, or may in the future sustain or have or be subject to, as applicable, Claims, causes of action, Orders, assessments, damages, deficiencies,
losses, fines, interest, liabilities (including any indebtedness), obligations, penalties, executions and covenants for which they might otherwise have made a claim,
or sought a right or remedy, that are presently unknown or unsuspected; provided, that nothing contained in this Section 10.2 shall limited in any manner (x) any
rights of Buyer Releasing Party pursuant to this Agreement or any other agreement and instruments contemplated hereby (including the Reorganization) or (y) any
Claims for Fraud. Buyer, on behalf of the Buyer Releasing Parties,  acknowledges that the releases and waivers in this Section 10.2 have been agreed upon and
given in  light  of  such facts  and that  the releases  and waivers  are  intended to apply to  all  Claims,  causes  of  action,  Orders,  assessments,  damages,  deficiencies,
losses,  fines,  interest,  liabilities  (including  any  indebtedness),  obligations,  penalties,  executions  and  covenants.  BUYER,  ON  BEHALF  OF  THE  BUYER
RELEASING PARTIES, HEREBY EXPRESSLY WAIVES THE PROVISIONS OF SECTION 1542 OF THE CALIFORNIA CIVIL CODE (“SECTION 1542”)
AND ANY OTHER STATE, FEDERAL, PROVINCIAL OR FOREIGN STATUTE OR COMMON LAW PRINCIPLE OF SIMILAR EFFECT. SECTION 1542
READS AS FOLLOWS:

“A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS THAT THE CREDITOR OR RELEASING PARTY DOES NOT KNOW OR
SUSPECT TO EXIST IN HIS OR HER FAVOR AT THE TIME OF EXECUTING THE RELEASE AND THAT, IF KNOWN BY HIM OR
HER, WOULD HAVE MATERIALLY AFFECTED HIS OR HER SETTLEMENT WITH THE DEBTOR OR RELEASED PARTY.”

(b) Effective as of the Closing, except for any rights or remedies arising under the covenants and agreements (i) under this Agreement that
survive the Closing under Section 7.1 (including, for the avoidance of doubt, the Reorganization Documents and any rights of indemnification under Article VII);
or (ii) under any
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Ancillary Agreement, Module Purchase Order or Surviving Affiliate Contract, and except in the case of Fraud, Seller, on behalf of itself and its Subsidiaries and its
and  their  respective  past,  present  and  future  officers,  directors,  employees,  agents,  general  or  limited  partners,  managers,  management  companies,  members,
advisors,  direct  or  indirect  equityholders,  controlling  Persons,  other  Representatives  or  controlled  Affiliates  and  any  heir,  executor,  administrator,  successor  or
assign of any of the foregoing (collectively, the “Seller Releasing Parties”), hereby irrevocably and unconditionally releases and forever discharges Buyer and its
Affiliates (including the Acquired Companies), and Buyer’s and such Affiliates’ respective past, present and future officers, directors, employees, agents, general
or limited partners, managers, management companies, members, advisors, direct or indirect equity holders, controlling Persons, other representatives or Affiliates,
and any heir,  executor,  administrator,  successor or assign of any of the foregoing (collectively,  the “Buyer Released Parties”) of and from, and irrevocably and
unconditionally  waives  and  relinquishes  any  rights,  claims  or  remedies  arising  from  or  related  to,  any  and  all  Claims,  causes  of  action,  Orders,  assessments,
damages,  deficiencies,  losses,  fines,  interest,  liabilities  (including  any indebtedness),  obligations,  penalties,  executions  and covenants  whatsoever  (in  each case,
whether accrued, absolute, contingent or otherwise, known or unknown, or due or to become due, express or implied, in law or in equity, or based on contract, tort
or otherwise) that any Seller Releasing Party may have against any of the Buyer Released Parties, now or in the future, in each case related to (a) the Company
Interests, (b) the FS Development Platform or the operation thereof, (c) the Acquired Companies, (d) this Agreement, (e) any actions taken or failed to be taken by
any Buyer Released Party in any capacity related to or affecting the FS Development Platform or any Acquired Company occurring or arising on or prior to, or
related to any period prior to, the Closing Date or (f) any other cause, matter or thing relating to the FS Development Platform or the Acquired Companies or the
Transactions, including any claim for breach of contract, breach of representation or warranty or negligent misrepresentation; provided, that nothing contained in
this Section 10.2 shall  limited in any manner (x) any rights of indemnification or to advancement or reimbursement of expenses to which the current or former
directors and officers of the Acquired Companies may be entitled hereunder or pursuant to the Acquired Companies’ Organizational Documents, (y) any rights of
Seller Releasing Party pursuant to this Agreement or any other agreement and instruments contemplated hereby (including the Reorganization) or (z) any Claims
for Fraud. Seller, on behalf of the Seller Releasing Parties, understands that the Seller Releasing Parties currently have sustained, or currently have or are subject
to, or may in the future sustain or have or be subject to, as applicable, Claims, causes of action, Orders, assessments, damages, deficiencies, losses, fines, interest,
liabilities (including any indebtedness), obligations, penalties, executions and covenants for which they might otherwise have made a claim, or sought a right or
remedy,  that  are  presently  unknown  or  unsuspected.  Seller,  on  behalf  of  the  Seller  Releasing  Parties,  acknowledges  that  the  releases  and  waivers  in  this
Section 10.2 have been agreed upon and given in light of such facts and that the releases and waivers are intended to apply to all Claims, causes of action, Orders,
assessments, damages, deficiencies, losses, fines, interest, liabilities (including any indebtedness), obligations, penalties, executions and covenants. SELLER, ON
BEHALF OF THE SELLER RELEASING PARTIES HEREBY EXPRESSLY WAIVES THE PROVISIONS OF SECTION 1542 AND ANY OTHER STATE,
FEDERAL, PROVINCIAL OR FOREIGN STATUTE OR COMMON LAW PRINCIPLE OF SIMILAR EFFECT. SECTION 1542 READS AS FOLLOWS:
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“A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS THAT THE CREDITOR OR RELEASING PARTY DOES NOT KNOW OR
SUSPECT TO EXIST IN HIS OR HER FAVOR AT THE TIME OF EXECUTING THE RELEASE AND THAT, IF KNOWN TO HIM OR
HER, WOULD HAVE MATERIALLY AFFECTED HIS OR HER SETTLEMENT WITH THE DEBTOR OR RELEASED PARTY.”

(c) The Buyer Released Parties and the Seller Released Parties are intended third-party beneficiaries of this Section 10.2, with full rights of
enforcement of this Section 10.2 as if a party hereto.

SECTION 10.3    Retention of Counsel. In any dispute or proceeding arising under or in connection with this Agreement after the Closing, (a)
Seller shall have the right, at its election, to retain Skadden, Arps, Slate, Meagher & Flom LLP or Winston & Strawn LLP to represent it in such matter, even if
such representation shall be adverse to Buyer, the Acquired Companies; (b) Buyer for itself and for its Representatives (including the Acquired Companies after
the Closing), successors and assigns, hereby irrevocably consent to any such representation in any such matter; and (c) Buyer for itself and for its Representatives
(including  the  Acquired  Companies  after  the  Closing),  successors  and  assigns,  hereby  irrevocably  waive  any  actual  or  potential  conflict  arising  from any  such
representation in the event of (i) any adversity between the interests of Seller or its Affiliates, on the one hand, and Buyer, the Acquired Companies, on the other
hand, in any such matter or (ii) any Protected Communication.

SECTION 10.4    Protected Communications. The Parties agree that, effective as of Closing, without the need for any further action, (a) all right,
title and interest of any of the Acquired Companies in and to all Protected Communications shall thereupon transfer to and be vested solely in Seller, and (b) any
and  all  protections  from  disclosure,  including  attorney-client  privileges  and  work  product  protections,  associated  with  or  arising  from  any  Protected
Communications that  would have been exercisable  by any Acquired Company shall  thereupon be vested exclusively in Seller  and shall  be exercised or waived
solely  as  directed by Seller.  Notwithstanding the foregoing,  if  a  dispute  arises  between Buyer,  any Acquired Company,  on the one hand,  and any other  Person
(except  for  Seller  or  any  of  its  Representatives),  on  the  other  hand,  Buyer  or  the  Acquired  Companies  may  exercise  any  and  all  protections  from  disclosure,
including attorney-client privileges and work product protections, associated with or arising from any Protected Communications; provided, that, none of Buyer,
the Acquired Companies,  or  any Person acting on any of their  behalf,  shall,  without  the prior  written consent  of  Seller,  waive or attempt  to waive,  or  take any
action that could result in a waiver of, any such protection against disclosure, including the attorney-client privileges or work product protection of, or provide to
such Person or its Representatives, any Protected Communication.

SECTION 10.5    No Waiver of Privilege, Protection From Disclosure or Use. The Parties understand and agree that nothing herein, including
Section 10.3 and Section 10.4, shall be deemed to be a waiver of any applicable attorney-client privilege or other protection from disclosure or use related to any
Protected  Communication.  Each Party  understands  and agrees  that  it  has  undertaken reasonable  efforts  to  prevent  the  disclosure  of  Protected  Communications.
Notwithstanding  those  efforts,  the  Parties  understand  and  agree  that  the  consummation  of  the  Transactions  and  the  transactions  contemplated  by  the  Ancillary
Agreements or the Module
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Purchase  Orders  could  result  in  the  inadvertent  disclosure  of  Protected  Communications.  The  Parties  further  understand  and  agree  that  any  disclosure  of  any
Protected Communications shall not waive or otherwise prejudice any claim of confidentiality, privilege, or protection from disclosure.

ARTICLE XI 

MISCELLANEOUS PROVISIONS

SECTION 11.1    Amendment. This Agreement may be amended, supplemented or changed only by a written instrument signed by Buyer and
Seller.

SECTION 11.2    Waiver. No failure on the part of any Party to exercise any power, right, privilege or remedy hereunder, and no delay on the
part of any Party in exercising any power, right, privilege or remedy hereunder, shall operate as a waiver of such power, right, privilege or remedy, and no single or
partial exercise of any such power, right, privilege or remedy shall preclude any other or further exercise thereof or of any other power, right, privilege or remedy.
No Party shall be deemed to have waived any Claim arising out of this Agreement, or any power, right, privilege or remedy hereunder, unless the waiver of such
Claim,  power,  right,  privilege  or  remedy is  expressly  set  forth  in  a  written  instrument  duly  executed  and delivered  on behalf  of  Buyer  or  Seller,  and  any such
waiver shall not be applicable or have any effect except in the specific instance in which it is given.

SECTION 11.3    Entire Agreement; Counterparts. This Agreement and the Confidentiality Agreement are the entire agreement, and supersede
all  prior  agreements  and  understandings,  both  written  and  oral,  among  or  between  any  of  the  Parties  related  to  the  subject  matter  hereof  and  thereof.  This
Agreement may be executed in several counterparts, each of which shall be deemed an original and all of which shall be one and the same instrument. Delivery of
an executed counterpart hereof by facsimile or other electronic transmission shall be effective as delivery of an original counterpart hereof.

SECTION 11.4    Applicable Law; Jurisdiction; WAIVER OF JURY TRIAL. This Agreement, and all Claims and causes of action (whether in
contract or in tort or otherwise, or whether at law (including at common law or by statute) or in equity) that may be based on, arise out of or relate hereto or the
negotiation,  execution,  performance or subject matter  hereof,  shall  be governed by the Laws of the State of Delaware applicable to agreements made and to be
performed  solely  therein,  without  giving  effect  to  principles  of  conflicts  of  law that  would  direct  the  application  of  the  laws  of  another  jurisdiction.  Except  as
provided  in Section  2.5 and Section  9.1,  for  any  Claim  or  cause  of  action  that  may  be  based  on,  arise  out  of  or  relate  hereto  or  the  negotiation,  execution,
performance or subject matter hereof, each Party (a) irrevocably and unconditionally consents and submits to the exclusive jurisdiction and venue of the Court of
Chancery of the State of Delaware or, to the extent such court does not have jurisdiction, the U.S. District Court for the District of Delaware or, to the extent such
court does not have jurisdiction, the Superior Court of the State of Delaware or, to the extent such court does not have jurisdiction, any other federal or state court
of competent jurisdiction in the United States, (b) agrees that all Claims and causes of action shall be heard and determined exclusively in the courts identified in
clause (a) of this Section 11.4, (c) waives any objection to laying venue in any such Claim or cause of action in such courts, (d) waives any objection that any
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such court is an inconvenient forum or does not have jurisdiction over any Party and (e) agrees that service of process upon such Party in any such Claim or cause
of action shall be effective if such process is given as a notice under Section 11.9. EACH PARTY IRREVOCABLY WAIVES ANY AND ALL RIGHT TO
TRIAL  BY  JURY  IN  ANY  CLAIM  OR  CAUSE  OF  ACTION  that  may  be  based  on,  arise  out  of  or  relate  HERETO  or  the  negotiation,  execution,
performance or subject matter hereof.

SECTION 11.5    Remedies; Specific Performance.

(a) Except as otherwise provided herein, prior to the Closing, any and all remedies herein expressly conferred upon a Party shall be deemed
cumulative with and not exclusive of any other remedy conferred hereby, or by law or equity upon such Party, and the exercise by a Party of any one remedy shall
not preclude the exercise of any other remedy.

(b) The  Parties  acknowledge  and  agree  that  irreparable  damage  would  occur  if  any  of  the  provisions  hereof  were  not  performed  in
accordance with their specific terms or were otherwise breached, and that monetary damages, even if available, would not be an adequate remedy therefor. It is
accordingly agreed that, at any time prior to the valid termination hereof under Article VIII, the Parties shall be entitled to an injunction or injunctions to prevent
breaches or threatened breaches hereof and to enforce specifically the performance of terms and provisions hereof, including the right of a Party to cause the other
Party to consummate the Acquisition and the other Transactions and the transactions contemplated by the Ancillary Agreements, in any court referred to in Section
11.4, without proof of actual damages (and each Party waives any requirement for the securing or posting of any bond in connection with such remedy), this being
in addition to any other remedy to which they are entitled at law or in equity. The Parties further agree not to assert (i) that a remedy of specific enforcement is
unenforceable, invalid, contrary to Law or inequitable for any reason or (ii) that a remedy of monetary damages would provide an adequate remedy for any such
breach.  If  any  Party  brings  any Claim to  enforce  specifically  the  performance  of  the  terms  and provisions  hereof,  then,  notwithstanding  anything  herein  to  the
contrary, the End Date shall automatically be extended by the period of time between the commencement of such Claim and the date on which such Claim is fully
and finally resolved, plus any additional period determined by a court of competent jurisdiction.

(c) Without in any way limiting a Party’s rights under Section 11.5(b),  if  an award of damages is sought against  a Party for any breach
hereof occurring prior to the Closing, such damages shall not be limited to reimbursement of expenses or out-of-pocket costs but shall also include the right to seek
damages  based  on  loss  of  the  economic  benefits  of  the  Transactions  and  the  transactions  contemplated  by  the  Ancillary  Agreements  and  the  Module  Purchase
Orders to such Party or loss of opportunity to such Party.

(d) Notwithstanding Section 11.5(b), the Parties explicitly agree that the right of Seller to specific performance or other equitable remedies
to cause the Equity Financing under the Equity Commitment Letter to be funded to fund the Purchase Price shall be subject to the requirements that (i) all of the
conditions to Closing set forth in Section 6.1 and Section 6.2 were satisfied (other than the conditions to be satisfied at the Closing) at the time when the Closing
would have been required to occur but for the failure of the Equity Financing to be funded;
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(ii) Buyer fails to consummate the Closing in accordance with Section 2.2; and (iii) Seller has confirmed by irrevocable written notice to Buyer that Seller is ready,
willing and able to consummate the Closing if specific performance is granted and the Equity Financing is funded.

SECTION 11.6    Payment of Expenses. Except as provided herein, whether or not the Closing occurs,  each Party shall pay its own expenses
incident to preparing for, entering into and carrying out this Agreement, the Transactions and the transactions contemplated by the Ancillary Agreements and the
Module Purchase Orders.

SECTION 11.7    Publicity. No Party shall issue any press release or make any other public announcement relating hereto or the Transactions
without the prior written consent of the other Party, except to the extent required by applicable Law or the rules of any national securities exchange on which such
Party’s or such Party’s Affiliates’ securities are listed; provided, that, in each case, the disclosing Party provides the other Party with a reasonable opportunity to
review and comment on such disclosure. Notwithstanding any of the foregoing, (i) Buyer may provide ordinary course communications regarding this Agreement
and the Transactions to existing or prospective general and limited partners, equity holders, members, managers and investors of Buyer and its Affiliates (provided,
that  Buyer  informs each of  the  foregoing Persons that  such communications  may contain  non-public  and confidential  and proprietary  information,  and that  the
confidentiality terms of this Agreement apply to them); and (ii) the prior written consent of the other Party shall not be required hereunder with respect to any press
release or public announcement that is substantially similar to a press release or public announcement previously issued with the prior written consent of such other
Party.

SECTION 11.8     Assignability; Third-Party Rights.  Neither  this  Agreement  nor  any of  the  rights,  interests  or  obligations  hereunder  may be
assigned  or  delegated,  in  whole  or  in  part,  by  operation  of  law  or  otherwise,  by  any  Party  without  the  prior  written  consent  of  the  other  Party,  and  any  such
assignment without such prior written consent shall be null and void; provided, that Buyer may, without obtaining the consent of Seller, assign this Agreement or
any rights or duties under this Agreement to any Affiliate of Buyer; provided, further, that Buyer shall remain liable for all obligations of Buyer set forth herein.
This Agreement shall be binding upon, and shall be enforceable by and inure to the benefit of, the Parties and their respective successors and permitted assigns.
Except  as  provided in Section 5.11 or Section 10.2,  nothing herein  is  intended to  or  shall  confer  upon any Person (except  for  the  Parties)  any right,  benefit  or
remedy of any nature whatsoever.

SECTION 11.9    Notices. All notices and other communications hereunder shall be in writing and shall be deemed given (a) when delivered
personally by hand, (b) when sent by email (with written confirmation of receipt by nonautomatic means, whether electronic or otherwise) or (c) one (1) Business
Day after the day sent by an internationally recognized overnight courier (with written confirmation of receipt), in each case, at the following addresses and email
addresses (or to such other address or email address as a Party may have specified by notice given to the other Party under this Section 11.9):
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if to Seller:

First Solar Electric, LLC 
c/o First Solar, Inc. 
350 West Washington Street, Suite 600 
Tempe, AZ 85281 
Attention:    generalcounsel@firstsolar.com
Email:        General Counsel

with copies (which shall not constitute notice) to:

First Solar, Inc. 
350 West Washington Street, Suite 600 
Tempe, AZ 85281 
Attention:    Richard Romero
Email:        [***]

and with copies (which shall not constitute notice) to:

Skadden, Arps, Slate, Meagher & Flom LLP 
1440 New York Avenue, N.W. 
Washington, DC 20005 
Attention:     Lance Brasher 
        Pankaj Sinha

Richard Oliver
Email:        lance.brasher@skadden.com 
        pankaj.sinha@skadden.com 
        richard.oliver@skadden.com

and, if to Buyer:

Leeward Renewable Energy Development, LLC 
6688 North Central Expressway, Suite 500 
Dallas, Texas 75206 
Attention:    Theodore D. Matula 
Email:         [***]

with a copy (which shall not constitute notice) to:

Shearman & Sterling LLP
599 Lexington Avenue
New York, NY 10022
Attention:     Robert N. Freedman

Scott Petepiece
Email:         Robert.Freedman@Shearman.com

SPetepiece@Shearman.com
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SECTION 11.10    Severability. Any term or provision hereof that is invalid or unenforceable in any situation in any jurisdiction shall not affect
the validity or enforceability of the remaining terms and provisions hereof or the validity or enforceability of the offending term or provision in any other situation
or in any other jurisdiction.

SECTION 11.11    Construction.

(a) No Strict Construction. The Parties agree that they have been represented by counsel during the negotiation and execution hereof and,
therefore, waive the application of any Law, holding or rule of construction providing that ambiguities in a Contract or other document shall be construed against
the  Party  drafting  such  Contract  or  document.  Each  Party  has  participated  in  the  drafting  and  negotiation  hereof.  If  an  ambiguity  or  question  of  intent  or
interpretation  arises,  this  Agreement  must  be  construed  as  if  it  is  drafted  by  all  the  Parties,  and  no  presumption  or  burden  of  proof  shall  arise  favoring  or
disfavoring any Party by virtue of authorship of any of the provisions hereof.

(b) Time Periods.  When  calculating  the  period  of  time  prior  to  which,  within  which  or  after  which  any  act  is  to  be  done  or  step  taken
pursuant hereto, the date that is the reference date in calculating such period shall be excluded.

(c) Dollars. Unless otherwise specifically indicated, any reference herein to “$” means U.S. dollars.

(d) Gender  and  Number.  Any  reference  herein  to  gender  shall  include  all  genders,  and  words  imparting  the  singular  number  only  shall
include the plural and vice versa.

(e) Articles, Sections and Headings. When a reference is made herein to an Article or a Section, such reference shall be to an Article or a
Section hereof unless otherwise indicated. The table of contents and headings herein are for reference purposes only and shall not affect in any way the meaning or
interpretation hereof.

(f) Include. Whenever the words “include,” “includes” or “including” are used herein, they shall be deemed to be followed by the words
“without limitation.”

(g) Hereof. The words “hereof,” “hereto,” “hereby,” “herein” and “hereunder” and words of similar import when used herein shall refer to
this Agreement as a whole and not to any particular provision hereof.

(h) Extent.  The word “extent” in the phrase “to the extent” means the degree to which a subject or other thing extends, and such phrase
shall not mean simply “if.”

(i) Contracts; Laws.  (i)  Any Contract  referred  to  herein  or  in  the  Seller  Disclosure  Schedule  means such Contract  as  from time to  time
amended,  modified  or  supplemented  prior  to  the  Closing  Date  and  (ii)  any  Law defined  or  referred  to  herein  means  such  Law as  from time  to  time  amended,
modified or supplemented prior to the date hereof, and includes all rules and regulations promulgated under such Law.

    97



(j) Persons. References to a Person are also to its successors and permitted assigns.

(k) Exhibits and Disclosure Schedule. The Exhibits hereto and the Seller Disclosure Schedule are incorporated and made a part hereof and
are an integral part hereof. The Seller Disclosure Schedule shall be organized into sections that correspond to the Sections hereof. Any item specifically set forth in
a particular section of the Seller Disclosure Schedule that corresponds to a Section hereof to which the item relates shall apply to and be deemed disclosed with
respect to such Section hereof and each other Section hereof to the extent that the relevance of such disclosure to such other Section is reasonably apparent on the
face of such disclosure. Each capitalized term used in any Exhibit or in the Seller Disclosure Schedule but not otherwise defined therein has the meaning given to
such  term  herein.  The  Seller  Disclosure  Schedule  may  include  items  that  are  not  material  in  order  to  avoid  any  misunderstanding,  and  such  inclusion,  or  any
references  to  dollar  amounts  herein  or  in  the  Seller  Disclosure  Schedule,  shall  not  be  deemed  to  be  an  acknowledgement  or  representation  that  such  items  are
material, to establish any standard of materiality or to define further the meaning of such terms for purposes hereof or otherwise.

(l) Made Available. A document or information shall be deemed to have been “made available” or otherwise delivered to Buyer if such
document  or  information  has  been  posted  to  the  “Saguaro”  electronic  data  room maintained  by  Seller  Parent  in  connection  with  the  Transactions  or  otherwise
delivered, which may be by email, to Buyer or its Representatives, in each case, no later than 9:00 p.m., New York City time on January 22, 2021.

SECTION 11.12    R&W Insurance Policy. Nothing in this Agreement shall in any way limit Buyer or any of their respective Affiliates from
making any claims or receiving any recovery under the R&W Insurance Policy or any Additional RWI Policy, whether for breaches under this Agreement or any
other claim that may be permitted or made under the R&W Insurance Policy or any Additional RWI Policy.

[Signature Pages Follow]
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IN WITNESS WHEREOF, the undersigned has caused this Agreement to be executed and delivered as of the date first written above.

LEEWARD RENEWABLE ENERGY DEVELOPMENT, LLC

By:
Name:
Title:

    [SIGNATURE PAGE TO PURCHASE AND SALE AGREEMENT]



IN WITNESS WHEREOF, the undersigned has caused this Agreement to be executed and delivered as of the date first written above.

FIRST SOLAR ELECTRIC, LLC

By:
Name:
Title:

FIRST SOLAR, INC. 
(solely with respect to Section 5.17)

By:
Name:
Title:

By:
Name:
Title:

    [SIGNATURE PAGE TO PURCHASE AND SALE AGREEMENT]



EXHIBIT 31.1

CERTIFICATION OF CHIEF EXECUTIVE OFFICER
PURSUANT TO 15 U.S.C. SECTION 7241, AS

ADOPTED PURSUANT TO SECTION 302 OF THE SARBANES-OXLEY ACT OF 2002

I, Mark R. Widmar, certify that:

(1) I  have  reviewed  the  Quarterly  Report  on  Form  10-Q  of  First  Solar,  Inc.,  a  Delaware  corporation,  for  the  period  ended  March  31,  2021,  as  filed  with  the
Securities and Exchange Commission;

(2) Based on my knowledge, this report does not contain any untrue statement of a material fact or omit to state a material fact necessary to make the statements
made, in light of the circumstances under which such statements were made, not misleading with respect to the period covered by this report;

(3) Based on my knowledge, the financial statements and other financial  information included in this report,  fairly present in all  material  respects the financial
condition, results of operations and cash flows of the registrant as of and for, the periods presented in this report;

(4) The registrant's other certifying officer and I are responsible for establishing and maintaining disclosure controls and procedures (as defined in Exchange Act
Rules 13a-15(e) and 15d-15(e)) and internal control over financial reporting (as defined in Exchange Act Rules 13a-15(f) and 15d-15(f)) for the registrant and
have:

(a) Designed such disclosure controls and procedures, or caused such disclosure controls and procedures to be designed under our supervision, to ensure that
material  information relating to the registrant,  including its  consolidated subsidiaries,  is  made known to us by others  within those entities,  particularly
during the period in which this report is being prepared;

(b) Designed such internal control over financial reporting, or caused such internal control over financial reporting to be designed under our supervision, to
provide  reasonable  assurance  regarding  the  reliability  of  financial  reporting  and  the  preparation  of  financial  statements  for  external  purposes  in
accordance with generally accepted accounting principles;

(c) Evaluated the effectiveness of the registrant's disclosure controls and procedures and presented in this report our conclusions about the effectiveness of the
disclosure controls and procedures, as of the end of the period covered by this report based on such evaluation; and

(d) Disclosed  in  this  report  any  change  in  the  registrant's  internal  control  over  financial  reporting  that  occurred  during  the  registrant's  most  recent  fiscal
quarter (the registrant's fourth fiscal quarter in the case of an Annual Report) that has materially affected, or is reasonably likely to materially affect, the
registrant's internal control over financial reporting; and

(5) The registrant's other certifying officer and I have disclosed, based on our most recent evaluation of internal control over financial reporting, to the registrant's
auditors and the audit committee of the registrant's board of directors (or persons performing the equivalent functions):

(a) All significant deficiencies and material weaknesses in the design or operation of internal control over financial reporting which are reasonably likely to
adversely affect the registrant's ability to record, process, summarize and report financial information; and

(b) Any fraud,  whether  or  not  material,  that  involves  management  or  other  employees  who have  a  significant  role  in  the  registrant's  internal  control  over
financial reporting.



April 29, 2021 By: /s/ MARK R. WIDMAR
Name: Mark R. Widmar
Title: Chief Executive Officer



EXHIBIT 31.2

CERTIFICATION OF CHIEF FINANCIAL OFFICER
PURSUANT TO 15 U.S.C. SECTION 7241, AS

ADOPTED PURSUANT TO SECTION 302 OF THE SARBANES-OXLEY ACT OF 2002

I, Alexander R. Bradley, certify that:

(1) I  have  reviewed  the  Quarterly  Report  on  Form  10-Q  of  First  Solar,  Inc.,  a  Delaware  corporation,  for  the  period  ended  March  31,  2021,  as  filed  with  the
Securities and Exchange Commission;

(2) Based on my knowledge, this report does not contain any untrue statement of a material fact or omit to state a material fact necessary to make the statements
made, in light of the circumstances under which such statements were made, not misleading with respect to the period covered by this report;

(3) Based on my knowledge, the financial statements and other financial  information included in this report,  fairly present in all  material  respects the financial
condition, results of operations and cash flows of the registrant as of and for, the periods presented in this report;

(4) The registrant's other certifying officer and I are responsible for establishing and maintaining disclosure controls and procedures (as defined in Exchange Act
Rules 13a-15(e) and 15d-15(e)) and internal control over financial reporting (as defined in Exchange Act Rules 13a-15(f) and 15d-15(f)) for the registrant and
have:

(a) Designed such disclosure controls and procedures, or caused such disclosure controls and procedures to be designed under our supervision, to ensure that
material  information relating to the registrant,  including its  consolidated subsidiaries,  is  made known to us by others  within those entities,  particularly
during the period in which this report is being prepared;

(b) Designed such internal control over financial reporting, or caused such internal control over financial reporting to be designed under our supervision, to
provide  reasonable  assurance  regarding  the  reliability  of  financial  reporting  and  the  preparation  of  financial  statements  for  external  purposes  in
accordance with generally accepted accounting principles;

(c) Evaluated the effectiveness of the registrant's disclosure controls and procedures and presented in this report our conclusions about the effectiveness of the
disclosure controls and procedures, as of the end of the period covered by this report based on such evaluation; and

(d) Disclosed  in  this  report  any  change  in  the  registrant's  internal  control  over  financial  reporting  that  occurred  during  the  registrant's  most  recent  fiscal
quarter (the registrant's fourth fiscal quarter in the case of an Annual Report) that has materially affected, or is reasonably likely to materially affect, the
registrant's internal control over financial reporting; and

(5) The registrant's other certifying officer and I have disclosed, based on our most recent evaluation of internal control over financial reporting, to the registrant's
auditors and the audit committee of the registrant's board of directors (or persons performing the equivalent functions):

(a) All significant deficiencies and material weaknesses in the design or operation of internal control over financial reporting which are reasonably likely to
adversely affect the registrant's ability to record, process, summarize and report financial information; and

(b) Any fraud,  whether  or  not  material,  that  involves  management  or  other  employees  who have  a  significant  role  in  the  registrant's  internal  control  over
financial reporting.



April 29, 2021 By: /s/ ALEXANDER R. BRADLEY
Name: Alexander R. Bradley
Title: Chief Financial Officer



EXHIBIT 32.1

CERTIFICATION OF
CHIEF EXECUTIVE OFFICER AND CHIEF FINANCIAL OFFICER

PURSUANT TO 18 U.S.C. SECTION 1350,
AS ADOPTED PURSUANT TO SECTION 906 OF THE SARBANES-OXLEY ACT OF 2002

In  connection  with  the  Quarterly  Report  on  Form  10-Q  of  First  Solar,  Inc.,  a  Delaware  corporation,  for  the  period  ended  March  31,  2021,  as  filed  with  the
Securities  and Exchange Commission,  each of the undersigned officers  of  First  Solar,  Inc.  certifies  pursuant  to 18 U.S.C. Section 1350, as adopted pursuant  to
Section 906 of the Sarbanes-Oxley Act of 2002, that, to his respective knowledge:

(1) the quarterly report fully complies with the requirements of Section 13(a) or 15(d) of the Securities Exchange Act of 1934, as amended; and

(2) the information contained in the quarterly report fairly presents, in all material respects, the financial condition and results of operations of First Solar, Inc. for
the periods presented therein.

April 29, 2021 By: /s/ MARK R. WIDMAR
Name: Mark R. Widmar
Title: Chief Executive Officer

April 29, 2021 By: /s/ ALEXANDER R. BRADLEY
Name: Alexander R. Bradley
Title: Chief Financial Officer


