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Item 1.01. Entry into a Material Definitive Agreement.
The following descriptions of the various agreements below are a summary of certain of their terms only and are qualified in their entirety by the full text of the
agreements which are being filed with this Report on Form 8-K.
Stock Purchase and Merger Agreement
On November 12, 2018, Avenue Therapeutics, Inc. (the “Company”), a subsidiary of Fortress Biotech, Inc. (“Fortress), entered into a Stock Purchase and Merger
Agreement (the “SPMA”) with InvaGen Pharmaceuticals Inc. (the “Buyer”) and Madison Pharmaceuticals Inc., a newly formed wholly-owned subsidiary of the
Buyer, pursuant to which the Buyer will purchase, for $35 million, common shares representing 33.3% of the fully diluted capitalization of the Company (the
“Stock Purchase Transaction”) and subsequently acquire the remaining issued and outstanding capital stock of the Company for $180 million, subject to certain
reductions, in a reverse subsidiary merger transaction (the “Merger Transaction”). Pursuant to the terms and subject to the conditions set forth in the SPMA, the
Buyer will, at second closing, hold 100% of the issued and outstanding equity interests of the Company.
The aggregate consideration to be paid by the Buyer under the SPMA is $215 million in cash, subject to certain potential reductions, which Buyer intends to have
sufficient immediately available funds to pay. In addition, the Company is subject to certain lock-up restrictions and agreed not to (subject to customary
exceptions), during the period commencing at the signing of the SPMA until the Merger Transaction, issue, buy, sell, or otherwise subject to a security interest,
pledge, hypothecation, mortgage or lien, any securities of the Company.
Consummation of the Merger Transaction is conditioned, among other things, upon U.S. Food and Drug Administration (“FDA”) approval of IV Tramadol, its
labeling and scheduling and the absence of any Risk Evaluation and Mitigation Strategy restrictions in effect with respect to IV Tramadol, as well as the expiration
of any waiting period applicable to the acquisition under the Hart-Scott-Rodino Antitrust Improvements Act of 1976, as amended.
The SPMA contains customary representations, warranties, covenants and termination rights as well as certain customary closing conditions, including the
approval of the Company’s stockholders of the Stock Purchase Transaction and the Merger Transaction.
Stockholders Agreement
Concurrently with the execution and delivery of the SPMA, the Company, certain stockholders of the Company, including Fortress (the “Stockholders”), and the
Buyer entered into a stockholders agreement (the “Stockholders Agreement”), pursuant to which, among other things, the Buyer obtained the right to appoint three
directors to the Company’s seven member Board of Directors, one of whom must qualify as an independent director, upon the closing of the Stock Purchase
Transaction. The Stockholders Agreement also entitles the Buyer to veto rights over certain Company actions in the event the Merger Transaction fails to close.
Credit Agreement and Guaranty
Concurrently with the execution and delivery of the SPMA, the Company and the Buyer entered into a credit agreement (the “Credit Agreement”), pursuant to
which the Buyer will provide initial financing to the Company in an amount of up to $3 million in the form of a line of credit, up to the closing of the Stock
Purchase Transaction. Any amounts drawn on the line of credit will be deducted from the aggregate consideration payable to the Company pursuant to the Stock
Purchase Transaction. Subject to the terms and conditions described in the SPMA, the Buyer may also provide interim financing to the Company in an amount of
up to $7 million during the time period between the Stock Purchase Transaction and the Merger Transaction. Any amounts drawn on the interim financing will be
deducted from the aggregate consideration payable to Company stockholders by virtue of the Merger Transaction.
Concurrently with the execution and delivery of the Credit Agreement, Fortress and the Buyer entered into a guaranty (the “Guaranty”), pursuant to which Fortress
guaranteed the full payment to the Buyer, when due, of all amounts of (x) all obligations of the Company to the Buyer under the Credit Agreement, whether for
principal interest, fees, charges, expenses or otherwise, and (y) any and all costs and expenses incurred by the Buyer in enforcing any of its rights under the
Guaranty.

Voting and Support Agreement
Concurrently with the execution and delivery of the SPMA, the Company, the Stockholders and the Buyer entered into a voting and support agreement (the
“Voting Agreement”), pursuant to which, among other things, the Stockholders will (i) be present at any meeting of the Company’s stockholders, in person or
represented by proxy, or otherwise cause all of their voting securities to be counted as present for purposes of calculating a quorum, and (ii) vote or cause to be
voted (including by proxy or written consent, if applicable) all of their securities in favor of the Proposals (as defined in the SPMA), adjourning or postponing the
stockholders meeting to a later date if there are not sufficient votes for the requisite stockholder approval, electing the Buyer Directors (as defined in the
Stockholders Agreement) as members of the board of directors of the Company or any other matter necessary for the consummation of the Stock Purchase
Transaction, Merger Transaction and any other transactions contemplated by the SPMA or the ancillary agreements. Further, pursuant to the Voting Agreement,
the Stockholders will vote against any Takeover Proposal (as defined in the SPMA), any other action made in opposition to adoption of the SPMA or the ancillary
agreements, any action reasonably expected to materially impede any of the transactions contemplated by the SPMA or the ancillary agreements or any action
reasonably expected to result in a breach in any respect of any covenant, representation or warranty or any other obligation or agreement of the Company contained
in the SPMA, or of the Stockholders contained in the Voting Agreement. In addition, the Stockholders agreed not to transfer any Company securities held by them
until the earlier of the Merger Transaction and the termination of the SPMA.
Waiver Agreement
Concurrently with the execution and delivery of the SPMA, the Company, the Buyer and Fortress entered into a waiver agreement (the “Waiver Agreement”),
pursuant to which, among other things, Fortress irrevocably waived its right to receive dividends of the Company’s common shares under the terms of the Class A
Preferred Stock and any fees, payments, reimbursements or other distributions under a certain management services agreement between the Company and Fortress
and the Founders Agreement (as defined in the SPMA), for the period from the effective date of the Waiver Agreement to the termination of Buyer’s rights under
Section 4 of the Stockholders Agreement. Pursuant to the Waiver Agreement, immediately prior to the closing of the Merger Transaction, Fortress will convert all
of its preferred shares into common shares pursuant to the terms of the certificate of incorporation of the Company, as amended from time to time.
Restrictive Covenant Agreement
Concurrently with the execution and delivery of the SPMA, the Buyer and Fortress entered into a restrictive covenant agreement under which, among other things,
Fortress agrees not to engage or participate in, or render services to any person engaged in, the business of hospital administered pain management anywhere in the
world other than Canada, Central America, or South America, or solicit certain empoloyees, during the pendency of the SPMA and for a period of five years after
the Merger Transaction.
Indemnification Agreement
Concurrently with the execution and delivery of the SPMA, the Buyer and Fortress entered into an indemnification agreement (the “Indemnification Agreement”),
pursuant to which Fortress agreed to indemnify and hold harmless the Buyer from and against all losses arising out of any breach or inaccuracy of any
representation or warranty of the Company contained in the SPMA or any ancillary agreement. Pursuant to the Indemnification Agreement, except in the case of
fraud or intentional misrepresentation, the maximum liability of Fortress (other than with respect to any breach or inaccuracy of any Fundamental Representation,
as defined in the Indemnification Agreement) is limited to $7,000,000. Except in the case of fraud or intentional misrepresentation, the maximum liability of
Fortress solely with respect to any breach or inaccuracy of any Fundamental Representation is limited to $35,000,000. Claims agreed to or adjudicated prior to the
Merger Transaction will be reduced from the Merger Transaction consideration. Claims surviving the Merger Transaction and agreed to or adjudicated after the
Merger Transaction will be reduced from amounts payable under the CVR Agreement (defined below).
Contingent Value Rights Agreement
Following the execution and delivery of the SPMA and prior to the closing of the Merger Transaction, the Company intends to enter into a Contingent Value
Rights Agreement (the “CVR Agreement”) with a trust company as rights agent, pursuant to which holders of common shares of the Company (each, a “Holder”),
excluding any shares to be cancelled and retired in accordance with the SPMA and any dissenting shares, will be entitled to receive one Contingent Value Right
(“CVR”) for each share held immediately prior to the Merger Transaction.
Each CVR represents the right of its holder to receive a contingent cash payment pursuant to the CVR Agreement upon the achievement of certain milestones. If,
during the period commencing on the day following the closing of the Merger Transaction until December 31, 2028, IV Tramadol generates at least $325 million
or more in Net Sales (as defined in the CVR Agreement) in a calendar year, each Holder shall entitled to receive their pro rata share of (i) if the product generated
less than $400 million in Net Sales during such calendar year, 10% of Gross Profit (as defined in the CVR Agreement), (ii) if the product generated between $400
million and $500 million in Net Sales during such calendar year, 12.5% of Gross Profit, or (iii) if the product generated more than $500 million in Net Sales during
such calendar year, 15% of Gross Profit. Additionally, at any time beginning on January 1, 2029 that IV Tramadol has generated at least $1.5 billion in aggregate
Net Sales, then with respect to each calendar year in which IV Tramadol generates $100 million or more in Net Sales, each Holder shall be entitled to receive their
pro rata share of an amount equal to 20% of the Gross Profit generated by IV Tramadol. These additional payments will terminate on the earlier of December 31,
2036 and the date (which may be extended by up to 6 months) that any person has received approval from the FDA for an Abbreviated New Drug Application or
an FDA AP-rated 505(b)(2) NDA using IV Tramadol.

Item 5.02. Departure of Directors or certain officers; Election of Directors; Appointment of certain officers; compensatory Arrangements of certain
officers.
The following descriptions of the various agreements below are a summary of certain of their terms only and are qualified in their entirety by the full text of the
agreements which are being filed with this Report on Form 8-K.
On November 12, 2018, the Company and Lucy Lu, M.D. (the “Executive”) entered into an amendment (the “Amendment”) to the Executive Employment
Agreement, dated June 10, 2015 (the “Employment Agreement”), pursuant to which the Executive shall be vested in one hundred percent (100%) of all unvested
equity rewards in the event of the termination of the Employment Agreement upon her death, complete disability, termination without cause or resignation for
good reason not in connection with a change of control (other than certain equity awards which may be granted following the Stock Purchase Transaction).
Pursuant to the Amendment, the Executive’s separation benefits following her termination without cause or resignation for good reason in connection with a
change of control is subject to an additional condition that the Executive has not entered into a new employment agreement with the Company’s acquirer or an
affiliate thereof.
Concurrently with the execution and delivery of the SPMA, the Buyer and the Executive entered into a restrictive covenant agreement (the “Executive RCA”),
under which the Executive agrees not to engage or participate in, or render services to any person engaged in, the business of hospital administered pain
management anywhere in the world other than Canada, Central America, or South America, or solicit employees, during the pendency of the SPMA and for a
period of five years after the Merger Transaction.
Item 9.01. Financial statements and Exhibits.
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sTocK PurcHAsE AnD MErGEr AGrEEMEnT
This STOCK PURCHASE AND MERGER AGREEMENT (this “ Agreement ”) is made and entered into as of November 12, 2018, by and among
InvaGen Pharmaceuticals Inc., a New York Corporation (“ Buyer ”), Madison Pharmaceuticals Inc., a Delaware corporation and a wholly-owned Subsidiary of
Buyer (“ Merger Sub ”), and Avenue Therapeutics, Inc., a Delaware corporation (the “ Company ”).
rEcITALs
A.
Buyer desires to purchase from the Company and the Company desires to issue to Buyer Common Shares representing 33.3% of the Fully
Diluted Capitalization for $35.0 million and on the terms and subject to the conditions of this Agreement (the “ Stock Purchase Transaction ”).
B.
Following the Stock Purchase Transaction, Buyer desires to acquire the remaining issued and outstanding capital stock of the Company in a
reverse subsidiary merger transaction on the terms and subject to the conditions of this Agreement (the “ Merger Transaction ”).
C.
Concurrently with the execution and delivery of this Agreement, Buyer, the Company and certain stockholders of the Company are entering into
a stockholders agreement, effective as of the date hereof (as amended from time to time, the “ Stockholders Agreement ”) and attached as Exhibit A hereto,
providing for certain agreements between Buyer, the Company and such stockholders.
D.
The Company desires and Buyer is willing to provide initial financing to the Company in an amount of up to $3.0 million in the form of a line of
credit (the “ Initial Financing ”), up to the First Stage Closing, subject to and governed by the terms of that certain (1) Credit Agreement between the Company and
Buyer, to be executed concurrently with the execution and delivery of this Agreement, attached as Exhibit B hereto (the “ Credit Agreement ”), and (2) Guaranty
between Fortress and Buyer, to be executed concurrently with the execution and delivery of this Agreement, attached as Exhibit C hereto (the “ Guaranty ”), and
interim financing to the Company in an amount not to exceed $7.0 million during the time period between the Stock Purchase Transaction and the Merger
Transaction, on the terms and conditions described in this Agreement (the “ Interim Financing ,” and together with the Initial Financing, the Stock Purchase
Transaction, the Merger Transaction and the other transactions contemplated by this Agreement and the Ancillary Agreements, the “ Transactions ”).
E.
Concurrently with the execution and delivery of this Agreement, Buyer, the Company and certain stockholders of the Company, have entered
into a voting and support agreement, effective as of the date hereof (as amended from time to time, the “ Voting and Support Agreement ”) and attached as Exhibit
D hereto, pursuant to which such stockholders have agreed, among other things, to vote all of their shares of the Company in favor of the approval and adoption of
the Transactions.
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F.
Concurrently with the execution and delivery of this Agreement, Buyer, the Company and Fortress Biotech, Inc. (“ Fortress ”), have entered into
a waiver and termination agreement, effective as of the date hereof (as amended from time to time, the “ Waiver Agreement ”) and attached as Exhibit E hereto,
pursuant to which Fortress has agreed to irrevocably waive, subject to the terms of the Waiver Agreement, certain payments otherwise due to it under that certain
Amended and Restated Founders Agreement by and between the Company and Fortress dated September 13, 2016 (the “ Founders Agreement ”) and that certain
Management Services Agreement by and between the Company and Fortress dated February 17, 2015, as amended by Amendment No. 1 on May 15, 2017 (the “
MSA ”), and any and all dividends, payable in cash or equity, under the terms of the Series A Preferred Stock of the Company.
G.
Concurrently with the execution and delivery of this Agreement, Buyer and Fortress have entered into a restrictive covenant agreement, effective
as of the date hereof (as amended from time to time, the “ Fortress Restrictive Covenant Agreement ”), attached as Exhibit F hereto.
H.
Concurrently with the execution and delivery of this Agreement, Buyer and Fortress have entered into an indemnification agreement, effective as
of the date hereof (as amended from time to time, the “ Indemnification Agreement ”), attached as Exhibit G hereto.
I.
Concurrently with the execution and delivery of this Agreement, Buyer and Lucy Lu, M.D., have entered into a restrictive covenant agreement,
effective as of the date hereof (as amended from time to time, the “ Lu Restrictive Covenant Agreement ”), attached as Exhibit H hereto.
J.
Concurrently with the execution and delivery of this Agreement, the Company and Lucy Lu, M.D. have entered into an amendment to an
executive employment agreement dated as of June 10, 2015, effective as of the date hereof (as amended from time to time, the “ Amendment to Lu Agreement ”),
attached as Exhibit I hereto.
K.
The respective boards of directors of Buyer, Merger Sub and the Company have unanimously approved and declared advisable the Transactions,
including the merger of Merger Sub with and into the Company (the “ Merger ”), pursuant to which the Company shall continue as the surviving corporation and
as a wholly-owned Subsidiary of Buyer, upon the terms and subject to the conditions of this Agreement and in accordance with the Delaware General Corporation
Law (“ DGCL ”), and the board of directors of the Company has resolved to recommend that the Company’s stockholders approve and adopt this Agreement, the
Ancillary Agreements and the transactions contemplated hereby and thereby, including the Merger.
L.
The respective boards of directors of Buyer, Merger Sub and Company have determined that the Transactions are advisable and in the best
interest of the stockholders of their respective companies, and accordingly have approved and declared advisable this Agreement and all of the Transactions,
including the Merger.
M.
The parties hereto desire to make certain representations, warranties, covenants and agreements in connection with the Transactions and also to
prescribe various conditions to the Stock Purchase Transaction and the Merger.
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NOW, THEREFORE, in consideration of the foregoing and the respective representations and warranties, covenants and agreements set forth in this
Agreement, and other good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, the parties hereto agree as follows:
ArTIcLE 1.
DEFInITIons
For purposes of this Agreement, including the recitals, the following terms have the following meanings (such meanings to be equally applicable to both the
singular and plural forms of the terms defined):
“ Affiliate ”

With respect to any specified Person, any other Person that controls, is controlled by or is under common control
with such Person (it being understood that a Person will be deemed to “control” another Person, for purposes of this
definition, if such Person directly or indirectly (i) has the power to direct or cause the direction of the management
and policies of such other Person, whether through the ownership of voting securities of such other Person, through
contract or otherwise or (ii) owns more than 50% of the voting securities of such other Person entitled to vote in the
election of directors); provided that, for all purposes of this Agreement and the Ancillary Agreements, in no event
shall the Company be deemed an Affiliate of Buyer at any time prior to the Second Stage Closing.

“ Ancillary Agreements ”

The Stockholders Agreement, Credit Agreement, Guaranty, Certificate of Merger, Surviving Corporation
Certificate of Incorporation, Surviving Corporation By-Laws, Contingent Value Rights Agreement, Voting and
Support Agreement, Waiver Agreement, Fortress Restrictive Covenant Agreement, Indemnification Agreement, Lu
Restrictive Covenant Agreement, Amendment to Lu Agreement, General Release, Revised By-Laws, and
Registration Rights Agreement, and any other agreement, certificate, instrument or document contemplated hereby
and thereby, including each exhibit hereto and thereto.

“ Appointment ”

The appointment and authorization of, and direction to, the Rights Agent (as defined in the Contingent Value
Rights Agreement, and including any successor Rights Agent) to act as the agent, representative, proxy and
attorney-in-fact of the Holders (as defined in the Contingent Value Rights Agreement) in accordance with the
Contingent Value Rights Agreement.

“ Beneficial Owner ”, “ Beneficially Own ”
or “ Beneficial Ownership ”

Has the meaning assigned to such term in Rule 13d-3 under the Exchange Act, and a Person’s beneficial ownership
of securities shall be calculated in accordance with the provisions of such Rule (it being agreed that, in any event, a
Person shall be deemed to Beneficially Own securities owned by an Affiliate of such Person).
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“ Business Day ”

Any day that is not a Saturday, a Sunday or other day on which banks are required or authorized by law to be closed
in New York, New York, U.S.A., London, England or Mumbai, India.

“ Class A Preferred Shares ”

Any Class A preferred shares of the Company with a par value of $0.0001 per share, whether issued or not.

“ Code ”

The United States Internal Revenue Code of 1986, as amended.

“ Common Shares ”

Any common shares of the Company with a par value of $0.0001 per share, whether issued or not.

“ Company Adverse Recommendation
Change ”

Shall mean the Board of Directors of the Company, directly or indirectly: (a) withdrawing, or amending, modifying
or qualifying in a manner adverse to Buyer, or proposing publicly to so withdraw, amend, modify or qualify, the
Company Board Recommendation; (b) failing to include the Company Board Recommendation in the Proxy
Statement that is mailed to the Company’s stockholders; (c) recommending, adopting or approving, or proposing
publicly to recommend, adopt or approve, a Takeover Proposal; (d) failing to recommend (including by
Solicitation/Recommendation Statement on Schedule 14D-9) against acceptance of any tender offer or exchange
offer for the Common Shares within ten Business Days after the commencement of such offer; (e) failing to
reaffirm (publicly, if so requested by Buyer) the Company Board Recommendation within ten Business Days after
the date any Takeover Proposal (or material modification thereto) or any announcement of an intention (whether or
not conditional) to make a Takeover Proposal is first publicly disclosed by the Company or the Person making such
Takeover Proposal (or is otherwise made public or sent to stockholders of the Company); (f) making any public
statement inconsistent with the Company Board Recommendation; or (g) resolving or agreeing to take any of the
foregoing actions.

“ Company Assets ”

All property, assets, rights, privileges, powers, franchises owned by, and all and every other interest of, the
Company, including all Company Intellectual Property, including the Revogenex License Assets and
Manufacturing Agreement Assets.

“ Company Board ”

The Board of Directors of the Company.

“ Company Board Recommendation ”

Shall mean the resolutions of the Board of Directors of the Company referred to in Section 5.1(c) .
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“ Company Contract ”

Any Contract to which the Company is a party or by which the Company (or any property or asset thereof) is
bound.

“ Company Employees ”

The employees of the Company.

“ Company Employee Plan ”

Any Company Plan which covers any current or former Company Employees.

“ Company Intellectual Property ”

All Owned Intellectual Property and Licensed Intellectual Property.

“ Company Plan ”

Any Plan or portion thereof (including any Liabilities thereof), covering Company Employees which is sponsored
or maintained by the Company or Fortress, or to which the Company or Fortress contributes or is required to
contribute.

“ Company Stockholder Approval ”

The Requisite Stockholder Approval and the Non-Affiliate Stockholder Approval.

“ Company’s Knowledge ”

The actual knowledge of the Persons listed in Schedule 1.1 after reasonable investigation.

“ Confidential Intellectual Property ”

All Know How and any other confidential, proprietary, non-public or sensitive Intellectual Property constituting
Company Intellectual Property.

“ Contingent Value Rights Agreement ”

Contingent Value Rights Agreement between the Company and the Rights Agent (as defined therein), to be
executed prior to Second Stage Closing, in the form attached as Exhibit J hereto.

“ Contract ”

Any oral or written agreement, arrangement, instrument, contract, undertaking, mortgage, note, indenture, lease,
license or other understanding or obligation.

“ Encumbrance ”

Any mortgage, deed of trust, lien (statutory or other), pledge, charge, security interest, title retention device
(including the interest of a seller or lessor under any conditional sale agreement or capital lease, or any financing
lease having substantially the same economic effect as any of the foregoing), collateral assignment, adverse claim,
priority payment obligation, restriction or other encumbrance of any kind in respect of such asset, whether or not
filed, recorded or perfected under applicable Legal Requirements (including any restriction on the voting of any
security, any restriction on the transfer of any security or other asset, any restriction on the receipt of any income
derived from any asset, any restriction on the use of any asset and any restriction on the possession, exercise or
transfer of any other attribute of ownership of any asset, but other than restrictions under applicable securities
laws).
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“ Environmental Law ”

Any national, federal, state (including cantonal), provincial, municipal, county, city, local or similar statute, law,
constitution, ordinance, regulation, rule, code, order, consent decree, directive or judgment relating to (i) the
protection of the environment or natural resources (including air, water vapor, surface water, sediments,
groundwater, drinking water supply, wastewater treatment, surface or subsurface land); or (ii) the exposure to, or
the use, storage, recycling, treatment, generation, transportation, processing, handling, labeling, recycling, release
or disposal of, Hazardous Substances.

“ Environmental Permits ”

Any permit, approval, license or other authorization required by a Governmental Authority under or issued by a
Governmental Authority pursuant to any applicable Environmental Law.

“ ERISA ”

The Employee Retirement Income Security Act of 1974, as amended.

“ Event of Insolvency ”

With respect to a party, (i) the entry by a court of competent jurisdiction of a decree or order, unstayed on appeal or
otherwise and in effect for 30 days, adjudicating such party bankrupt or insolvent; (ii) the entry by a court of
competent jurisdiction of a decree or order appointing a receiver or liquidator or trustee of the party or of
substantially all the property of the party, or approving as properly filed a petition seeking reorganization,
arrangement, adjustment or composition of or in respect of the party under Title 11 of the United States Code or
under any similar provision of any other Federal or state or non-United States bankruptcy or other similar statute,
each as now constituted or as hereafter in effect; but only if and when such decree or order shall have continued
unstayed on appeal or otherwise and in effect for 60 days; or (iii) the filing by the party of a petition in voluntary
bankruptcy under any of the provisions of any bankruptcy law; or the consenting by the party to the filing of any
bankruptcy or reorganization petition against it under any such law; or (without limitation of the generality of the
foregoing) any filing by the party of a petition seeking relief under Title 11 of the United States Code or under any
similar provision of any other Federal or state or non-United States bankruptcy or other similar statute, each as now
constituted or as hereafter in effect; or the making by the party of an assignment for the benefit of creditors; or the
admitting in writing by the party of its inability to pay its debts generally as they become due; or the consenting by
the party to the appointment of a receiver or liquidator or custodian or trustee of it or of substantially all its
property.
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“ Exchange Act ”

The U.S. Securities Exchange Act of 1934, as amended, and the rules and regulations promulgated thereunder.

“ FDA ”

United States Food and Drug Administration.

“ Fortress Amount ”

The sum of (i) any amount actually paid by Fortress to any Buyer Indemnified Party pursuant to the
Indemnification Agreement prior to the Second Stage Closing and (ii) if none of Buyer, the Company or their
respective Affiliates shall have obtained the insurance coverage referred to in Section 11.1 prior to the Second
Stage Closing, $500,000.

“ Fortress Portion ”

The aggregate number of Common Shares (on an as-converted basis) of which Fortress or any of its Affiliates is the
Beneficial Owner divided by the Fully Diluted Capitalization (excluding any shares to be cancelled and retired in
accordance with Section 4.1(a) ), in each case, as of immediately prior to the Merger Effective Time.

“ Fully Diluted Capitalization ”

The aggregate number of all shares of the Company’s capital stock (on an as-converted basis) issued and
outstanding, assuming exercise, conversion, acceleration or exchange of all options (vested or unvested), RSUs
(vested or unvested), Company Restricted Shares (vested or unvested), warrants and other convertible or
exchangeable securities (including Class A Preferred Shares or any other shares of convertible preferred stock and
any Company Restricted Shares).

“ GAAP ”

U.S. generally accepted accounting principles.

“ Governmental Authority ”

Any foreign, federal, national, state, local, cantonal, municipal, international or multinational government,
governmental, regulatory or administrative authority, agency or commission, or any court, tribunal, or judicial or
arbitral body of competent jurisdiction.

“ Governmental Permits ”

Any permit, approval, license or other authorization required by a Governmental Authority under or issued by a
Governmental Authority pursuant to any applicable Legal Requirement, with the exception of Environmental Laws.
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“ Hazardous Substance ”

Any waste, material, chemical or substance in any form that is regulated, controlled or defined as hazardous, toxic,
or a pollutant under any applicable Environmental Law, including all materials regulated under any applicable
Environmental Law as capable of causing harm or injury to human health or the environment, including oils,
petroleum, polychlorinated biphenyls, petroleum products and constituents, and asbestos.

“ Healthcare Regulatory Authority ”

The FDA, the DEA or any other Governmental Authority that is concerned with or regulates the development,
approval, labelling, marketing, sale, use, handling and control, safety, efficacy, reliability or manufacturing of drug
or biological products or is concerned with or regulates public health care programs.

“ Healthcare Regulatory Authorizations ”

All approvals, clearances, authorizations, registrations, certifications, licenses and permits granted by any
Healthcare Regulatory Authority, including all investigational new drug applications and new drug applications.

“ HSR Act ”

The U.S. Hart – Scott – Rodino Antitrust Improvements Act of 1976, as amended, and the rules and regulations
promulgated thereunder.

“ Indebtedness ”

(i) the principal, accreted value, accrued and unpaid interest, prepayment and redemption premiums or penalties (if
any), unpaid fees or expenses and other monetary obligations in respect of (A) indebtedness, whether or not
contingent, for borrowed money, (B) obligations evidenced by bonds, debentures, notes or other similar instruments
for the payment of which such Person is liable, (C) obligations for the deferred purchase price of property or
services, including any earn-out (whether or not contingent), (D) indebtedness created or arising under any
conditional sale or other title retention agreement with respect to property acquired by such Person (even if the
rights and remedies of the seller or lender under such agreement in the event of default are limited to repossession
or sale of such property), (E) all obligations of such Person to purchase, redeem, retire, defease or otherwise acquire
for value any capital stock of such Person or any warrants, rights or options to acquire such capital stock, valued, in
the case of redeemable preferred stock, at the greater of its voluntary or involuntary liquidation preference plus
accrued and unpaid dividends, and (F) all loans to such Person by any of its suppliers or licensors, (ii) all
obligations or liabilities of such Person (whether or not contingent) under or in connection with letters of credit or
bankers’ acceptances or similar items; provided , however , that undrawn amounts shall not be included in this
definition of Indebtedness, (iii) that portion of obligations with respect to capital leases that is properly classified as
a long term liability on a balance sheet in conformity with GAAP, (iv) all obligations of such Person under interest
rate or currency swap transactions, (v) all obligations under direct or indirect guaranties in respect of, and
obligations (contingent or otherwise) to purchase or otherwise acquire, or otherwise to assure a creditor against loss
in respect of, Indebtedness or obligations of others of the kinds referred to in clauses (i) through (iv) above and (vi)
all obligations of the type referred to in clauses (i) through (v) of other Persons secured by (or for which the holder
of such obligations has an existing right, contingent or otherwise, to be secured by) any Encumbrance on any
property or asset of such Person (whether or not such obligation is assumed by the Person or any of its
subsidiaries).
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“ Intellectual Property ”

Any and all rights in, arising out of, or associated with any of the following in any jurisdiction throughout the
world: (i) patents, patent applications, patent disclosures and inventions, utility models, utility model applications,
petty patents, statutory invention registrations, certificates of invention, designs, industrial designs, design
registrations and applications (including any continuations, continuations-in-part, divisionals, provisionals, nonprovisionals, reexaminations, restorations, extensions, renewals and reissues) for any of the foregoing, and all other
indicia of invention ownership by any Governmental Authority (“ Patents ”); (ii) copyrights (registered and
unregistered), copyright applications, copyrightable subject matter, original works of authorship, design rights, and
design right registrations, and any and all renewals of any of the foregoing; (iii) trademarks, service marks, trade
dress, business names and trade names, assumed names, symbols, brand names, d/b/a’s, fictitious names, logos and
product names whether registered, unregistered or existing at common law, including the goodwill associated
therewith (and all registrations and applications therefor), and any and all renewals of any of the foregoing; (iv)
unregistered industrial design rights; (v) domain names (and all registrations and applications therefor); (vi) Know
How, (vii) software, data processing, communications, inventory management, website content, programs, program
interfaces, object code, source code, other computer systems and all documentation relating to the foregoing; (viii)
all other proprietary information and intellectual property in all forms and media, and all goodwill associated
therewith, now known or hereafter recognized in any jurisdiction worldwide; (ix) all rights pertaining to the
foregoing, including those arising under international treaties and convention rights; (x) copies and tangible
embodiments of all of the foregoing (in whatever form or medium); (xi) all rights and powers to assert, defend and
recover title to any of the foregoing; and to assert, defend, sue, and recover damages for any past, present and future
infringement, misuse, misappropriation, impairment, unauthorized use or other violation of any rights in or to any
of the foregoing; and (xii) all proceeds, income, royalties, damages and payments now or hereafter due and payable
under or in respect of all of the foregoing.
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“ Intellectual Property Agreements ”

Any licenses, sublicenses, consent to use agreements, settlements, co-existence agreements, covenants not to sue,
waivers, releases, or any other Contract relating to Intellectual Property to which the Company is party, beneficiary
or otherwise bound, including any Contract providing for the license, practice, use, development, modification,
design, invention, production, acquisition, purchase, formulation, creation or assignment of any Intellectual
Property, including all IP Assignment Agreements.

“ Know-How ”

All trade secrets, confidential or proprietary information, including all inventions (whether patentable or
unpatentable and whether or not reduced to practice), know-how, processes, techniques, improvements, discoveries,
ideas, developments, product composition data (including pharmacological, non-clinical, pre-clinical and clinical
data, analytical and quality control data) and specifications, recipes, packaging specifications, research and
development data as well as purchasing and marketing data and procedures, customer lists, Personal Data,
databases, technologies, instructions, formulae and information, manufacturing drawings, engineering drawings,
manuals, designs, lab journals, notebooks, schematics, blue prints, research and development reports, technical
information, and design and engineering specifications, including those related to products under development,
including each of the foregoing items as they relate to the development, manufacturing, sale and distribution of the
goods produced, distributed, marketed or sold by the applicable Person.

“ Leased Real Property ”

Any parcel of real property leased or subleased and any other rights to use or occupy any land, buildings, structures,
improvements, fixtures or other interests in real property held by the Company.

“ Legal Requirement ”

Any foreign, federal, national, state (including cantonal), local, international, multinational or administrative order,
law, common law, ordinance, regulation, statute or treaty or any rule, regulation, standard, judgment, order, writ,
injunction, decree, arbitration award, agency requirement, license or permit of any Governmental Authority.
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“ Liabilities ”

Any and all debts, liabilities and obligations, whether accrued or fixed, direct or indirect, asserted or unasserted,
absolute or contingent, known or unknown, liquidated or not, matured or unmatured or determined or determinable,
including those arising under any Legal Requirement, Proceeding or any order, writ, judgment, injunction, decree,
stipulation, determination or award entered by or with any Governmental Authority and those arising under any
Contract.

“ Licensed Intellectual Property ”

All Intellectual Property licensed or otherwise made available to the Company by any Person.

“ Manufacturing Agreement ”

The Amended and Restated Product Manufacturing Agreement by and between Zaklady Farmaceutyczne
“POLPHARMA” S.A. (“ Polpharma ”) and the Company dated May 7, 2018, as amended from time to time.

“ Manufacturing Agreement Assets ”

The Manufacturing Agreement and any of the rights of the Company under the Manufacturing Agreement.

“ Material Adverse Effect ”

Any event, circumstance, occurrence, state of facts or matters, action, omission, condition, development, change in
or result or effect on (each, an “ Event ”) the Company that, individually or in the aggregate, could become
materially adverse to (a) the assets, liabilities, capitalization, results of operations or the condition (financial or
otherwise) of the Company, its business or prospects, taken as a whole or (b) the ability of the Company to perform
and carry out any of its obligations under this Agreement or any of the Ancillary Agreements, and to consummate
on a timely basis the Stock Purchase Transaction, the Merger or any of the other transactions contemplated by this
Agreement or any of the Ancillary Agreements; provided , however , that, in the case of clause (a), the following
Effects shall not be taken into account in determining the occurrence of a “ Material Adverse Effect ”: (i) those
caused by, arising out of or attributable to the general political or economic environment or affecting the global
securities markets generally; (ii) those that generally affect the industries in which the Company operates
(including legal and regulatory changes applicable to the Company after the Signing Date); or (iii) those caused by,
arising out of or attributable to acts of terrorism or warfare between two or more countries in which the Company
operates (whether or not declared); provided , that any such Event which disproportionately affects the Company
relative to other participants in the industries in which the Company operates shall not be excluded from
determining the occurrence of a “ Material Adverse Effect ”.
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“ Nasdaq ”

The Nasdaq Stock Market.

“ Non-Affiliate Stockholder Approval ”

The approval by a majority of the Common Shares held by Persons who are not Affiliates of the Company of the
Agreement and the Ancillary Agreements and the consummation of the transactions contemplated hereby and
thereby, in accordance with all applicable Legal Requirements, the provisions of the Company’s governing
documents and the rules of the SEC and Nasdaq.

“ Non-Fortress Portion ”

One minus the Fortress Portion.

“ Owned Intellectual Property ”

All Intellectual Property that is owned or purported to be owned, in whole or in part, by the Company.

“ Person ”

Individuals or entities, including any corporation, limited liability company, joint venture, trust, body corporate
(wherever located), unincorporated association, partnership or other entity.

“ Personal Data ”

Any information (including a Person’s name, physical address, telephone number, e-mail address, photograph,
social security number, tax identification number, medical and health information, family members, demographic
data and any other data and information) which, whether alone or in combination with other information, identifies
or is associated with an identified natural Person.

“ Plan ”

Any employee benefit plan, scheme, program, agreement, arrangement, commitment, or understanding of any kind
(written or unwritten), including any bonus, incentive, stock, stock option, phantom stock, equity-based
compensation, deferred compensation, change in control, vacation, sick leave, retention, severance, salary
continuation, defined benefit or defined contribution retirement, pension, savings, profit sharing, supplemental
retirement, medical, dental, vision, life insurance, accident, disability, long-term care, retiree medical or other
welfare or fringe benefit plan, scheme, or program (together with any trust, escrow or other agreement related
thereto), and including any “employee benefit plan” as defined in Section 3(3) of ERISA.

“ Post-Closing Indemnification Amount ”

With respect to any Surviving Indemnification Claim, the amount of Losses stated in an Indemnity Determination
(as defined in the Indemnification Agreement) with respect thereto.
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“ Privacy Agreements ”

Any data and privacy related policies (e.g., privacy policies, acceptable use policies, terms of service, etc.) and
other Contracts in effect between the Company and any natural person or other Persons that are applicable to or
otherwise implicate the collection, protection, storage, processing, transfer, administration, review, monitoring, use
or disclosure of Personal Data in connection with the Company or its business.

“ Privacy Laws ”

All Legal Requirements concerning or otherwise applicable to the collection, protection, storage, processing,
transfer, administration, review, monitoring, use or disclosure of Personal Data.

“ Proceeding ”

Any action (at law or in equity), suit, claim, review, audit, inquiry or legal or administrative proceeding or
arbitration or other alternative dispute resolution proceeding or investigation (whether civil, criminal or
administrative).

“ Product ”

IV Tramadol / Tramadol hydrochloride solution for injection or infusion.

“ Proposals ”

This Agreement and the Ancillary Agreements and the consummation of the transactions contemplated hereby and
thereby (including the Appointment), in accordance with any and all applicable Legal Requirements, the provisions
of the Company’s governing documents and the rules of the SEC and Nasdaq.

“ Registered Owned Intellectual Property ”

All Owned Intellectual Property issued by, registered, recorded or filed with, renewed by or the subject of a
pending application before any Governmental Authority, Internet domain name registrar or other authority.

“ Related Party Contract ”

Any Contract between the Company (or by which the Company (or any property or asset thereof) is bound), on the
one hand, and any one or more of the Company’s Affiliates, directors, officers or any Person that Beneficially
Owns more than 3% of the Common Shares (or any immediate family member of any such director, officer or
Person), on the other hand.

“ Requisite Stockholder Approval ”

The approval and adoption by a majority of the outstanding Common Shares and Class A Preferred Shares voting
together as a single class of the Proposals.
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“ Restrictive Contract ”

Any Company Contract that (a) restrains, limits or impedes the Company’s (or will, after the Merger Effective
Time, restrain, limit or impede Buyer’s or any of its Affiliates’, including the Surviving Corporation’s or any of its
subsidiaries’) ability to compete with any business or Person, or conduct any business or line of business at any
time, in any manner or at any place in the world, or the expansion thereof to other geographical areas or lines of
business (including through the grant of rights of exclusivity by the Company to any Person), (b) contains a
standstill or similar agreement pursuant to which the Company or any of its Affiliates has agreed (or is subject to
any agreement) not to acquire assets or securities of a third party or (c) contains any “nonsolicitation”, “no hire” or
similar provision which restricts the Company or any of its Affiliates in soliciting, hiring, engaging, retaining or
employing the current or former employees of any third party.

“ Revised By-Laws ”

The amended and restated by-laws of the Company attached hereto as Exhibit K .

“ Revogenex License ”

The Asset Transfer and License Agreement by and between Revogenex Ireland Limited (“ Revogenex ”) and
Coronado Biosciences, Inc. (n/k/a Fortress Biotech, Inc.) dated February 17, 2015, as amended by Amendment 1
dated June 23, 2016, Amendment 2 dated May 4, 2017, and Amendment 3 dated October 30, 2018, and as amended
from time to time, assigned and transferred to the Company pursuant to that certain Founders Agreement by and
between the Company and Fortress dated February 17, 2015 and amended and restated as of September 13, 2016.

“ Revogenex License Assets ”

The Revogenex License and any of the rights of the Company under the Revogenex License.

“ SEC ”

The United States Securities and Exchange Commission.

“ Securities Act ”

The U.S. Securities Act of 1933, as amended, and the rules and regulations promulgated thereunder.

“ Signing Date ”

November 12, 2018, being the date of the execution and delivery of this Agreement by the parties hereto.

“ SOX ”

The U.S. Sarbanes-Oxley Act of 2002, as amended, and the rules and regulations promulgated thereunder.

“ Subsidiary ”

With respect to any Person, any corporation, partnership, joint venture or other legal entity of which such Person
(either alone or together with any other subsidiary) owns, directly or indirectly, more than fifty percent (50%) of the
capital stock (or equivalent), the holders of which are generally entitled to vote for the election of the board of
directors or other governing body of such corporation, partnership, joint venture or other legal entity.
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“ Surviving Indemnification Claim ”

Any indemnification claim by any Buyer Indemnified Party pursuant to the Indemnification Agreement to the
extent not subject to an Indemnity Determination (as defined in the Indemnification Agreement) as of the
consummation of the Second Stage Closing.

“ Takeover Proposal ”

Means an inquiry, proposal, or offer from, or indication of interest in making a proposal or offer by, any Person or
group (other than Buyer and its Affiliates, including Merger Sub), written or oral, binding or non-binding, relating
to any transaction or series of transactions, involving any direct or indirect: (a) acquisition, purchase, assignment,
lease, license or transfer (including the granting or provision of any waiver, covenant not to sue, agreement to
refrain from any conduct, or rights to proceeds, sue, or collect or retain damages or other payments with respect to)
of (i) any Revogenex License Assets or Manufacturing Agreement Assets or (ii) assets of the Company equal to
15% or more of the fair market value of the Company’s assets or to which 15% or more of the Company’s net
revenues or net income are attributable; (b) acquisition or purchase of equity which would result in any Person or
group (other than Buyer and its Affiliates, including Merger Sub) together with all Affiliates thereof, beneficially
owning 15% or more of the voting equity interests of the Company; (c) tender offer or exchange offer that if
consummated would result in any Person or group (as defined in Section 13(d) of the Exchange Act) beneficially
owning (within the meaning of Section 13(d) of the Exchange Act) 15% or more of the voting power of the
Company or the surviving entity, as applicable; (d) merger, consolidation, other business combination, liquidation,
dissolution (or the adoption of a plan of liquidation or dissolution), share exchange, recapitalization or other
corporate reorganization or similar transaction to any of the foregoing involving the Company, pursuant to which
such Person or group (as defined in Section 13(d) of the Exchange Act) would (A) own any Revogenex License
Assets or any Manufacturing Agreement Assets, (B) own assets of the Company equal to 15% or more of the fair
market value of the Company's assets or to which 15% or more of the Company's (or the surviving entity’s, as
applicable) net revenues or net income are attributable, or (C) beneficially own 15% or more of the voting equity
interests of the Company (or the surviving entity, as applicable; (e) incurrence or assumption by the Company, or
the Company otherwise becoming directly or indirectly liable for, any Indebtedness (including any security
convertible or exercisable for or exchangeable into any capital stock of, or other equity interest in, the Company) in
excess of $20 million in the aggregate; or (f) any combination of the foregoing.

15

“ Tax ” or “ Taxes ”

All taxes, duties, levies or imposts imposed by any Governmental Authority, including on or with respect to any
income (including capital gains), capital, gross receipts, payroll, employment, excise, severance, stamp, occupation,
premium, windfall profits, environmental (including taxes under Code §59A), customs duties, capital stock,
franchise, profits, withholding, social security (or similar), unemployment, disability, workers’ compensation,
property (including real property and personal property), sales, use, transfer, registration or value-added taxes,
stamp duties, alternative or add-on minimum, estimated, or other tax of any kind whatsoever, whether computed on
a separate or consolidated, unitary or combined basis or in any other manner, including any interest, penalty,
surcharge, fine or addition thereto.

“ Tax Returns ”

Any and all filings, returns, reports and forms required to be filed with a Governmental Authority with respect to
Taxes.

“ Termination Fee ”

$10.0 million.

“ Third Party ”

With respect to any specified Person, any other Person who is not an Affiliate of such specified Person.
ArTIcLE 2.
FIrsT sTAGE AcQuIsITIon

section 2.1

Financing
(a)

Initial Financing.

(1)
On the Signing Date, Buyer shall make available to the Company the Initial Financing, subject to and governed by the terms of the
Credit Agreement and the Guaranty.
(2)
Upon the First Stage Closing, defined below, the Initial Financing shall be terminated and all principal, accrued but unpaid interest and
other amounts due thereunder (collectively, the “ Initial Financing Balance ”) shall be deducted from the Stock Purchase Price, and thereby considered fully paid
by the Company.
(3)
In the event that this Agreement is terminated pursuant to Section 9.5 of this Agreement, the term of the Initial Financing shall
accelerate and become due and payable 30 days from the date of termination of this Agreement.
(b)

Interim Financing.

(1)
During the period between the First Stage Closing and the Second Stage Closing, defined below, Buyer agrees to make available to the
Company the Interim Financing, subject to the following conditions:
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i.
The later of (y) the date on which the FDA has given the Company the deadline by which it will review its New Drug
Application with respect to the Product (“ NDA ”) pursuant to the Prescription Drug User Fee Act and (z) the date that is twelve months
after the NDA was filed by the Company with the FDA shall have occurred;
ii.
Budget ”); and

The Company is in compliance with the Company’s Business Plan and Budget attached hereto as Schedule 2.1 (the “

iii.
The terms and conditions of the Interim Financing, and the documentation thereof, shall be at the sole discretion of
Buyer or its designated Affiliate.
(2)
Upon the Second Stage Closing, the Interim Financing shall be terminated and all principal, accrued but unpaid interest and other
amounts due thereunder (collectively, the “ Interim Financing Balance ”) shall be deducted from the Merger Consideration, and thereby considered fully paid by
the Company.
(3)
In the event that this Agreement is terminated pursuant to Section 10.5 of this Agreement, the term of the Interim Financing shall
accelerate and become due and payable 30 days from the date of termination of this Agreement.
section 2.2

sale and Purchase of common shares

(1)
Subject to and in accordance with the terms and conditions of this Agreement, at the closing of the Stock Purchase Transaction, the
Company shall issue, sell, transfer and deliver to Buyer, free and clear of any Encumbrances, and Buyer shall purchase and acquire from the Company, for $35.0
million (the “ Stock Purchase Price ”), Common Shares equal to 33.3% of the Fully Diluted Capitalization as of the First Stage Closing (after giving effect to the
First Stage Closing) (the “ First Stage Shares ”), payable as provided in Section 2.4 .
section 2.3

First stage closing Date

Unless this Agreement is earlier terminated pursuant to Section 9.5 , the closing of the Stock Purchase Transaction (the “ First Stage Closing ”) will take place no
later than five Business Days after the satisfaction or waiver of the conditions set forth in Article 9 (other than those conditions that by their nature are to be
fulfilled at the First Stage Closing, but subject to the fulfillment or waiver (in accordance with the terms of this Agreement by the party entitled to the benefit
thereof) of such conditions), at the offices of Alston & Bird LLP, 90 Park Avenue, New York, NY 10016, at 10:00 a.m. New York, NY time, or at such other
place, time and date as shall be agreed between the Company and Buyer in writing. The date on which the First Stage Closing occurs is referred to in this
Agreement as the “ First Stage Closing Date ”.
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section 2.4

Transactions to be Effected at the First stage closing

At the First Stage Closing:
(a)
The Company shall deliver to Buyer (i) a fully-executed copy of all Ancillary Agreements that by their terms are to be executed and
delivered at the First Stage Closing; and (ii) evidence in form and substance reasonably satisfactory to Buyer that the First Stage Shares have been issued
to Buyer and Buyer is the beneficial and record owner of the First Stage Shares.
(b)
Buyer shall deliver to the Company payment, by wire transfer, to a bank account designated in writing by the Company (such
designation to be made at least two Business Days prior to the date on which the First Stage Closing shall occur), of immediately available funds in an
amount equal to the Stock Purchase Price minus the Initial Financing Balance.
(c)
The Company shall deliver to Buyer a certificate certifying the satisfaction of the conditions set forth in Section 9.1 and Section 9.3(a)
through (k) , duly executed by the chief executive officer of the Company.
(d)
The Company shall deliver to Buyer a certificate duly signed by the secretary of the Company certifying as to: (A) the full force and
effect of resolutions of its board of directors attached thereto as an exhibit evidencing the authority of the Company to execute and deliver this Agreement
and the Ancillary Agreements to which it is a party, to perform its obligations hereunder and thereunder and to consummate the transactions contemplated
hereby and thereby; (B) the full force and effect of the certificate of incorporation and bylaws of the Company attached thereto as exhibits; and (C) the
incumbency and signature of the officers of the Company with authority to execute this Agreement and the Ancillary Agreements to which the Company
is a party.
(e)
a recent date.

The Company shall deliver to Buyer a certificate evidencing the good standing of the Company in its jurisdiction of incorporation as of

(f)
The Company shall deliver to Buyer certificates evidencing the qualification of the Company to do business as a foreign corporation as
of a recent date in each jurisdiction outside of its jurisdiction of organization where it conducts business.
(g)

The Company shall cause the Revised Bylaws to be in effect as of the First Stage Closing, and shall deliver to Buyer evidence thereof.

(h)

The Company shall deliver to Buyer all other certificates, documents and instruments that are reasonably requested by Buyer.
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ArTIcLE 3.
MErGEr
section 3.1
The Merger . Upon the terms and subject to the conditions set forth in this Agreement, and in accordance with the DGCL, at the Merger
Effective Time, defined below, Merger Sub shall be merged with and into the Company. As a result of the Merger, (i) the separate corporate existence of Merger
Sub shall cease, and (ii) the separate corporate existence of the Company as the surviving corporation and as a wholly-owned Subsidiary of Buyer shall continue
unaffected by the Merger following the Merger (the “ Surviving Corporation ”).
section 3.2

Merger Effective Time; Deliverables

(a)
Unless this Agreement is earlier terminated pursuant to Section 10.5 , the closing of the Merger (the “ Second Stage Closing ”) will take
place no later than five Business Days after the satisfaction or waiver of the conditions set forth in Article 10 (other than those conditions that by their
nature are to be fulfilled at the Second Stage Closing, but subject to the fulfillment or waiver (in accordance with the terms of this Agreement by the party
entitled to the benefit thereof) of such conditions), at the offices of Alston & Bird LLP, 90 Park Avenue, New York, NY 10016, at 10:00 a.m. New York,
NY time, or at such other place, time and date as shall be agreed between the Company and Buyer in writing. The date on which the Second Stage
Closing occurs is referred to in this Agreement as the “ Second Stage Closing Date ”. On the Second Stage Closing Date, the Company shall cause the
Merger to be consummated by filing a certificate of merger in the form attached hereto as Exhibit L (the “ Certificate of Merger ”) with the Secretary of
State of the State of Delaware and executed in accordance with the relevant provisions of the DGCL (the date and time of acceptance by the Secretary of
State of Delaware of such filing, or, if another date and time is specified in such filing, such specified date and time, being the “ Merger Effective Time ”).
(b)
At the Second Stage Closing, the Company shall deliver to Buyer (i) a certificate certifying the satisfaction of the conditions set forth in
Section 10.1 and Section 10.3(a) through (n) , duly executed by the chief executive officer of the Company, (ii) a certificate evidencing the good standing
of the Company in its jurisdiction of incorporation as of a recent date, (iii) certificates evidencing the qualification of the Company to do business as a
foreign corporation as of a recent date in each jurisdiction outside of its jurisdiction of organization where it conducts business and (iv) all other
certificates, documents and instruments that are reasonably requested by Buyer.
(c)
At the Second Stage Closing, Buyer shall deliver to Fortress, by wire transfer, to a bank account designated in writing by Fortress (such
designation to be made at least two Business Days prior to the date on which the Second Stage Closing shall occur), of immediately available funds in an
amount equal to the Fortress Amount.
section 3.3
Effect of the Merger At the Merger Effective Time, the effect of the Merger shall be as provided in the applicable provisions of the DGCL and
this Agreement. Without limiting the generality of the foregoing, and subject thereto, at the Merger Effective Time, except as otherwise provided herein, all the
Company Assets and the property, assets, rights, privileges, powers, franchises and all and every other interest of Merger Sub shall vest in the Surviving
Corporation, and all debts, Liabilities, duties and obligations of the Company and Merger Sub shall become the debts, Liabilities, duties and obligations of the
Surviving Corporation.
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section 3.4

certificate of Incorporation; Bylaws

At the Merger Effective Time, by virtue of the Merger:
(a)
the certificate of incorporation of the Company shall be amended in its entirety as set forth on Exhibit M hereto (the “ Surviving
Corporation Certificate of Incorporation ”) and, as so amended, shall be the certificate of incorporation of the Surviving Corporation until thereafter
amended in accordance with applicable Legal Requirements; and
(b)
the by-laws of the Company shall be amended in their entirety as set forth on Exhibit N hereto (the “ Surviving Corporation By-Laws ”)
and, as so amended, shall be the bylaws of the Surviving Corporation until thereafter amended in accordance with applicable Legal Requirements.
section 3.5
Directors and officers . Prior to the First Stage Closing, the Company shall deliver to Buyer evidence of the resignation of a sufficient number
of members of the board of directors of the Company to allow for the appointment of the Buyer Directors (as defined in the Stockholders Agreement) to the
Company Board. Prior to the Second Stage Closing, the Company shall deliver to Buyer the resignation of each member of the board of directors of the Company
(other than any Buyer Director) and of each of the officers of the Company notified by Buyer to the Company no later than two Business Days prior to the Second
Stage Closing, in each case, effective as of the Second Stage Closing. The parties shall take all requisite actions so that the directors of Merger Sub immediately
prior to the Merger Effective Time shall be the initial directors of the Surviving Corporation, each to serve in accordance with the Surviving Corporation
Certificate of Incorporation and the Surviving Corporation By-Laws. The parties shall take all requisite actions so that the officers of Merger Sub immediately
prior to the Merger Effective Time shall be the initial officers of the Surviving Corporation, each to hold office in accordance with the Surviving Corporation
Certificate of Incorporation and the Surviving Corporation By-Laws.
ArTIcLE 4.
EFFEcT oF THE MErGEr on cAPITAL sTocK
section 4.1

Effect of the Merger on capital stock.

At the Merger Effective Time, as a result of the Merger and without any action on the part of Buyer, Merger Sub, or the Company or the holder of any capital stock
of Buyer, Merger Sub, or the Company:
(a)
Cancellation of Certain Shares . Each Common Share, Class A Preferred Share or share of any other class or series of shares of capital
stock of the Company that is owned by Buyer, Merger Sub, or the Company (as treasury stock or otherwise) or any of their respective direct or indirect
wholly-owned Subsidiaries as of immediately prior to the Merger Effective Time will automatically be cancelled and retired and will cease to exist, and
no consideration will be delivered in exchange therefor.
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(b)
Conversion of Common Shares . Each Common Share issued and outstanding immediately prior to the Merger Effective Time (other
than: (i) shares to be cancelled and retired in accordance with Section 4.1(a) ; and (ii) Dissenting Shares) will be converted into the right to receive (x) its
pro rata share, based on the Fully Diluted Capitalization excluding any shares to be cancelled and retired in accordance with Section 4.1(a) , of the sum,
without interest, of (A) $180,000,000 in cash (the “ Gross Amount ”) minus (B) the Interim Financing Balance minus (C) the Indebtedness of the
Company (excluding the Interim Financing Balance) upon the Second Stage Closing Date minus (D) the Merger Fees, as defined below minus (E) the
$3.0 million milestone payable under the Revogenex License upon FDA approval of the Product minus (F) the Section 5.15 Amount, as defined in
Section 5.15 hereof minus (G) the $2.0 million payable under the Manufacturing Agreement upon the Second Stage Closing minus (H) any Outstanding
Indemnification Amount (as defined in the Indemnification Agreement), minus (I) the Fortress Amount and (y) its pro rata share, based on the Fully
Diluted Capitalization excluding any shares to be cancelled and retired in accordance with Section 4.1(a) , of the sum, without interest, of (A) the
contingent value payable pursuant to the Contingent Value Rights Agreement (it being agreed that each Holder (as defined in the Contingent Value Rights
Agreement) shall be entitled to receive one CVR (as defined in the Contingent Value Rights Agreement) for each Common Share issued and outstanding
immediately prior to the Merger Effective Time held by such Holder that is converted into the right to receive the Merger Consideration pursuant to this
Section 4.1(b)) minus (B) any CVR Fees minus (C) any amount deductible from the Gross Amount pursuant to this Section 4.1(b) that was not deducted
therefrom at the Second Stage Closing, as verified by the Company’s auditors (the consideration in the foregoing clause (x), the “ Cash Merger
Consideration ” and, together with the consideration in the foregoing clause (y), collectively the “ Merger Consideration ”); provided that the Merger
Consideration and any payments thereof hereunder or any Ancillary Agreement shall be subject to reduction in accordance with Section 4.2(i) .
(c)
Cancellation of Shares . At the Merger Effective Time, all Common Shares, Class A Preferred Shares and shares of any other class or
series of shares of capital stock of the Company will no longer be outstanding and all Common Shares, Class A Preferred Shares and shares of any other
class or series of shares of capital stock of the Company will be cancelled and retired and will cease to exist (and will not represent shares of capital stock
of the Surviving Corporation), and, subject to Section 4.3 , each holder of: (i) a certificate formerly representing any Common Shares, Class A Preferred
Shares and shares of any other class or series of shares of capital stock of the Company (each, a “ Certificate ”); or (ii) any book-entry shares which
immediately prior to the Merger Effective Time represented Common Shares, Class A Preferred Shares and shares of any other class or series of shares of
capital stock of the Company (each, a “ Book-Entry Share ”) will cease to have any rights with respect thereto, except the right to receive the Merger
Consideration that such holder is entitled to receive in accordance with this Agreement, and upon compliance by such holder thereof with Section 4.2
hereof.
(d)
Conversion of Merger Sub Capital Stock . Each share of common stock, par value $0.0001 per share, of Merger Sub issued and
outstanding immediately prior to the Merger Effective Time shall be converted into and become one newly issued, fully paid, and non-assessable share of
common stock, par value $0.0001 per share, of the Surviving Corporation with the same rights, powers, and privileges as the shares so converted and shall
constitute the only outstanding shares of capital stock of the Surviving Corporation. From and after the Merger Effective Time, all certificates
representing shares of Merger Sub common stock shall be deemed for all purposes to represent the number of shares of common stock of the Surviving
Corporation into which they were converted in accordance with the immediately preceding sentence.
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section 4.2

surrender and Payment.

(a)
Paying Agent; Payment Fund . Prior to the Merger Effective Time, Buyer shall appoint a paying agent (the “ Paying Agent ”) to act as
the agent for the purpose of paying the Cash Merger Consideration for: (i) the Certificates; and (ii) the Book-Entry Shares. At or promptly following the
Merger Effective Time, Buyer shall deposit, or cause the Surviving Corporation to deposit, with the Paying Agent, sufficient funds to pay the aggregate
Cash Merger Consideration that is payable in respect of all of the Common Shares represented by the Certificates and the Book-Entry Shares (other than:
(A) shares to be cancelled and retired in accordance with Section 4.1(a) ; and (B) Dissenting Shares) (the “ Payment Fund ”) in amounts and at the times
necessary for such payments. If for any reason the Payment Fund is inadequate to pay the amounts to which holders of shares shall be entitled under
Section 4.1(b) , Buyer shall take all steps necessary to enable or cause the Surviving Corporation promptly to deposit in trust additional cash with the
Paying Agent sufficient to make all payments required under this Agreement. The Payment Fund shall not be used for any other purpose. All charges and
expenses, including those of the Paying Agent in connection with the exchange of Common Shares for the Cash Merger Consideration, the R&WI
Expense (as defined in Section 11.1 ) and any unpaid Broker Fees, as defined in Section 5.20 (collectively, the “ Merger Fees ”), shall be deducted from
the Gross Amount pursuant to Section 4.1(b) . All charges and expenses, including those of the Rights Agent (as defined in the Contingent Value Rights
Agreement) and those described in Section 3.2(p) of the Contingent Value Rights Agreement, in connection with the Contingent Value Rights Agreement,
and any Broker Fees payable in connection with the Contingent Value Rights Agreement (collectively, the “ CVR Fees ”) shall be deducted from the
contingent value payable pursuant to the Contingent Value Rights Agreement pursuant to Section 4.1(b) . Promptly after the Merger Effective Time,
Buyer shall send, or shall cause the Paying Agent to send, to each record holder of Common Shares immediately prior to the Merger Effective Time, a
letter of transmittal and instructions (which shall specify that the delivery shall be effected, and risk of loss and title shall pass, only upon proper delivery
of the Certificates or transfer of the Book-Entry Shares to the Paying Agent, and which letter of transmittal will be in customary form and have such other
provisions as Buyer and the Surviving Corporation may reasonably specify) for use in such exchange.
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(b)
Procedures for Surrender; No Interest . Each holder of Common Shares that have been converted into the right to receive the Merger
Consideration shall be entitled to receive the Merger Consideration in respect of the Common Shares represented by a Certificate or Book-Entry Share
only upon: (i) in the case of a Certificate, surrender to the Paying Agent of such Certificate, together with a duly completed and validly executed letter of
transmittal and such other documents as may reasonably be requested by the Paying Agent; or (ii) in the case of a Book-Entry Share, receipt of an
“agent’s message” by the Paying Agent (or such other evidence, if any, of transfer as the Paying Agent may reasonably request) in respect of such BookEntry Share. Until so surrendered or transferred, as the case may be, and subject to the terms set forth in Section 4.3 , each such Certificate or Book-Entry
Share, as applicable, shall represent after the Merger Effective Time for all purposes only the right to receive, in accordance with this Agreement and
upon compliance by the holder thereof with Section 4.2 hereof, the Merger Consideration payable in respect thereof. No interest shall be paid or accrued
on the Merger Consideration. After the Merger Effective Time, no dividend or other distribution shall be paid in respect of any Common Share, Class A
Preferred Share or other share of any class or series of capital stock of the Company and each Certificate or Certificates or Book-Entry Share or BookEntry Shares so surrendered or transferred, as the case may be, shall immediately be cancelled and retired (except for the right to receive the Merger
Consideration pursuant to the provisions of this Article 4) .
(c)
Investment of Payment Fund . Until disbursed in accordance with the terms and conditions of this Agreement, the cash in the Payment
Fund will be invested by the Paying Agent, as directed by Buyer or the Surviving Corporation, in: (i) obligations of or fully guaranteed by the United
States or any agency or instrumentality thereof and backed by the full faith and credit of the United States with a maturity of no more than 30 days; (ii)
commercial paper obligations rated A-1 or P-1 or better by Moody’s Investors Service, Inc. or Standard & Poor’s Corporation, respectively; or (iii)
certificates of deposit, bank repurchase agreements, or banker’s acceptances of commercial banks with capital exceeding $1,000,000,000 (based on the
most recent financial statements of such bank that are then publicly available). No losses with respect to any investments of the Payment Fund will affect
the amounts payable to the holders of Certificates or Book-Entry Shares. Any income from investment of the Payment Fund will be payable to Buyer or
the Surviving Corporation, as Buyer directs.
(d)
Payments to Non-Registered Holders . If any portion of the Merger Consideration is to be paid to a Person other than the Person in
whose name the surrendered Certificate or the transferred Book-Entry Share, as applicable, is registered, it shall be a condition to such payment that: (i)
such Certificate shall be properly endorsed or shall otherwise be in proper form for transfer or such Book-Entry Share shall be properly transferred; and
(ii) the Person requesting such payment shall pay to the Paying Agent any transfer or other Tax required as a result of such payment to a Person other than
the registered holder of such Certificate or Book-Entry Share, as applicable, or establish to the reasonable satisfaction of the Paying Agent that such Tax
has been paid or is not payable.
(e)
Full Satisfaction . All Merger Consideration paid upon the surrender of Certificates or transfer of Book-Entry Shares in accordance
with the terms hereof shall be deemed to have been paid in full satisfaction of all rights pertaining to the Common Shares formerly represented by such
Certificate or Book-Entry Shares, and from and after the Merger Effective Time, there shall be no further registration of transfers of Common Shares on
the stock transfer books of the Surviving Corporation. If, after the Merger Effective Time, Certificates or Book-Entry Shares are presented to the
Surviving Corporation, they shall be cancelled (and, to the extent the holders thereof are entitled thereto, exchanged for the Merger Consideration
provided for, and in accordance with the procedures set forth, in this Section 4.2 ).

23

(f)
Termination of Payment Fund . Any portion of the Payment Fund that remains unclaimed by the holders of Common Shares nine
months after the Merger Effective Time shall be returned to Buyer, upon demand, and any such holder who has not exchanged Common Shares for the
Merger Consideration in accordance with this Section 4.2 prior to that time shall thereafter look only to the Surviving Corporation (subject to abandoned
property, escheat, or other similar laws), as general creditors thereof, for payment of the Merger Consideration without any interest. Notwithstanding the
foregoing, Buyer shall not be liable to any holder of Common Shares for any amounts paid to a public official pursuant to applicable abandoned property,
escheat, or similar laws. Any amounts remaining unclaimed by holders of Common Shares two years after the Merger Effective Time (or such earlier
date, immediately prior to such time when the amounts would otherwise escheat to or become property of any governmental entity) shall become, to the
extent permitted by applicable Legal Requirements, the property of Buyer free and clear of any claims or interest of any Person previously entitled
thereto.
(g)
Dissenting Shares Merger Consideration . Any portion of the Merger Consideration made available to the Paying Agent in respect of
any Dissenting Shares shall be returned to Buyer, upon demand.
(h)
Outstanding Indemnification Amount . If any Losses included in any Outstanding Indemnification Amount (as defined in the
Indemnification Agreement) (i) reduced the Cash Merger Consideration pursuant to clause (H) of Section 4.1(b)(x) and (ii) are subsequently determined
in a final judgment or award of a court of competent jurisdiction which is either not subject to any further appeals or the time for giving notice to take
such appeals has lapsed and no such notice was filed to be lower than the amount that actually reduced the Cash Merger Consideration pursuant to clause
(H) of Section 4.1(b)(x) , then Buyer shall transfer the difference between such amounts to the Paying Agent for further payment by the Paying Agent as
Cash Merger Consideration consistent with the provisions of this Article 4, which payment shall be (i) deemed to have occurred as of the time that it
would have otherwise been due pursuant to this Agreement but for its inclusion in Outstanding Indemnification Amount and (ii) made to the Persons
entitled hereunder taking the foregoing clause (i) into account, it being agreed that the foregoing shall not affect any rights of any Buyer Indemnified
Parties against Fortress pursuant to the Indemnification Agreement if such Losses are determined in such final judgment or award to be higher than the
amount that actually reduced the Cash Merger Consideration pursuant to clause (H) of Section 4.1(b)(x) .
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(i)
Set-Off; Surviving Indemnification Claims . Notwithstanding this Agreement or the Contingent Value Rights Agreement to the
contrary, (i) to the extent that Buyer shall exercise its set-off right pursuant to the Fortress Restrictive Covenants Agreement or the Lu Restrictive
Covenants Agreement against any amount payable pursuant to Section 4.1(b), then such set-off amount shall reduce the payment obligation of Buyer,
Merger Sub, the Company or their Affiliates or assigns under, and such amount shall not be required to be paid by the foregoing pursuant to, this
Agreement or the Contingent Value Rights Agreement to the extent that such amount does not exceed the portion(s) of the amount(s) otherwise payable
hereunder or thereunder to Fortress (or its assigns) or Lucy Lu (or her heirs or assigns), respectively, from time to time, and the Company, Buyer and the
Paying Agent (or the Rights Agent (as defined in the Contingent Value Rights Agreement), if applicable) shall cooperate with each other to appropriately
and equitably distribute the amount payable hereunder or thereunder by the Paying Agent (or the Rights Agent (as defined in the Contingent Value Rights
Agreement), if applicable) to holders of Common Shares issued and outstanding immediately prior to the Merger Effective Time (other than: (i) shares to
be cancelled and retired in accordance with Section 4.1(a) ; and (ii) Dissenting Shares), taking such set-off into account and in a manner that reduces the
amount that Fortress (or its assigns) or Lucy Lu (or her heirs or assigns), as applicable are paid, (ii) with respect to any Post-Closing Indemnification
Amount, if Fortress has actually paid in full to Buyer the Fortress Portion multiplied by such Post-Closing Indemnification Amount in accordance with
the Indemnification Agreement, then the Company’s (or its Affiliates’ or assigns’) obligation to make a payment pursuant to the Contingent Value Rights
Agreement shall be reduced by the Non-Fortress Portion multiplied by such Post-Closing Indemnification Amount, and such amount shall not be required
to be paid thereunder by the foregoing, to the extent that such product does not exceed the amount payable thereunder excluding the portion thereof
payable to Fortress (or its assigns), and the Company and the Rights Agent (as defined in the Contingent Value Rights Agreement) shall cooperate with
each other to appropriately and equitably distribute the amount payable thereunder by the Rights Agent (as defined in the Contingent Value Rights
Agreement) to holders of Common Shares issued and outstanding immediately prior to the Merger Effective Time (other than: (i) shares to be cancelled
and retired in accordance with Section 4.1(a) ; and (ii) Dissenting Shares), taking such reduction into account and in a manner that reduces the amount
that such holders (other than Fortress) are paid, (iii) with respect to any Post-Closing Indemnification Amount, if Fortress has not paid to Buyer the
Fortress Portion multiplied by such Post-Closing Indemnification Amount in accordance with the Indemnification Agreement, then the Company’s (or its
Affiliates’ or assigns’) obligation to make a payment pursuant to the Contingent Value Rights Agreement shall be reduced by such Post-Closing
Indemnification Amount, and such amount shall not be required to be paid thereunder by the foregoing, and the Company and the Rights Agent (as
defined in the Contingent Value Rights Agreement) shall cooperate with each other to appropriately and equitably distribute the amount payable
thereunder by the Rights Agent (as defined in the Contingent Value Rights Agreement) to holders of Common Shares issued and outstanding immediately
prior to the Merger Effective Time (other than: (i) shares to be cancelled and retired in accordance with Section 4.1(a) ; and (ii) Dissenting Shares), taking
such reduction into account and in a manner that reduces the amount that all such holders are paid, and (iv) if any Post-Closing Indemnification Amount
is due, then the Company and the Rights Agent (as defined in the Contingent Value Rights Agreement) shall cooperate with each other to appropriately
and equitably distribute the amount payable by the Rights Agent (as defined in the Contingent Value Rights Agreement) under the Contingent Value
Rights Agreement to the holders of Common Shares issued and outstanding immediately prior to the Merger Effective Time (other than: (i) shares to be
cancelled and retired in accordance with Section 4.1(a) ; and (ii) Dissenting Shares) such that the Non-Fortress Portion multiplied by the reasonable and
documented legal fees and expenses incurred by Fortress in defending the Surviving Indemnification Claim relating to such Post-Closing Indemnification
Amount shall first be paid by the Rights Agent (as defined in the Contingent Value Rights Agreement) pursuant to the Contingent Value Rights
Agreement to Fortress (to the extent that it does not exceed the amount payable thereunder) and the remaining amount payable by the Rights Agent (as
defined in the Contingent Value Rights Agreement) under the Contingent Value Rights Agreement shall be payable thereunder to all holders of Common
Shares issued and outstanding immediately prior to the Merger Effective Time (other than: (i) shares to be cancelled and retired in accordance with
Section 4.1(a) ; and (ii) Dissenting Shares). If any Losses included in any Post-Closing Indemnification Amount (i) reduced the amount payable by the
Company or its Affiliates or assigns under the Contingent Value Rights Agreement pursuant to this Section 4.2(i) and (ii) are subsequently determined in
a final judgment or award of a court of competent jurisdiction which is either not subject to any further appeals or the time for giving notice to take such
appeals has lapsed and no such notice was filed to be lower than the amount that actually reduced the amount payable by the Company or its Affiliates or
assigns under the Contingent Value Rights Agreement pursuant to this Section 4.2(i) , then the Company shall transfer the difference between such
amounts to the Rights Agent (as defined in the Contingent Value Rights Agreement) for further payment by it pursuant to Section 2.4 thereof, which
payment shall be (i) deemed to have occurred as of the time that it would have otherwise been due pursuant to the Contingent Value Rights Agreement
but for this Section 4.2(i) and (ii) made to the Persons entitled thereunder taking the foregoing clause (i) into account. Notwithstanding this Agreement or
the Contingent Value Rights Agreement to the contrary, if any Losses included in any Post-Closing Indemnification Amount (i) reduced the amount
payable by the Company or its Affiliates or assigns under the Contingent Value Rights Agreement pursuant to this Section 4.2(i) and (ii) are subsequently
determined in a final judgment or award of a court of competent jurisdiction which is either not subject to any further appeals or the time for giving notice
to take such appeals has lapsed and no such notice was filed to be higher than the amount that actually reduced the amount payable by the Company or its
Affiliates or assigns under the Contingent Value Rights Agreement pursuant to this Section 4.2(i) , then the difference between such amounts shall be
deemed to be a new Post-Closing Indemnification Amount with respect to which (x) the provisions of Section 2(g) of the Indemnification Agreement
shall apply and (y) the provisions of this Section 4.2(i) shall apply to further reduce the amounts required to be paid by the Company or its Affiliates or
assigns pursuant to the Contingent Value Rights Agreement. Notwithstanding this Agreement or the Contingent Value Rights Agreement to the contrary,
if any Losses included in any Outstanding Indemnification Amount (as defined in the Indemnification Agreement) (i) reduced the Cash Merger
Consideration pursuant to clause (H) of Section 4.1(b)(x) and (ii) are subsequently determined in a final judgment or award of a court of competent
jurisdiction which is either not subject to any further appeals or the time for giving notice to take such appeals has lapsed and no such notice was filed to
be higher than the amount that actually reduced the Cash Merger Consideration pursuant to clause (H) of Section 4.1(b)(x) , then the difference between
such amounts (the “ Adjusted Pre-Closing Indemnification Amount ”) shall be deemed to be a Post-Closing Indemnification Amount with respect to
which (x) the provisions of Section 2(g) of the Indemnification Agreement shall apply and (y) the provisions of this Section 4.2(i) shall apply to reduce
the amounts required to be paid by the Company or its Affiliates or assigns pursuant to the Contingent Value Rights Agreement. After the Second Stage
Closing, the indemnification limitations contained in Section 2(b) of the Indemnification Agreement, shall apply on a pro rata basis (based on the Fortress
Portion, with respect to Fortress and its Affiliates and assigns, and the Non Fortress Portion, with respect to all holders of Common Shares issued and
outstanding immediately prior to the Merger Effective Time (other than: (i) shares to be cancelled and retired in accordance with Section 4.1(a) ; and (ii)
Dissenting Shares) other than Fortress) mutatis mutandis to this Section 4.2 .
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section 4.3
Dissenting shares. Notwithstanding any provision of this Agreement to the contrary, including Section 4.1 , Common Shares issued and
outstanding immediately prior to the Merger Effective Time (other than shares cancelled in accordance with Section 4.1(a) ) and held by a holder who has properly
exercised appraisal rights of such shares in accordance with Section 262 of the DGCL and has not subsequently failed to perfect or otherwise waived, withdrawn,
or lost such holder’s appraisal rights under the DGCL with respect to such shares (such Common Shares being referred to collectively as the “ Dissenting Shares ”
until such time as such holder fails to perfect or otherwise waives, withdraws, or loses such holder’s appraisal rights under the DGCL with respect to such shares)
shall not be converted into a right to receive the Merger Consideration, but instead shall be entitled to only such rights as are granted by Section 262 of the DGCL;
provided , however , that if, after the Merger Effective Time, such holder fails to perfect, waives, withdraws, or loses such holder’s right to appraisal pursuant to
Section 262 of the DGCL or if a court of competent jurisdiction shall determine that such holder is not entitled to the relief provided by Section 262 of the DGCL,
such Common Shares shall be treated as if they had been converted as of the Merger Effective Time into the right to receive the Merger Consideration in
accordance with Section 4.1(b) , without interest thereon, upon surrender of such Certificate formerly representing such share or transfer of such Book-Entry Share,
as the case may be. The Company shall provide Buyer prompt written notice of any demands received by the Company for appraisal of Common Shares, any
waiver or withdrawal of any such demand, and any other demand, notice, or instrument delivered to the Company prior to the Merger Effective Time that relates to
such demand, and Buyer shall have the opportunity and right to direct all negotiations and proceedings with respect to such demands. Except with the prior written
consent of Buyer, the Company shall not make any payment with respect to, or settle, or offer to settle, any such demands.
section 4.4
changes to capital stock; Adjustments to Merger consideration. Without limiting the other provisions of this Agreement, if at any time
during the period between the Signing Date and the Merger Effective Time, any change in the outstanding shares of capital stock of the Company shall occur,
including by reason of any issuance (including upon exercise of warrants), reclassification, recapitalization, stock split (including a reverse stock split), or
combination, exchange, readjustment of shares, or similar transaction, or any stock dividend or distribution paid in stock, the Merger Consideration and any other
amounts payable pursuant to this Agreement shall be equitably adjusted to proportionately reflect such change; provided , however , that this sentence shall not be
construed to permit the Company to take any action with respect to its securities that is prohibited by the terms of this Agreement.
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section 4.5
Withholding rights. Each of the Paying Agent, Buyer, Merger Sub, and the Surviving Corporation shall be entitled to deduct and withhold
from the consideration otherwise payable to any Person pursuant to this Agreement such amounts as may be required to be deducted and withheld with respect to
the making of such payment under any Tax laws. To the extent that amounts are so deducted and withheld by the Paying Agent, Buyer, Merger Sub, or the
Surviving Corporation, as the case may be, such amounts shall be treated for all purposes of this Agreement as having been paid to the Person in respect of which
the Paying Agent, Buyer, Merger Sub, or the Surviving Corporation, as the case may be, made such deduction and withholding.
section 4.6
Lost certificates. If any Certificate shall have been lost, stolen, or destroyed, upon the making of an affidavit of that fact by the Person
claiming such Certificate to be lost, stolen, or destroyed and, if required by Buyer, the posting by such Person of a bond, in such reasonable amount as Buyer or the
Paying Agent may direct, as indemnity against any claim that may be made against Buyer or the Surviving Corporation with respect to such Certificate, the Paying
Agent will issue, in exchange for such lost, stolen, or destroyed Certificate, the Merger Consideration to be paid in respect of the Common Shares formerly
represented by such Certificate as contemplated under this Article 4 .
section 4.7

Treatment of stock options, other stock-Based compensation and Warrants.

(a)
Company Stock Options . The Company shall take all requisite action so that, prior to the Merger Effective Time, each option to
acquire Common Shares (each, a “ Company Stock Option ”) that is then-outstanding under any Company Plan (as in effect at the Signing Date and
previously disclosed to Buyer), whether or not then vested or exercisable, shall become vested and exercisable and, if the fair market value of a Common
Share (which, for this purpose, shall be the closing price per Common Share immediately prior to the Merger Effective Time) is then in excess of the per
share exercise price of the Company Stock Option, such Company Stock Option shall be exercised pursuant to the terms and conditions of the applicable
Company Stock Option award agreement (with any Taxes withheld with respect to such exercise), with each Common Share received by the former
holder of a Company Stock Option in connection with such exercise entitled to receive the Merger Consideration pursuant to Section 4.1(b) . For the
avoidance of doubt, in the event that the per share exercise price under any Company Stock Option that is outstanding immediately prior to the Merger
Effective Time is equal to or greater than the Merger Consideration, such Company Stock Option shall be cancelled as of the Merger Effective Time
without payment therefor and shall have no further force or effect.
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(b)
Company Restricted Shares . The Company shall take all requisite action so that, immediately prior to the Merger Effective Time, each
Common Share subject to vesting, repurchase, or other lapse of restrictions (a “ Company Restricted Share ”) that is outstanding under any Company Plan
immediately prior to the Merger Effective Time shall, by virtue of the Merger and without any action on the part of the holder thereof, vest in full and
become free of restrictions (with any Taxes withheld with respect to the fair market value of such Company Restricted Share, which, for this purpose,
shall be the closing price per Common Share immediately prior to the Merger Effective Time) and shall be cancelled and converted automatically, in
accordance with the procedures set forth in this Agreement, into the right to receive the Merger Consideration pursuant to Section 4.1(b) .
(c)
Company Restricted Share Units . The Company shall take all requisite action so that, immediately prior to the Merger Effective Time,
each unit of Company Restricted Shares (a “ RSU ”), that is outstanding immediately prior to the Merger Effective Time, shall be accelerated in full and,
in exchange therefor, each former holder of any such RSU shall be entitled to receive a number of Common Shares as is equal to (i) the total number of
Common Shares subject to such RSU, less (ii) a number of Common Shares that would otherwise be issued to the holder pursuant to the RSU to be
withheld by the Surviving Corporation in satisfaction of the tax withholding obligations arising as a result of the vesting and settlement of such RSU
equal to a number of Common Shares having a fair market value (which, for this purpose, shall be the closing price per Common Share immediately prior
to the Merger Effective Time) equal to the amount necessary to satisfy the withholding obligation based on the minimum applicable statutory withholding
rates for federal, state and local income tax and payroll tax purposes (rounded up to the nearest whole share). Each such Common Share issued to a
former holder of an RSU shall be entitled to receive the Merger Consideration pursuant to Section 4.1(b) .
(d)
Warrants . Promptly after the Signing Date, the Company shall take all requisite action so that, prior to the First Stage Closing, each
warrant to issue any Company Securities (each, a “ Company Warrant ”) that is outstanding shall be (i) exercised by the holder thereof, and converted into
Common Shares, and such Company Warrant shall be cancelled without any Liability to the Company, or (ii) amended in writing (subject to Buyer’s
prior review and consent to such amendment, such consent not to be unreasonably withheld), and fully executed by the Company and the applicable
holder thereof, solely to provide that such Company Warrant shall, immediately prior to the Merger Effective Time, automatically, and without any action
of the holder thereof or the Company, be converted into Common Shares, and that such Company Warrant shall be cancelled without any Liability to the
Company.
(e)
Resolutions and Other Company Actions . Prior to the Merger Effective Time or the First Stage Closing, as applicable, the Company,
the Company’s Board of Directors, and the compensation committee of such board, as applicable, shall have adopted any resolutions and taken any
actions (including obtaining any employee consents) that may be necessary to effectuate the provisions of paragraphs (a), (b), (c) and (d) of this Section
4.7 .
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section 4.8
Further Assurances. If, at any time from and after the Merger Effective Time, the Company or Buyer reasonably believes or is advised that
any further instruments, deeds, assignments or assurances are reasonably necessary or desirable to consummate the Merger or to carry out the purposes and intent
of this Agreement at or after the Merger Effective Time, then the Company, Buyer, the Surviving Corporation and their respective officers and directors shall
execute and deliver all such proper deeds, assignments, instruments and assurances and do all other things reasonably necessary or desirable to consummate the
Merger and to carry out the purposes and intent of this Agreement.
ArTIcLE 5.
rEPrEsEnTATIons AnD WArrAnTIEs oF THE coMPAny
Except as disclosed in any report, schedule, form, statement or other document (including exhibits and other information incorporated therein) that is publicly
available and required to be filed (or furnished) by the Company with the SEC under the Securities Act, the Exchange Act or SOX with respect to any fiscal period
ending prior to June 30, 2018 and prior to the Signing Date (without giving effect to any amendment or supplement to any such report, schedule, form, statement or
other document filed on or after the Signing Date) ( provided , that no such disclosure shall qualify or limit the representations and warranties contained in
Section 5.1 through 5.3 (excluding 5.3(c) ), and that any “risk factors” sections or any language in any such report, schedule, form, statement or other document
that is predictive or forward-looking, or that is not factual information but merely cautionary language, shall be excluded), the Company hereby represents and
warrants to Buyer and Merger Sub as follows:
section 5.1

organization of the company; Due Authorization.

(a)
The Company (i) is a corporation duly organized, validly existing and in good standing under the laws of Delaware, (ii) is duly licensed
and qualified to conduct its business in each jurisdiction where the nature of the properties owned, leased or operated by it and the business transacted by
it requires such licensing or qualification, except where any such failures to be so qualified or licensed have not had, or are not reasonably likely to have,
a Material Adverse Effect and (iii) holds all necessary corporate power and authority to own, license and operate its assets and properties, to conduct its
business, to enter into this Agreement and the Ancillary Agreements, to perform its obligations hereunder and thereunder and to consummate the
transactions contemplated hereby and thereby, including the Transactions. Subject to, with respect only to the Stock Purchase Transaction and the Merger,
the Requisite Stockholder Approval, this Agreement and the consummation of the transactions contemplated hereby, the execution and delivery of this
Agreement and the Ancillary Agreements by the Company, the performance by the Company of its obligations hereunder and thereunder and the
consummation by the Company of the transactions contemplated hereby and thereby, have been duly authorized by all requisite action on the part of the
Company, and no other proceedings on the part of the Company or its stockholders are necessary to authorize the execution and delivery of this
Agreement or the consummation by the Company of the transactions contemplated hereby and thereby.
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(b)
Each of this Agreement and the Ancillary Agreements to which it is or will be a party has been or will be, as the case may be, duly
executed and delivered by the Company and (assuming due authorization, execution and delivery by Buyer) constitutes or will constitute a legal, valid
and binding obligation of the Company, enforceable against the Company in accordance with their respective terms, except: (i) as limited by general
equitable principles and applicable bankruptcy, insolvency, reorganization, moratorium and other laws of general application affecting enforcement of
creditors’ rights generally and (ii) as limited by laws relating to the availability of specific performance, injunctive relief or other equitable remedies.
(c)
The board of directors of the Company has unanimously adopted resolutions, prior to the Signing Date, (i) determining that this
Agreement, the Stock Purchase Transaction, the Merger and the other transactions contemplated by this Agreement and the Ancillary Agreements are
advisable and fair to, and in the best interests of, the Company and its stockholders, (ii) approving this Agreement, the Ancillary Agreements, the Stock
Purchase Transaction, the Merger and the other transactions contemplated by this Agreement and the Ancillary Agreements, (iii) recommending that the
stockholders of the Company approve and adopt this Agreement and the Ancillary Agreements (including the Appointment) and (iv) directing that this
Agreement and the Ancillary Agreements be submitted to the stockholders of the Company for their approval and adoption, which resolutions have not
been subsequently withdrawn or modified in any respect.
(d)
The Requisite Stockholder Approval is the only vote of the holders of any class or series of capital stock of the Company necessary to
approve and adopt this Agreement and the Ancillary Agreements (including the Appointment) and to consummate the Stock Purchase Transaction, the
Merger and the other transactions contemplated by this Agreement and the Ancillary Agreements under the applicable Legal Requirements of the State of
Delaware, including the DGCL, the certificate of incorporation of the Company and the by-laws of the Company.
(e)
The Company’s Certificate of Incorporation, as amended, and the Company’s Bylaws, each as filed with the Company SEC Documents
prior to the Signing Date, defined below, are in full force and effect, and, other than as contemplated by the terms of this Agreement, no action has been
taken or is contemplated to amend such organizational documents. The Company Board has approved and adopted the Revised By-Laws as of the date
hereof to become effective as of the First Stage Closing.
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section 5.2
no conflicts, consents or Approvals. Assuming that all consents, approvals, authorizations and other actions, and all filings and notifications
described or listed in Articles 9 and 10 , have been obtained or made and any applicable waiting period under the HSR Act has expired or been terminated, neither
the execution or delivery by the Company of this Agreement or any of the Ancillary Agreements, or the performance by the Company of its obligations under this
Agreement or any of the Ancillary Agreements, or the consummation of the transactions contemplated hereby or thereby will (a) result in any breach of any
provision of the Company’s certificate of incorporation and by-laws, each as amended from time to time, (b) result in any breach of, require (with or without notice
or lapse of time or both) any payment, consent or notice or constitute a default (or give rise to any right of purchase, termination, amendment, acceleration or
cancellation) under, any Company Contract or order or judgment to which the Company is a party or by which it or its assets are bound, (c) result in the creation of
an Encumbrance or (d) violate any applicable Legal Requirement, other than such breaches, defaults or violations that, in the case of clauses (b) through (d), have
not had, or are not reasonably likely to have, a Material Adverse Effect.
section 5.3

capital stock of the company.

(a)
The Company has an authorized share capital of 2,000,000 Preferred Shares (of which 250,000 shares have been designated Class A
Preferred Shares, and the remainder are undesignated) and 50,000,000 Common Shares. Attached hereto as Schedule 5.3 is the capitalization of the
Company as of the date hereof, including all Company Securities, as defined below.
(b)
As of the Signing Date, (i) 250,000 Class A Preferred Shares and 10,662,398 Common Shares are issued and outstanding, (ii) there
were 675,000 Common Shares underlying outstanding stock options and restricted share units, in each case issued under the Company’s 2015 Incentive
Plan (of which the Company has provided Buyer a true, correct and complete copy prior to the Signing Date), (iii) there were 107,913 Common Shares
underlying outstanding warrants of the Company (of which the Company has provided Buyer a true, correct and complete copy prior to the Signing Date)
and (iv) no other shares of capital stock of, or other equity interests in, the Company were issued, reserved for issuance or outstanding. All of the
outstanding shares of capital stock of the Company have been duly authorized and validly issued, are fully paid and nonassessable and were issued in
compliance with all applicable Legal Requirements, the Company’s organizational documents and any Company Contracts.
(c)
Except as set forth on Schedule 5.3 , or disclosed in the Company SEC Documents filed with or furnished to the SEC prior to the
Signing Date, there are no options, warrants, rights, convertible or exchangeable securities, “phantom” stock rights, stock appreciation rights, restricted
stock units, restricted stock, stock-based performance units, commitments, contracts, arrangements or undertakings of any kind to which the Company is a
party or by which it is bound (i) obligating the Company to issue, deliver or sell or cause to be issued, delivered or sold, additional shares of capital stock
of, or other equity interests in, or any security convertible or exercisable for or exchangeable into any capital stock of, or other equity interest in, the
Company, or any Voting Company Debt (as defined below), (ii) obligating the Company to issue, grant, extend or enter into any such option, warrant,
call, right, security, commitment, contract, arrangement or undertaking or (iii) that give any Person the right to receive any economic benefit or right
similar to or derived from the economic benefits and rights accruing to holders of capital stock of, or other equity interests in, the Company (together with
the Common Shares and the Class A Preferred Shares, the “ Company Securities ”). Any warrant obligating the Company to issue any Company
Securities that is outstanding prior to the Second Stage Closing shall only entitle its holder to receive the Merger Consideration and shall be cancelled at
the Merger Effective Time. There are no outstanding contractual obligations of the Company to repurchase, redeem or otherwise acquire any shares of
capital stock of the Company. There are no proxies (other than proxies solicited by the Company for purposes of the Company Stockholder Approval),
voting trusts or other agreements or understandings to which the Company is a party or is bound with respect to the voting of or giving consent by the
capital stock of, or other equity interests in, the Company. There are no preemptive or similar rights granted by the Company to any holders of any class
or series of securities of the Company. There are no outstanding bonds, debentures, notes or other obligations of the Company, the holders of which have
the right to vote (or which are convertible into or exchangeable or exercisable for securities having the right to vote) with the Company’s stockholders on
any matter (“ Voting Company Debt ”).
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(d)
Upon consummation of the First Stage Closing, Buyer will own the First Stage Shares free and clear of all Encumbrances and such
shares shall have been duly authorized and validly issued, be fully paid and nonassessable and issued in compliance with all applicable Legal
Requirements, the Company’s organizational documents and any Company Contracts.
(e)
The Company does not have, and has never had, any Subsidiaries or equity interest in any Person. There is no Company Contract
currently or prospectively requiring the Company to form or participate in or make any capital contribution to or investment in any Person.
section 5.4

Financial statements; other Liabilities.

(a)
The Company’s Annual Report on Form 10-K for the twelve months ended December 31, 2017 (the “ Form 10-K ”) contains the
audited balance sheets of the Company for the years ended December 31, 2016 and December 31, 2017, and the statements of operations, stockholders’
equity (deficit) and cash flows for the period from February 9, 2015 (inception) through December 31, 2015 and the twelve months ended December 31,
2016 and December 31, 2017, and the Company’s Quarterly Report on Form 10-Q for the quarterly period ended June 30, 2018 (the “ Form 10-Q ”)
contains the unaudited balance sheet of the Company and statement of stockholders’ equity for the six months ended June 30, 2018, and the unaudited
statements of operations and cash flows for the six month periods ended June 30, 2017 and June 30, 2018 (the Form 10-K and Form 10-Q, the “ Financial
Statements ”).
(b)
The Company maintains books of account and other financial records that are accurate in all material respects. The Financial
Statements (i) comply as to form in all material respects with the published rules and regulations of the SEC, (ii) were prepared in conformity with GAAP
consistently applied throughout the periods indicated, and in accordance with the books of account and other financial records of the Company and (iii)
present fairly, in conformity with GAAP consistently applied, the financial position and the results of operations, stockholders’ equity (deficit) and cash
flows of the Company as of the dates thereof, or for the periods covered thereby, as the case may be.
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(c)
The Company does not have any (i) “off-balance sheet” arrangements or Liabilities or (ii) Liabilities that have had, or could reasonably
be expected to result in, a Material Adverse Effect, and there has not been an Event that could reasonably be expected to result in any such Liabilities.
(d)
No director or officer of the Company or, to the Company’s Knowledge, non-officer employee, external auditor, external accountant or
similar authorized representative of the Company, has received or otherwise been made aware of any material complaint, allegation or claim, whether
written or oral, regarding the accounting or auditing practices, procedures, methodologies or methods of the Company or its internal accounting controls,
including any material complaint, allegation or claim that the Company has engaged in questionable accounting or auditing practices.
section 5.5

Agreements.

(a)
Except as set forth in Schedule 5.5(a) , each of the following Company Contracts, including any amendments thereto (each, a “ Material
Contract ”), other than this Agreement and the Ancillary Agreements as of the Signing Date, has been filed as exhibits to the Company’s Form 10-K filed
with the SEC on March 1, 2018:
(1)

any Contract that is a “material contract” (as such term is defined in Item 601(b)(10) of Regulation S-K of the Securities Act);

(2)
any Contract (A) relating to Indebtedness of the Company or the guarantee of Indebtedness of any Person, (B) securing any
Indebtedness through any Encumbrance or (C) otherwise creating an Encumbrance, in each case where such Indebtedness or the Liabilities securing such
other Encumbrance exceed $100,000 individually or $500,000 in the aggregate for all such Contracts;
(3)

any Restrictive Contract;

(4)
any joint venture, partnership or limited liability company agreements or other similar agreements or arrangements relating to the
formation, creation, operation, management or control of, or investment by the Company in, any joint venture, partnership or limited liability company;
(5)
employees;
(6)

any collective bargaining agreement or other Contract to or with any labor union or other employee representative of a group of

any Related Party Contract;

(7)
any Contract pursuant to which the Company (A) in any transaction or series of related transactions, has an option, right or obligation to
purchase any other business or portion thereof on an ongoing basis (including by purchasing the assets or capital stock of another Person), (B) in any
transaction or series of related transactions, purchased any such business or portion thereof and continues to have any ongoing obligations (including
obligations under any shareholder agreement), or (C) without limitation of clause (B), has an obligation to make any earn-out payments based on future
performance of an acquired business or assets;
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(8)
any Contract that (A) obligates the Company to make a loan or capital contribution to, or investment in excess of $100,000 in, any
Person or (B) on a stand-alone basis obligates the Company to provide indemnification or a guarantee that would reasonably be expected to result in
payments in excess of $100,000;
(9)
any Contract that (A) grants to any Person a right of first refusal, right of first offer, option or similar preferential right to purchase any
of the Company’s capital stock or assets, (B) obligates the Company to sell to any Person or Persons (or pursuant to which the Company sold to any
Person or Persons and continues to have any ongoing obligations) any capital stock or assets, or (C) obligates the Company to sell, assign, or otherwise
transfer or dispose of to any Person or Persons (or pursuant to which the Company sold, assigned, or otherwise transferred or disposed of to any Person or
Persons and continues to have any ongoing obligations), in any transaction or series of related transactions, any (i) assets, property or business having an
aggregate value exceeding (or for consideration, including assumption of Indebtedness, exceeding) $100,000 or (ii) any Revogenex License Assets or any
Manufacturing Agreement Assets;
(10)
all Intellectual Property Agreements, including any Contract that, as its primary purpose, grants to the Company, or by which the
Company grants to any Person, any right to use, exploit or practice any Intellectual Property;
(11)

Privacy Agreements;

(12)

any Contract regarding Leased Real Property;

(13)
any Contract that the Company reasonably anticipates requiring aggregate payments to or by the Company in excess of $100,000
individually (or $500,000 in the aggregate for all such Contracts) in any twelve months’ period;
(14)
any employment or consulting Contract (in each case with respect to which the Company has continuing obligations as of the Signing
Date) with any current or former (A) officer of the Company, (B) member of the board of directors of the Company, or (C) employee of the Company
providing for an annual base salary or payment in excess of $100,000;
(15)
any Contract with any agent, distributor or sales representative that is not terminable on thirty (30) days’ or less notice without penalty
or payment of any termination fee;
(16)
any Contract that contains a “change of control” or similar provision that would require any consent, notice or other action in
connection with, or that could reasonably be expected to prevent, delay or impair the consummation of, the Stock Purchase Agreement, the Merger or any
of the other transactions contemplated by this Agreement or any Ancillary Agreement;
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(17)

any Contract to which a Governmental Authority is a party;

(18)

any Contract that is an insurance policy referred to in Section 5.6 ;

(19)

any Contract which commits the Company to enter into any of the foregoing; or

(20)

any Contract which is not otherwise described in clauses (1)-(19) above that is material to the Company.

(b)
The execution and delivery by the Company of this Agreement or any Ancillary Agreement to which the Company is or will be a party
does not and will not, and the performance by the Company of this Agreement or any Ancillary Agreement to which the Company is or will be a party
does not and will not, conflict with, result in any breach of, constitute a default (or event which with the giving of notice or lapse of time would become a
default) or loss of benefit under, require any consent, notice or payment (including any right of acceleration of any royalties, fees, profit participations or
other payments to any Person) under, or give to others any rights of purchase, termination, amendment, acceleration or cancellation of any Company
Contract other than as would not materially adversely affect the aggregate value of such Company Contracts to the business of the Company, or as have
not had, or are not reasonably likely to have, a Material Adverse Effect.
(c)
Neither the Company nor, to the Company’s Knowledge, any other party to a Company Contract, is in breach of, or default under, any
of the Company Contracts. No event has occurred that would result in any violation or breach of, or conflict with, or constitute (with or without notice or
lapse of time or both) a default (or give rise to any right of purchase, termination, amendment, acceleration or cancellation) under, result in the loss of any
benefit under, or result in the triggering of any payments (including any right of acceleration of any royalties, fees, profit participations or other payments
to any Person) pursuant to, any of the terms, conditions or provisions of any Company Contract. Each Company Contract is valid and binding on, and in
full force and effect with respect to, the Company and, to the Company’s Knowledge, each other party thereto and enforceable in accordance with its
terms, except: (i) as limited by general equitable principles and applicable bankruptcy, insolvency, reorganization, moratorium and other laws of general
application affecting enforcement of creditors’ rights generally and (ii) as limited by laws relating to the availability of specific performance, injunctive
relief or other equitable remedies. The Company has not waived any right under any Company Contract or given to or received from any other Person, at
any time since January 1, 2016, any notice or other communication regarding any actual, alleged, possible or potential breach of, or default (with or
without notice or lapse of time or both) under, any Company Contract, and, to the Company’s Knowledge, is not otherwise aware of any intention by any
counterparty thereto to terminate (other than Company Contracts that are expiring pursuant to their terms), or not renew any Company Contract, or is
seeking the renegotiation thereof or substitute performance thereof.
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(d)
The Company has made available to Buyer prior to the Signing Date true, correct and complete copies of all Material Contracts
(including all amendments and supplements thereto). The Company does not have oral Material Contracts.
section 5.6
Insurance. All Company A ssets and all other normal risks incident to the business of the Company (including directors’ and officers’ liability
coverage) are currently covered by insurance from creditworthy insurance providers in such types and amounts as are consistent with customary practices and
standards of companies engaged in businesses similar to the business of the Company (including with respect to size and geography), the provisions of the
Company Contracts and applicable Legal Requirements. All premiums due and payable under each such insurance policy have been and will be timely paid in full.
section 5.7
real Property; Title, condition and sufficiency of Assets. The Company does not own, and has never owned, any real property. The
Company enjoys peaceful and undisturbed possession of all Leased Real Property (whether as tenant, subtenant or pursuant to other occupancy arrangements), in
each case free and clear of all Encumbrances. There are no applicable Legal Requirements in effect that would prevent or limit in any material respect the
Company from conducting its operations on the Leased Real Property as they are currently conducted. There does not exist any condemnation, eminent domain or
taking proceeding that affects any Leased Real Property. The Company has good title to, or a valid leasehold interest in, or, with respect to licensed assets, a valid
license to use, the assets and properties (whether tangible or not) used or held for use by it in connection with the conduct of its business, free and clear of all
Encumbrances, and such assets and properties are reasonably sufficient and suitable in all material respects for the operation of the business of the Company as
currently conducted and currently intended to be conducted. The tangible personal assets and property of the Company are in good working condition and repair in
the ordinary course of business, reasonable wear and tear excepted.
section 5.8

Taxes.

(a)
All income and other material Tax Returns that are required to be filed on or before the First Stage Closing Date (in respect of the Stock
Purchase Transaction) or the Second Stage Closing Date (in respect of the Merger Transaction) by or on behalf of the Company have been, or will be,
timely filed; each such Tax Return is true and correct or will be true and correct when filed in all material respects; and all Taxes due and payable by the
Company have been, or will be, timely paid or reserved for if payment occurs according to applicable Legal Requirements after the applicable taxable
period. There are no Encumbrances for Taxes upon any of the assets of the Company.
(b)
There are no outstanding written agreements or waivers extending the statute of limitations applicable to any Tax or Tax Return of the
Company (other than extensions of time to file Tax Returns obtained in the ordinary course).
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(c)
All material Taxes which the Company is required by applicable Legal Requirements to withhold or collect, including sales and use
taxes, and amounts required to be withheld for Taxes of employees, have been duly withheld or collected and, to the extent required, have been paid over
to the proper Governmental Authorities or are held in separate bank accounts for such purpose.
(d)
No written claim has been made by a Governmental Authority in a jurisdiction where the Company has not filed Tax Returns that the
Company is or may be subject to taxation by that jurisdiction. No deficiencies for material Taxes against the Company have been claimed, proposed,
assessed or threatened in writing by any Governmental Authority, except for deficiencies that have been paid or otherwise resolved. There are no pending
Proceedings relating to Taxes of the Company.
(e)
The Company does not have any material Liability for the Taxes of any Person under Treasury Regulations Section 1.1502-6 (or any
similar provision of state, local or foreign law), as a transferee or successor by contract, or otherwise.
(f)
The Company is not subject to any outstanding rulings or advance pricing agreements or other agreements relating to Tax with any
Governmental Authority.
(g)
Within the past two years, the Company has not, either as a “distributing corporation” or a “controlled corporation”, participated in a
transaction intended to satisfy the requirements of Section 355 of the Code.
(h)

The Company has not participated in any “listed transaction” within the meaning of Treasury Regulations Section 1.6011-4(b)(2).

section 5.9
Litigation and other Proceedings; orders. No Proceeding is pending or, to the Company’s Knowledge, threatened by, against, or affecting
the Company or any of its assets before or by any court, arbitrator, panel or other Governmental Authority, or which seeks to enjoin, restrain, or prohibit Buyer in
respect of the consummation of the transactions contemplated hereby. Neither the Company nor its assets is operating under or subject to any order by any
Governmental Authority.
section 5.10
no Material Adverse Effect. Since December 31, 2017, (i) there has been no Event that has had, or could reasonably be expected to result in, a
Material Adverse Effect, (ii) the Company has conducted its business only in the ordinary course consistent with past practice and (iii) there has been no action
taken by the Company that, if taken during the period from the Signing Date through the Merger Effective Time, would have constituted a breach of Section 8.1 .
section 5.11
Licenses and Permits. The Company possesses all material Governmental Permits necessary for the conduct of its business (including all
Governmental Permits under the Federal Food, Drug and Cosmetic Act of 1938, as amended (the “ FDCA ”)). As of the Signing Date, the Company has not
received written notice that the Company is in material violation of any term of any Governmental Permit or that any Governmental Authority intends to revoke or
rescind any Governmental Permit related to the business of the Company. The business of the Company complies in all material respects with the Governmental
Permits.
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section 5.12

Environmental Matters.

(a)
The business of the Company has been conducted in material compliance with all applicable Environmental Laws. (i) There has been
and there is no release or presence of or exposure to Hazardous Substance at, on, under or from any property currently or formerly leased or operated by
the Company in violation of any Environmental Law, or that is reasonably anticipated to result in a Proceeding arising under any Environmental Law
(each such Action, an “ Environmental Claim ”) or any requirement for investigation or remediation, and (ii) there is no reasonable basis for any such
Environmental Claim.
(b)
All material Environmental Permits required under all applicable Environmental Laws for the continued operation of the business of the
Company have been obtained and are valid.
(c)
The Company (i) does not own or operate, or has ever owned or operated, any real property contaminated with any substance that is
subject to any Environmental Law, (ii) is not liable for any off-site disposal or contamination pursuant to any Environmental Law, and (iii) has not
received notice of any Environmental Claim.
section 5.13

Governmental consents and Approvals.

The execution, delivery and performance by the Company of this Agreement and the Ancillary Agreements and the consummation by the Company of the Stock
Purchase Transaction, the Merger and the other transactions contemplated hereby and thereby do not and will not require any filing or registration with,
notification to, or authorization, permit, license, declaration, order, consent or approval of, or other action by or in respect of, any Governmental Authority or
Nasdaq other than (i) as may be required by the HSR Act, (ii) the filing with the SEC of (A) the Proxy Statement and (B) such reports under the Exchange Act as
may be required in connection with this Agreement, any Ancillary Agreement, the Stock Purchase Transaction, the Merger and the other transactions contemplated
hereby and thereby, (iii) such clearances, consents, approvals, orders, licenses, authorizations, registrations, declarations, permits, filings and notifications as may
be required under applicable U.S. federal or state securities laws or the applicable requirements of Nasdaq, and (iv) the filing of the Certificate of Merger with the
Secretary of State of Delaware.
section 5.14

Intellectual Property.

(a)
Schedule 5.14(a) sets forth an accurate and complete list of all Owned Intellectual Property, including, (i) a correct, current and
complete categorical description of the Know-How included in the Company Intellectual Property that is material to the Company's business or operations
as currently conducted and as planned to be conducted, and (ii) for each item listed that is Registered Owned Intellectual Property, the title, application
number, registration number, application date, issuance or registration date, country of registration, and other pertinent information. All assignments of
the Owned Intellectual Property to the Company have been properly executed, delivered and recorded by the Company with the applicable Governmental
Authority and none of the Owned Intellectual Property is subject to any claims of joint ownership. All registrations set forth on Schedule 5.14(a) are valid,
enforceable and in force, and all applications set forth on Schedule 5.14(a) are pending and in good standing.
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(b)
The Company solely and exclusively owns all rights and interest in and has all title to the Owned Intellectual Property free and clear of
all Encumbrances, and has a valid and enforceable license to use all Licensed Intellectual Property, free and clear of all Encumbrances. Each item of
Company Intellectual Property will be owned or available for use by the Surviving Corporation immediately following the Second Stage Closing Date on
identical terms and conditions as it was prior to the Second Stage Closing Date. The Company Intellectual Property constitutes all Intellectual Property
used in connection with or otherwise necessary for the conduct of the business of the Company as conducted and as planned to be conducted prior to the
Second Stage Closing Date. The execution and delivery of this Agreement and the consummation and completion of the transactions contemplated by this
Agreement will not result in the alteration, loss or impairment of, or payment of any additional amounts with respect to, require the consent of any Third
Party in respect of, or otherwise adversely affect any Company Intellectual Property or otherwise alter or impair the ownership of, or right of the
Company to use, any of the Company Intellectual Property.
(c)
All of the Company Intellectual Property is subsisting and enforceable. To the Company’s Knowledge, there are no facts or
circumstances that would render (i) any of the Company Intellectual Property invalid or (ii) any Intellectual Property Agreements invalid or
unenforceable. The Company has not received a claim that the Company Intellectual Property or Intellectual Property Agreements are invalid or
unenforceable or challenging the ownership of any Owned Intellectual Property or right to use any Company Intellectual Property, nor has any such claim
been asserted in any pending or, to the Company’s Knowledge, threatened litigation or proceeding before any Governmental Authority, and the Company
is not aware of any facts or circumstances that could reasonably be expected to give rise to any such claims. None of the Company Intellectual Property is
subject to any pending or, to the Company’s Knowledge, threatened claims or proceedings for infringement, misappropriation, re-examination, interpartes review, opposition, cancellation, dilution, revocation or any other violation of any Intellectual Property rights of any Third Party, and the Company
is not aware of any facts or circumstances that could reasonably be expected to give rise to any such claims or proceedings. None of the Intellectual
Property Agreements are subject to any pending or, to the Company’s Knowledge, threatened claims or proceedings for breach, default, or any violation
of any rights of any Third Party, and the Company is not aware of any facts or circumstances that could reasonably be expected to give rise to any such
claims or proceedings.
(d)
All registration, application issuance, renewal, maintenance and other payments that are or have become due with respect to the
Company Owned Intellectual Property have been timely paid, all necessary renewal applications have been timely filed and all other steps necessary for
maintenance have been taken in a timely manner.
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(e)
Each Person (including each current and former employee, officer and director of the Company and each current and former
independent contractor of the Company) that was or is involved in the invention, conception, creation, formulation, development, design, modification,
and/or reduction to practice of any Owned Intellectual Property has executed a valid and binding written agreement expressly assigning to the Company
(and requiring the confidentiality of) all right, title and interest in and to, and including all applicable work made for hire provisions related to, all
Intellectual Property invented, created, formulated, developed, modified, conceived and/or reduced to practice by such Person (collectively, the “ IP
Assignment Agreements ”). No Person who has been involved in the invention, conception, creation, formulation, development, design, modification,
conception and/or reduction to practice of any Owned Intellectual Property: (i) has any right, license, and claim or interest whatsoever in or with respect
to any Owned Intellectual Property or (ii) is in material violation of any IP Assignment Agreement. Each Person that was or is involved in the invention,
conception, creation, formulation, development, design, modification, conception and/or reduction to practice of any Owned Intellectual Property
undertook such actions either (i) as a current or former employee, officer or director of the Company within the scope of their employment or (ii) as a
current or former independent contractor of the Company within the scope of their engagement with the Company.
(f)
The Company has taken reasonable steps in accordance with normal industry practice to maintain the confidentiality of the Confidential
Intellectual Property and to protect the proprietary nature of the Company Intellectual Property. None of the Confidential Intellectual Property has been
disclosed to any Person not bound, prior to such disclosure, by a written confidentiality agreement or IP Assignment Agreement protecting the
confidentiality thereof, and there has been no actual or alleged violation of such agreements with respect to any Confidential Intellectual Property. No
Proceeding relating to an improper use or disclosure, or breach in the security or confidentiality, of any Confidential Intellectual Property has been
initiated or threatened against the Company.
(g)
(i) Neither the Company Intellectual Property (or any use thereof), nor the conduct of the business of the Company as currently and
formerly conducted, (and, to the Company’s Knowledge, as planned to be conducted), nor the products, processes and services of the Company as
currently and formerly offered (and, to the Company’s Knowledge, as planned to be offered), including the Product, violates any license, agreement or
Contract, or infringes, misappropriates or otherwise violates any Intellectual Property owned by a Third Party and (ii) no suit, action or claim has been
asserted, threatened or is or was pending concerning any claim or position that the Company has infringed, misappropriated or violated or is currently
infringing, misappropriating or violating any Intellectual Property of a Third Party or is in breach or default under any Contract or Intellectual Property
Agreement.
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(h)
All rights and licenses granted under or pursuant to all Intellectual Property Agreements and the Revogenex License are for purposes of
Section 365(n) of the United States Bankruptcy Code (the “ Bankruptcy Code ”) licenses to rights to “intellectual property” as defined under the
Bankruptcy Code.
(i)
To the Company’s Knowledge, no Person (including any current or former employee or consultant of the Company) has infringed,
misappropriated or violated or is currently infringing, misappropriating or violating the Company Intellectual Property.
(j)
To the Company’s Knowledge, there have been no material breaches of the Company’s or its service providers’ security procedures,
systems, policies or technologies or any material attempted or successful unauthorized incidents of access, use, disclosure, modification, or destruction of
information or interference with systems operations in any information system or database of the Company or any storing any Company Intellectual
Property or Personal Data, including any such breach or incident that required or requires notice to any Third Party.
(k)
The Company has at all times complied with (i) all Privacy Laws worldwide, including, the EU Data Protection Directive (Directive
95/46/EC), the EU General Data Protection Regulation (Regulation (EU) 2016/679) and Health and Insurance Portability and Accountability Act of 1996
(42 U.S.C. § 1320d) and (ii) all Privacy Agreements, and, to the Company’s Knowledge, no Person has made any illegal or unauthorized use of any
Personal Data constituting Company Intellectual Property. The Privacy Agreements do not require the delivery of any notice to or consent from any
Person, or prohibit the unqualified transfer of Personal Data constituting Company Intellectual Property, in connection with the execution, delivery or
performance of this Agreement, or the consummation of any of the transactions contemplated hereby and thereby.
(l)
The Company is in compliance with the duty of candor obligations owed to the United States Patent & Trademark Office (“ USPTO ”)
required by 37 C.F.R. § 1.56 with respect to all Patent applications filed by the Company with the USPTO, and with all similar Legal Requirements with
respect to Patent applications filed outside the United States. Further, and in accordance with the Company’s duty of candor, the Company has promptly
notified the USPTO (and with respect to Patent applications filed outside the United States, the applicable Government Authority) of all information, to
the Company’s Knowledge, material to the patentability of any claim of any Patent application, continuation or continuation-in-part pending before the
USPTO (or with respect to Patent applications filed outside the United States, the applicable Government Authority). To the Company’s Knowledge, any
Patent that issues from any U.S. Patent application pending before USPTO is enforceable during its statutory term, subject to any terminal disclaimers
pursuant to 35 U.S.C. § 253 and 37 C.F.R. § 1.321, any Patent term extensions pursuant to 35 U.S.C. § 156 and 37 C.F.R. §§ 1.710-791, or any Patent
term adjustments pursuant to 35 U.S.C. § 154 and 37 C.F.R. §§ 1.701-705 (and with respect to pending Patent applications filed outside the United States,
such Patents that issue from any such pending Patent applications are enforceable during their statutory terms, subject to similar Legal Requirements of
the applicable jurisdiction(s) where such Patent applications were filed). The Company has made available to Buyer with respect to the filing in the
USPTO of the U.S. Patent Application Nos. 15/972,684, 15/976,503 and 16/007,464 or any patent applications filed worldwide by the Company (the “
Designated Patent Applications ”), all correspondence received by the Company or the Company’s counsel, on behalf of the Company, from the USPTO
(or with respect to Patent applications filed outside the United States, from the applicable Government Authority), or from any claimants, as to the
Designated Patent Applications and as to any relevant prior art with respect to the Designated Patent Applications.
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(m)
None of the software included in the Company Intellectual Property was developed using, includes, incorporates, links to or otherwise
requires the use of any open source, free software, or freeware of any kind. The Company has not used any open source, free software, or freeware of any
kind in a manner that does, will, or would reasonably be expected to, require the (i) disclosure or distribution of any software included in the Company
Intellectual Property in source code form or object code form; (ii) license or other provision of any such software on a royalty-free basis; or (iii) grant of
any patent license, non-assertion covenant, or other rights under any Company Intellectual Property or rights to modify, make derivative works based on,
decompile, disassemble, or reverse engineer any portion of such software.
section 5.15

Employee Plans and Personnel Matters.

(a)
Each Company Plan has been maintained, operated and administered in compliance in all material respects with its terms and the
applicable Legal Requirements of the relevant jurisdiction (including the requirements for any funding and Tax-favored treatment intended for such plan
or applicable to plans of its type). No event, transaction or condition exists or has occurred that is reasonably likely to result in the loss or material
limitation of any such Tax-favored treatment.
(b)
All material contributions, premiums and benefit payments in respect of the Company Employees under or in connection with the
Company Employee Plans due prior to the Signing Date have been timely made.
(c)
To the Company’s Knowledge, there have been no acts or omissions by any party with respect to the Company Employee Plans which
have given rise to or may give rise to material fines, penalties, taxes or related charges under applicable Legal Requirements for which after the First
Stage Closing Date or Second Stage Closing Date, the Company, Buyer or any of its other Subsidiaries could reasonably be expected to be liable.
(d)
There are no actions, suits, claims (other than routine claims for benefits) or investigations pending or, to Company’s Knowledge,
threatened, involving any material Company Employee Plan or the Company’s assets for which the Company (after the First Stage Closing Date) or
Buyer (after the Second Stage Closing Date) could reasonably be expected to incur any material Liability and no event, transaction or condition exists or
has occurred which could reasonably be expected to give rise to any such actions, suits, claims (other than routine claims for benefits) or investigations.
The Company has no material liability with respect to any Plan other than for contributions, payments or benefits due in the ordinary course of business
under the current Company Employee Plans.
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(e)
No Company Employee Plan provides health, life insurance or other welfare benefits to retired or other terminated employees, officers,
independent contractors, or directors of the Company (or any spouse, beneficiary or dependent thereof), other than “COBRA” continuation coverage
required by Section 4980B of the Code or Sections 601-608 of ERISA or similar state Legal Requirements.
(f)
No Company Employee Plan is a “defined benefit plan” within the meaning of Section 3(35) of ERISA or a “multiemployer plan”
within the meaning of Section 3(37) or 4001(a)(3) of ERISA, and the Company does not have any Liability with respect to any such plan.
(g)
Except as disclosed in the Company SEC Documents, neither the execution of this Agreement or the Ancillary Agreements, nor the
consummation of the transactions contemplated by this Agreement or the Ancillary Agreements, will (either alone or in combination with another event):
(i) increase the amount of compensation or benefits otherwise payable under any Company Employee Plan; (ii) result in the acceleration of the time of
payment, exercisability, funding or vesting of any such benefits; or (iii) result in any payment (whether severance pay or otherwise) becoming due to, or
with respect to, any current or former employee, officer, independent contractor, or director of the Company. The aggregate Liability of the Company, if
any, for any of the items described in this Section 5.15(g), including any disclosed in the Company SEC Documents, the “ Section 5.15(g) Amount ”.
(h)
Except as disclosed in the Company SEC Documents, no payment or series of payments that would constitute a “parachute payment”
(within the meaning of Section 280G of the Code) has been made or will be made by the Company, directly or indirectly, to any current or former
employee, officer, independent contractor, or director in connection with the execution of this Agreement or the Ancillary Agreements or as a result of the
consummation of the transactions contemplated hereby. The aggregate of any increased Taxes, or loss of Tax deductions, of the Company for the matter
described in this Section 5.15(h), including any disclosed in the Company SEC Documents, the “ Section 5.15(h) Amount ”. The Section 5.15(g) Amount
and the Section 5.15(h) Amount collectively, the “ Section 5.15 Amount ”.
(i)
The Company does not have any obligation to gross up, indemnify or otherwise reimburse any current or former employee, officer,
independent contractor, or director of the Company for any Taxes, interest or penalties incurred in connection with any Company Employee Plan
(including without limitation any Taxes, interest or penalties incurred pursuant to Section 409A or 4999 of the Code).
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(j)
All of the personnel needed to run the business of the Company are employees or consultants of the Company, and no employees of the
Company are, or within the last three years have been, covered by a collective bargaining agreement or represented by a union or other labor organization
or bargaining agent; and (ii) to the Knowledge of the Company, no union organizing efforts are being, or within the last three years have been, conducted
with respect to any employees of the Company.
(k)
The Company has properly classified for all purposes (including for Tax purposes and for purposes of determining eligibility to
participate in any Plan) all Persons who have performed services for or on behalf of the Company and has properly withheld and paid all applicable Taxes
and made all required filings in connection with services provided by such Persons to the Company in accordance with such classifications.
section 5.16
compliance with Legal requirements. The Company is, and has been since February 9, 2015, in compliance in all material respects with all
Legal Requirements applicable to it, including obligations under the federal Physician Payments Sunshine Act and similar Legal Requirements relating to
payments and gifts made to healthcare practitioners and Legal Requirements relating to fraud and abuse such as the False Claims Act, Anti-Kick Back Statute,
Physician Self-Referral Law (Stark law), the Exclusion Provisions and the Civil Monetary Penalties Law. The Company has not received written notice from a
Governmental Authority of any violations with respect to Legal Requirements applicable to it, or any notice that any facility of the Company is not in material
compliance with applicable Legal Requirements or requires any material improvement, modification or alteration in order to lawfully continue any aspect of the
operations conducted at the facility. Neither the Company nor any of its respective directors or officers, or to the Company’s Knowledge, any of the Company’s
agents, employees or any other Persons acting on its behalf, has (i) used any corporate or other funds for unlawful contributions, payments, gifts or entertainment,
or made any unlawful expenditures relating to political activity to government officials, candidates or members of political parties or organizations, or private
counterparties, or established or maintained any unlawful or unrecorded funds or taken any other action in violation of the Foreign Corrupt Practices Act of 1977,
as amended, (the “ FCPA ”) or any other similar applicable Legal Requirement, (ii) paid, accepted, offered, promised, authorized or received any unlawful
contributions, payments, expenditures or gifts, or (iii) violated or operated in noncompliance with any export restrictions, anti-boycott regulations, embargo
regulations or other applicable domestic or foreign laws and regulations.
section 5.17

regulatory compliance.

(a)
The Company (i) is and has been in compliance with (A) all applicable Legal Requirements relating to or promulgated by the FDA and
other Healthcare Regulatory Authorities and (B) all Healthcare Regulatory Authorizations, including all requirements of the FDA and all other Healthcare
Regulatory Authorities, in each case that are applicable to the Company, or by which any property, product, filing, submission, registration, declaration,
approval, practice or other asset of the Company is bound, governed or affected and (ii) has held all Healthcare Regulatory Authorizations required for the
conduct of its businesses.
(b)
All reports, documents, claims and notices required or requested to be filed, maintained, or furnished to any Healthcare Regulatory
Authority by the Company, have been so filed, maintained or furnished and were complete and correct in all respects on the date filed (or were corrected
in or supplemented by a subsequent filing).
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(c)
(i) All preclinical and clinical studies or tests sponsored by the Company have been conducted in compliance with standard medical and
scientific research procedures and applicable Legal Requirements (including Good Clinical Practices requirements and Legal Requirements restricting the
use and disclosure of individually identifiable health information) and (ii) the Company has not received written notice from (A) the FDA or any other
Healthcare Regulatory Authority with respect to any ongoing clinical or pre-clinical studies or tests requiring the termination, suspension or modification
of such studies or tests or (B) any Person regarding any breach or alleged breach with respect to individually identifiable health information.
(d)
The Company has not (i) made an untrue statement of a fact or fraudulent statement to the FDA or any other Healthcare Regulatory
Authority, (ii) failed to disclose a fact required to be disclosed to the FDA or any other Healthcare Regulatory Authority, (iii) committed any other act,
made any statement or failed to make any statement, that (in any such case) establishes a basis for the FDA to invoke its Fraud, Untrue Statements of
Material Facts, Bribery, and Illegal Gratuities Final Policy or (iv) been the subject of any investigation by the FDA pursuant to its Fraud, Untrue
Statements of Material Facts, Bribery, and Illegal Gratuities Final Policy. Neither the Company nor any officer, employee, agent or clinical investigator of
the Company has been suspended or debarred or convicted of any crime or engaged in any conduct that could result in (a) debarment under 21 U.S.C.
Section 335a or any similar Legal Requirement or (b) exclusion under 42 U.S.C. Section 1320a-7 or any similar Legal Requirement.
(e)
As to each product subject to the FDCA, or similar Legal Requirements in any non-United States jurisdiction, that is or is intended to be
developed, manufactured, tested, distributed or marketed by the Company (a “ Medical Product ”), each such Medical Product is being developed,
manufactured, tested, distributed and/or marketed in all respects in compliance with all applicable requirements under the FDCA and similar Legal
Requirements, including those relating to investigational use, pre-market clearance or marketing approval to market a Medical Product, good
manufacturing practices, labeling, advertising, record keeping, filing of reports and security.
(f)
The Company has not received any notice or other communication from any Governmental Authority (A) contesting the premarket
clearance or approval of, the uses of or the labeling and promotion of any products of the Company or (B) otherwise alleging any violation applicable to
any Medical Product of any Legal Requirement. (i) No Medical Product is under consideration by the Company for recall, withdrawal, suspension,
seizure or discontinuance, or has been recalled, withdrawn, suspended, seized or discontinued and (ii) no proceedings (whether completed or pending)
seeking the recall, withdrawal, suspension, seizure or discontinuance of any Medical Product are pending against the Company or any licensee of any
Medical Product.
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section 5.18

sEc Filings.

(a)
The Company has timely filed (or, where permitted, furnished) all registration statements, prospectuses, reports, certifications,
schedules, forms, statements and other documents (including exhibits and all other information incorporated therein) required to be filed (or furnished) by
the Company with the SEC under the Securities Act, the Exchange Act or SOX since March 1, 2017 (collectively, the “ Company SEC Documents ”). As
of their respective dates, the Company SEC Documents were prepared in accordance with, and complied in all material respects with, the requirements of
the Securities Act, the Exchange Act and SOX (and in each case the rules and regulations promulgated thereunder), in each case to the extent applicable
to such Company SEC Documents, and none of the Company SEC Documents when filed (and, in the case of any registration statement under the
Securities Act, at the time it was declared effective) or, if amended prior to the Signing Date in accordance with applicable Legal Requirements, as of the
date of such amendment, contained any untrue statement of a material fact or omitted to state a material fact required to be stated therein or necessary in
order to make the statements therein, in light of the circumstances under which they were made, not misleading.
(b)
None of the Company SEC Documents filed on or prior to the Signing Date is, to the Company’s Knowledge, subject to ongoing SEC
review, including outstanding or unresolved comments in comment letters received by the Company from the SEC staff.
(c)
The Company maintains, and since March 1, 2017 has maintained, controls and procedures and a system of accounting and financial
reporting as required by the Exchange Act and sufficient to provide reasonable assurance that (A) transactions are executed in accordance with
management’s general or specific authorizations; (B) access to assets is permitted only in accordance with management’s general or specific
authorization; and (C) the recorded accountability for assets is compared with the existing assets at reasonable intervals and appropriate action is taken
with respect to any differences.
(d)
The Company’s “disclosure controls and procedures” (as defined in Rules 13a-15(e) and 15d-15(e) of the Exchange Act) are reasonably
designed to ensure that all information (both financial and non-financial) required to be disclosed by the Company in the reports that it files or submits
under the Exchange Act is recorded, processed, summarized and reported within the time periods specified in the rules and forms of the SEC, and that all
such information is accumulated and communicated to the Company’s management as appropriate to allow timely decisions regarding required disclosure
and to make the certifications of the chief executive officer and chief financial officer of the Company required under the Exchange Act with respect to
such reports.
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(e)
The management of the Company completed its assessment of the effectiveness of the Company’s internal control over financial
reporting in compliance with the requirements of Section 404 of SOX for the fiscal year ended December 31, 2017, and such assessment concluded that
such controls were effective. The Company’s principal executive officer and its principal financial officer have disclosed, based on their most recent
evaluation, to the Company’s auditors and the Audit Committee of the board of directors of the Company (x) all significant deficiencies, if any, in the
design or operation of internal control over financial reporting which are reasonably likely to materially adversely affect the Company’s ability to record,
process, summarize and report financial data and have identified to such auditors any material weaknesses in internal controls and (y) any fraud, whether
or not material, that involves management or other employees of the Company who have a significant role in the Company’s internal control over
financial reporting; and the Company has provided to Buyer prior to the Signing Date true, correct and complete copies of any such disclosures.
(f)
The Company has not listed any Company Securities on any stock exchange in any jurisdiction, other than the Common Shares listed by
the Company on Nasdaq. The Company is in compliance with the applicable listing and corporate governance rules and regulations of Nasdaq.
section 5.19
opinion of Financial Advisor. The Company Board has received the opinion of Oppenheimer & Co. Inc. on the Signing Date to the effect that,
as of the date thereof and subject to the matters set forth therein, the Merger Consideration is fair from a financial point of view to the holders of Common Shares
(excluding Fortress, Buyer, Merger Sub and any of their respective Affiliates). Promptly following receipt of the opinion by the Company Board and execution of
this Agreement, a true, correct and complete copy of the opinion will be delivered to Buyer for informational purposes only.
section 5.20
Brokers. Except for any amounts which are or may become payable to Torreya Capital LLC or Oppenheimer & Co. Inc. (the “ Broker Fees ”),
no broker, finder or investment banker is entitled to any brokerage, finder’s, opinion or other fee or commission in connection with the transactions contemplated
by this Agreement and the Ancillary Agreements based upon or arising from arrangements made on behalf of the Company and its Affiliates, and the information
set forth on Schedule 5.20 is accurate and complete. The Company is solely responsible for any Broker Fees in connection with this Agreement or the Ancillary
Agreements, which shall be deducted from the Merger Consideration in accordance with Section 4.1(b) .
section 5.21
no restrictions on the Transactions. Section 203 of the DGCL does not apply to the Company. There are no anti-takeover, “fair price,”
“moratorium,” “control share acquisition” or similar statute or regulation, restriction or provision of the DGCL or the laws of any other jurisdiction, the certificate
of incorporation or organizational regulations, or other organizational or constitutive document or governing instruments of the Company that would prevent,
impede or delay the consummation of the transactions contemplated by this Agreement and the Ancillary Agreements, including the Stock Purchase Transaction
and the Merger. There is no stockholder rights plan, “poison pill” or similar anti-takeover agreement or plan in effect to which the Company is subject, party or
otherwise bound. No further action by the Board of Directors of the Company is necessary to approve the transactions contemplated hereby and thereby. As of the
date of this Agreement, the Company does not have an open binding offer (other than this Agreement) that would constitute a Takeover Proposal.
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section 5.22

Investigation.

(a)
The Company acknowledges and agrees that, except for the representations and warranties contained in this Agreement, Buyer does not
make any other representations or give any other warranties, express or implied.
(b)
The Company acknowledges and agrees that in entering into this Agreement it has relied solely on its own investigation and the
representations and warranties contained in this Agreement.
ArTIcLE 6.
rEPrEsEnTATIons AnD WArrAnTIEs oF BuyEr AnD MErGEr suB
Buyer and Merger Sub hereby jointly and severally represent and warrant to the Company as follows:
section 6.1

organization of Buyer and Merger sub; Due Authorization.

(a)
Each of Buyer and Merger Sub (i) is a corporation duly organized, validly existing and in good standing under the laws of New York
and Delaware, respectively, (ii) is duly licensed and qualified to conduct its business in each jurisdiction where the nature of the properties owned, leased
or operated by it and the business transacted by it requires such licensing or qualification, except where any such failures to be so qualified or licensed
have not had, or are not reasonably likely to have, a material adverse effect on the ability of Buyer or Merger Sub to consummate the Transactions and
(iii) holds all necessary corporate power and authority to own, license and operate its assets and properties, to conduct its business, to enter into this
Agreement and the Ancillary Agreements, to perform its obligations hereunder and thereunder and to consummate the transactions contemplated hereby
and thereby, including the Transactions. This Agreement and the consummation of the transactions contemplated hereby, the execution and delivery of
this Agreement and the Ancillary Agreements by Buyer and Merger Sub, the performance by Buyer and Merger Sub of its obligations hereunder and
thereunder and the consummation by Buyer and Merger Sub of the transactions contemplated hereby and thereby, have been duly authorized by all
requisite action on the part of Buyer and Merger Sub, and no other proceedings on the part of Buyer and Merger Sub are necessary to authorize the
execution and delivery of this Agreement or the consummation by Buyer and Merger Sub of the transactions contemplated hereby and thereby.
(b)
Each of this Agreement and the Ancillary Agreements to which it is or will be a party has been or will be, as the case may be, duly
executed and delivered by Buyer and Merger Sub and (assuming due authorization, execution and delivery by the Company) constitutes or will constitute
a legal, valid and binding obligation of Buyer and Merger Sub, enforceable against Buyer and Merger Sub in accordance with their respective terms,
except: (i) as limited by general equitable principles and applicable bankruptcy, insolvency, reorganization, moratorium and other laws of general
application affecting enforcement of creditors’ rights generally and (ii) as limited by laws relating to the availability of specific performance, injunctive
relief or other equitable remedies.
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(c)
The board of directors of each of Buyer and Merger Sub has unanimously adopted resolutions, prior to entry thereto, approving this
Agreement, the Stock Purchase Transaction, the Merger and the other transactions contemplated by this Agreement and the Ancillary Agreements.
section 6.2
no conflict. Assuming that all consents, approvals, authorizations and other actions, and all filings and notifications described or listed in
Articles 9 and 10 , have been obtained or made and any applicable waiting period under the HSR Act has expired or been terminated, neither the execution or
delivery by Buyer or Merger Sub of this Agreement or any of the Ancillary Agreements, or the performance by Buyer or Merger Sub of its obligations under this
Agreement or any of the Ancillary Agreements, or the consummation of the transactions contemplated hereby or thereby will (a) result in any breach of any
provision of each of Buyer’s and Merger Sub’s certificate of incorporation and by-laws, each as amended from time to time, (b) result in any breach of, require
(with or without notice or lapse of time or both) any consent or notice or constitute a default (or give rise to any right of purchase, termination, amendment,
acceleration or cancellation) under, any contract or order or judgment to which Buyer or Merger Sub is a party or by which it or its assets are bound or (c) violate
any applicable Legal Requirement, other than such breaches, defaults or violations that, in the case of clauses (b) through (c), have not had, or are not reasonably
likely to have, a material adverse effect on the ability of Buyer or Merger Sub to consummate the Transactions.
section 6.3
Governmental consents. The execution and delivery of this Agreement by Buyer and Merger Sub does not, and the performance of this
Agreement and the Ancillary Agreements by Buyer and Merger Sub will not, require any consent, approval, authorization or other order of, action by, filing with
or notification to, any Governmental Authority other than (a) compliance with and filings under the HSR Act and (b) notices to the Reserve Bank of India with
respect to the consummation of the Transactions.
section 6.4
Financing of the Transactions. On the First Stage Closing Date (in respect of the Stock Purchase Transaction) and the Second Stage Closing
Date (in respect of the Merger Transaction), Buyer will have, and will cause the Merger Sub to have, sufficient immediately available funds to pay, in cash, the
Stock Purchase Price and the aggregate Cash Merger Consideration, respectively, and all other amounts payable by Buyer or Merger Sub pursuant to this
Agreement and the Ancillary Agreements or otherwise necessary to be paid by Buyer or the Merger Sub to consummate the transactions contemplated hereby and
thereby.
section 6.5
Litigation and other Proceedings; orders. As of the Signing Date, no litigation, regulation, or legislation shall be pending or, to Buyer’s
knowledge, overtly threatened by a Third Party which seeks to enjoin, restrain, or prohibit Buyer or Merger Sub in respect of the consummation of the transactions
contemplated hereby.
section 6.6
Brokers. No broker, finder or investment banker is entitled to any brokerage, finder’s or other fee or commission in connection with the
transactions contemplated by this Agreement and the Ancillary Agreements based upon or arising from arrangements made on behalf of Buyer and its Affiliates
which would be payable by the Company.
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section 6.7

Investigation.

(a)
Buyer acknowledges and agrees that it has made its own inquiry and investigation and has formed an independent judgment concerning
the Company and the Common Shares; provided , that all of the representations, warranties, covenants and agreements of the Company contained in this
Agreement or in any Ancillary Agreement shall survive (and not be affected in any respect by) the First Stage Closing until the Merger Effective Time
and any investigation conducted by any party hereto and any information or knowledge which any party may have or receive.
(b)
In connection with Buyer’s investigation of the Company and the Common Shares, Buyer has received from the Company certain
projections, forecasts and other planning and budget information for the Company. Buyer acknowledges that there are uncertainties inherent in attempting
to make such projections, forecasts, plans and budgets, that Buyer is familiar with such uncertainties, that Buyer is taking full responsibility for making its
own evaluation of the adequacy and accuracy of all estimates, projections, forecasts, plans and budgets so furnished to it, and that Buyer will not assert
any claim against the Company and its Affiliates and/or any of its directors, officers, employees or agents, respectively, or hold any such entities and/or
Persons liable with respect thereto.
(c)
Buyer acknowledges and agrees that, except for the representations and warranties contained in this Agreement, the Company does not
make any other representations or give any other warranties, express or implied.
(d)
Buyer acknowledges and agrees that in entering into this Agreement it has relied solely on its own investigation and the representations
and warranties contained in this Agreement.
ArTIcLE 7.
ADDITIonAL AGrEEMEnTs
section 7.1

stockholder’s Meeting.

The Company shall, in accordance with applicable Legal Requirements, Nasdaq regulations and the Company’s certificate of incorporation and by-laws, (i) duly
call, give notice of, convene, obtain proxies for and hold an annual or special meeting of its stockholders for the purpose of considering and approving and
adopting this Agreement, the Stock Purchase Transaction, the Merger Transaction and the other transactions contemplated by this Agreement and the Ancillary
Agreements (including the Appointment) (regardless of whether (a) the board of directors of the Company (x) determines at any time that this Agreement, the
Stock Purchase Transaction, the Merger Transaction or any of the other transactions contemplated by this Agreement or any Ancillary Agreement are no longer
advisable, or (y) recommends that the Company’s stockholders reject this Agreement, the Stock Purchase Transaction, the Merger Transaction or any of the other
transactions contemplated by this Agreement or any Ancillary Agreement or (b) any Company Adverse Recommendation Change occurs) as soon as practicable
following the Signing Date (and, with respect to the giving of notice, in any event, within five (5) Business Days after the date of the clearance of the Proxy
Statement by the SEC) (the “ Company Stockholder Meeting ”) and (ii) except to the extent expressly permitted to make a Company Adverse Recommendation
Change pursuant to (and in compliance with) Section 8.3, include in the Proxy Statement (as defined below) the recommendation of the Company’s Board of
Directors that the stockholders of the Company approve and adopt this Agreement and the transactions contemplated by this Agreement and the Ancillary
Agreements (including the Appointment), including, without limitation, the Stock Purchase Transaction and the Merger Transaction, and use its reasonable best
efforts to obtain such approval. Buyer, the Company and certain stockholders of the Company have entered into the Voting and Support Agreement, effective as of
the Signing Date. The Company shall not postpone or adjourn the Company Stockholder Meeting except to the extent (i) Buyer has consented to such
postponement or adjournment in writing, or (ii) the Company, acting in good faith after consulting with its outside legal counsel, determines that (a) such
postponement or adjournment is necessary to ensure that any required supplement or amendment to the Proxy Statement is provided to the Company’s
stockholders within a reasonable amount of time in advance of the Company Stockholders Meeting, (b) (x) it will not receive proxies sufficient to obtain the
Requisite Stockholder Approval, whether or not a quorum will be present, or (y) it will not have sufficient shares of capital stock of the Company represented
(either in person or by proxy) to constitute a quorum necessary to conduct the business of the Company Stockholder Meeting, or (c) such postponement or
adjournment is required to comply with applicable Legal Requirements; provided , that in the case of any postponement or adjournment under clause (ii) above, the
date of the Company Stockholder Meeting shall not be postponed or adjourned by more than an aggregate of 15 calendar days other than with Buyer’s prior written
consent.
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section 7.2

Proxy statement.

The Company shall file (as promptly as practicable (and in any event within twenty (20) Business Days) following the Signing Date) a proxy statement for the
Company Stockholder Meeting with the SEC under the Exchange Act (the “ Proxy Statement ”), and shall use its reasonable best efforts to have the Proxy
Statement cleared by the SEC. The Company shall cause the Proxy Statement to comply in all material respects with the rules and regulations promulgated by the
SEC. Buyer, Merger Sub and the Company shall cooperate with each other in the preparation of the Proxy Statement, and the Company shall notify Buyer of the
receipt of any comments of the SEC with respect to the Proxy Statement and of any requests by the SEC for any amendment or supplement thereto or for additional
information and shall provide to Buyer promptly copies of all correspondence between the Company or any representative of the Company and the SEC. The
Company shall give Buyer and its counsel the opportunity to review the Proxy Statement prior to each filing of any version thereof (including, for the avoidance of
doubt, any preliminary version thereof) with the SEC and shall give Buyer and its counsel the opportunity to review all amendments and supplements to the Proxy
Statement and all responses to requests for additional information and replies to comments prior to their being filed with, or sent to, the SEC. The Company shall
incorporate all comments to any version of the Proxy Statement reasonably proposed by Buyer, Merger Sub or their counsel, and shall not file any version thereof
with the SEC without the prior written consent of Buyer, Merger Sub or their counsel (such consent not to be unreasonably withheld). Each of the Company, Buyer
and Merger Sub agrees to use its reasonable best efforts, after consultation with the other parties hereto, to respond promptly to all such comments of and requests
by the SEC and to cause the Proxy Statement and all required amendments and supplements thereto to be mailed to the holders of Common Shares entitled to vote
at the Company Stockholder Meeting at the earliest practicable time. All filings by the Company with the SEC in connection with the Transactions, and all
mailings by the Company to its stockholders (in addition to the Proxy Statement) in connection with the Transactions, shall be subject to the same review and
comment procedures as set forth in this Section 7.2 . Each of Buyer and the Company shall ensure that none of the information supplied by it or on its behalf for
inclusion or incorporation by reference in the Proxy Statement will, at the date the Proxy Statement is first mailed to the Company’s stockholders and at the time of
the Company Stockholder Meeting, contain any untrue statement of a material fact or omit to state any material fact required to be stated therein or necessary in
order to make the statements therein, in light of the circumstances under which they are made, not misleading. If at any time prior to the approval of this
Agreement by the Company Stockholder Meeting, any information relating to the Company or any of its Affiliates, directors or officers is discovered by the
Company, or any information relating to Buyer or Merger Sub or any of their respective Affiliates, directors or officers is discovered by Buyer, and such
information is required to be set forth in an amendment or supplement to the Proxy Statement so that the Proxy Statement would not include any misstatement of a
material fact or omit to state any material fact necessary to make the statements therein, in light of the circumstances under which they were made, not misleading,
the party which discovers such information shall promptly notify the other parties and (subject to the comment and review procedures set forth above in this
Section 7.2 ) an appropriate amendment or supplement describing such information shall be promptly filed by the Company with the SEC and, to the extent
required by law, disseminated to the Company’s stockholders.
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ArTIcLE 8.
covEnAnTs oF THE PArTIEs
section 8.1
conduct of Business of the company. The Company shall, during the period from the Signing Date until the Merger Effective Time, except as
expressly required by this Agreement or by applicable Legal Requirements or with the prior written consent of Buyer (in Buyer’s sole discretion), (i) conduct its
business in the ordinary course of business consistent with past practice, (ii) fully comply with its covenants and obligations under any Contract to which it is a
party, including the Revogenex License and the Manufacturing Agreement, and enforce its rights thereunder, (iii) use its reasonable best efforts to preserve intact
its business organization, to keep available the services of its current officers and employees, to preserve its present goodwill and satisfactory relationships with
Governmental Authorities, suppliers, licensors, and other Persons having business relationships with it, (iv) comply with the Budget (provided that solely for
purposes of this clause (iv), in any year covered by the Budget, the Company may spend between 90% and 110% of the aggregate amount of spending specified for
such year in the Budget), and (v) take the actions set forth on Schedule 8.1(v) . Without limiting the generality of the foregoing, between the Signing Date and the
Merger Effective Time, except as expressly required by this Agreement or by applicable Legal Requirements, the Company shall not, without the prior written
consent of Buyer (in Buyer’s sole discretion):
(a)

amend or propose to amend its certificate of incorporation (including any certificate of designations) or by-laws;
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(b)

establish any Subsidiary or enter into any new line of business or division;

(c)
(i) split, combine, or reclassify any Company Securities or issue or authorize the issuance of any other securities in respect of, in lieu of,
or in substitution for, any Company Securities, (ii) repurchase, redeem, or otherwise acquire, or offer to repurchase, redeem, or otherwise acquire, directly
or indirectly, any Company Securities, or (iii) declare, set aside, or pay any dividend or distribution (whether in cash, stock, property, or otherwise) in
respect of, or enter into any contract with respect to the voting of, the Company Securities;
(d)
issue, offer, sell, pledge, dispose of, or encumber any Company Securities, other than (i) issue Common Shares upon the exercise of
any equity award granted as of the Signing Date under any Company Plan outstanding as of the Signing Date in accordance with its terms, (ii) issue
Common Shares immediately prior to the Merger Effective Time upon the exercise of any equity award in accordance with Section 8.7(c)(1) or (iii) issue
Common Shares upon exercise of any warrant that is outstanding as of the Signing Date and that is disclosed on Schedule 5.3 hereto;
(e)

accelerate or waive any restrictions pertaining to the vesting of any equity awards under any Company Plan;

(f)
except as required by applicable Legal Requirement or by any Company Employee Plan or Company Contract in effect as of the
Signing Date (i) increase the compensation payable or that could become payable by the Company to directors, officers, or employees, other than
increases in compensation made to non-officer employees in the ordinary course of business consistent with past practice, (ii) promote any officers or
employees, except in connection with the Company’s annual or quarterly compensation review cycle or as the result of the termination or resignation of
any officer or employee, or (iii) establish, adopt, enter into, amend, terminate, exercise any discretion under, or take any action to accelerate rights under
any Company Employee Plans or any plan, agreement, program, policy, trust, fund, or other arrangement that would be a Company Employee Plan if it
were in existence as of the date of this Agreement, or make any contribution to any Company Employee Plan, other than contributions required by Legal
Requirement, the terms of such Company Employee Plans as in effect on the date hereof, or that are made in the ordinary course of business consistent
with past practice;
(g)

acquire, by merger, consolidation, acquisition of stock or assets, or otherwise, any business or Person or division thereof;

(h)
merge or consolidate with any other Person, adopt or effect a plan of complete or partial liquidation, dissolution, restructuring,
recapitalization, or other reorganization (other than the Merger Transaction), or commence or file any petition seeking liquidation, protection or other
relief under any U.S. federal, state or foreign bankruptcy, insolvency, receivership or similar Legal Requirement or the appointment of a receiver, trustee,
custodian, sequestrator, conservator or similar official;
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(i)
transfer, license, sell, lease, or otherwise dispose of (whether by way of merger, consolidation, sale of stock or assets, or otherwise) or
pledge, encumber, or otherwise subject to any Encumbrance, any Company Assets;
(j)
incur, assume or otherwise become directly or indirectly liable for, or modify, any Indebtedness other than trade account payables
incurred in the ordinary course of business consistent with past practice, or lend any money to any director, officer or employee of the Company;
(k)
(i) renew or extend, amend or modify, or waive any rights under, any Company Contract in any material respect, or consent to or
initiate the termination of any Company Contract ( provided , however , that no renewal or extension, amendment or modification, termination of, or
waiver of any rights under the Revogenex License, the Manufacturing Agreement or the Company Contracts listed on Schedule 8.1(k) shall be made
without Buyer’s prior written consent (in Buyer’s sole discretion)) or (ii) enter into any Company Contract, it being agreed that in connection with this
Section 8.1(k), the Company shall provide a copy of any renewal or extension of, amendment or modification to, termination of, or waiver of any rights
under, or entry into, any Company Contract within two days after the execution thereof;
(l)
institute, settle, waive its rights under or compromise any Proceeding other than (i) any Proceeding brought by the Company against
Buyer or Merger Sub arising out of a breach or alleged breach of this Agreement by Buyer or Merger Sub, (ii) the settlement of claims, liabilities, or
obligations reserved against in the Financial Statements, and (iii) Proceedings involving the payment by the Company of an amount less than or equal to
$100,000 in the aggregate; provided , that without the prior written consent of Buyer, the Company shall not settle or agree to settle any Proceeding (i)
which involves a conduct remedy or injunctive or similar relief or has a restrictive impact on the Company or its business, or that involves the admission
of wrongdoing by the Company or (ii) relating to the Revogenex License Assets or any Manufacturing Agreement Assets or otherwise involving
Revogenex, Polpharma or Fortress;
(m)
make any change in any method of financial accounting principles or practices, in each case except for any such change required by a
change in GAAP or applicable Legal Requirement;
(n)
(i) settle or compromise any Tax claim, audit, or assessment for an amount in excess of the amount reserved or accrued in the Financial
Statements, (ii) make or change any Tax election, change any annual Tax accounting period, or adopt or change any method of Tax accounting, (iii)
amend any Tax Returns or file claims for Tax refunds, or (iv) enter into any closing agreement, surrender in writing any right to claim a Tax refund, offset
or other reduction in Tax liability or consent to any extension or waiver of the limitation period applicable to any Tax claim or assessment relating to the
Company;
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(o)
enter into any agreement, agreement in principle, letter of intent, memorandum of understanding, or similar Contract with respect to
any joint venture, strategic partnership, or alliance;
(p)
except in connection with actions permitted by Section 8.3 hereof, take any action to exempt any Person from, or make any acquisition
of securities of the Company by any Person not subject to, any state takeover statute or similar statute or regulation that applies to the Company with
respect to a Takeover Proposal or otherwise, including the restrictions on “business combinations” set forth in Section 203 of the DGCL, except for
Buyer, Merger Sub, or any of their respective Subsidiaries or Affiliates, or the transactions contemplated by this Agreement;
(q)
abandon, allow to lapse, sell, assign, transfer, grant any security interest in, otherwise encumber or dispose of any Company Intellectual
Property, or grant any right or license to any Company Intellectual Property;
(r)

terminate or modify in any respect, or fail to exercise renewal rights with respect to, any insurance policy;

(s)
take any action that would cause the representations and warranties in Section 5.15(g) or Section 5.15(h) to be inaccurate disregarding
any disclosure contained in and SEC Documents filed from and after the Signing Date;
(t)
disclose to another Person, or facilitate the use or transfer by or to another Person, of any Investigational New Drug, NDA, “regulatory
documents”, “essential documents” or any amendments thereto, any data or information contained in the files submitted to the FDA, or any other
information or data, in each case, related to the Product or improvements thereon; or
(u)

agree or commit to do any of the foregoing.

section 8.2
Access to Information Prior to the second stage closing Date. From the Signing Date until the Second Stage Closing Date, the Company
will, and will cause its officers, employees, independent public accountants and other representatives, (i) to afford Buyer, its Affiliates and their representatives
reasonable access, to the officers, employees, agents, offices, other facilities, properties, data and books and records of the Company, including financial and
accounting information and working papers that Buyer may from time to time reasonably request and (ii) to furnish, as promptly as practicable, to Buyer, its
Affiliates and their representatives such additional information regarding the Company as Buyer, its Affiliates and their representatives may from time to time
reasonably request; provided , however , that such access will be provided upon reasonable notice, during normal business hours, and in a manner that will not
unreasonably interfere with the conduct of the business of the Company. Notwithstanding anything to the contrary in this Agreement, the Company will not be
required to disclose any information to Buyer if such disclosure would (i) invalidate any attorney-client privilege or (ii) contravene any applicable Legal
Requirement or fiduciary duty. The Company acknowledges that Buyer may be subject to obligations under Legal Requirements, including obligations under the
federal Physician Payments Sunshine Act and similar Legal Requirements relating to payments and gifts made to healthcare practitioners and Legal Requirements
relating to fraud and abuse such as the False Claims Act, Anti-Kick Back Statute, Physician Self-Referral Law (Stark law), the Exclusion Provisions and the Civil
Monetary Penalties Law, and that Buyer may require the Company’s support and cooperation to comply with such statutory obligations. The Company hereby
agrees to reasonably cooperate with Buyer and to take all actions necessary, including providing information, to enable Buyer to comply with such obligations. No
investigation pursuant to this Section 8.2 or information provided, made available or delivered pursuant to this Section 8.2 or otherwise, or any knowledge that any
Person may have shall affect any representations or warranties or conditions or rights contained in this Agreement or any Ancillary Agreement.
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section 8.3

no solicitation.

(a)
The Company shall not (and shall cause its Affiliates not to), and shall not authorize or permit its directors, officers, employees, agents,
advisors, legal counsel, investment bankers and other representatives (the foregoing Persons are referred to herein as “ Representatives ”) to, and shall
instruct each of its Representatives not to, directly or indirectly, (x) solicit, initiate, or knowingly facilitate or encourage the submission of any Takeover
Proposal or the making of any proposal that could reasonably be expected to lead to any Takeover Proposal, or (y) subject to Section 8.3(b) : (i) conduct
or engage in any discussions or negotiations with, disclose any non-public information relating to the Company to, afford access to the business,
properties, assets, books, or records of the Company to, or knowingly assist, participate in, facilitate, or encourage any effort by, any third party that is
seeking to make, or has made, any Takeover Proposal; (ii) (A) amend or grant any waiver under any standstill or similar agreement with the party
providing such Takeover Proposal with respect to the applicable class of equity securities of the Company, or (B) approve any transaction under, or any
third party becoming an “interested stockholder” under, Section 203 of the DGCL; or (iii) enter into any agreement in principle, letter of intent, term
sheet, acquisition agreement, merger agreement, option agreement, joint venture agreement, partnership agreement, or other Contract relating to any
Takeover Proposal (each, a “ Company Acquisition Agreement ”). Except as expressly permitted by Section 8.3(d) , the Board of Directors of the
Company shall not effect a Company Adverse Recommendation Change. The Company shall (and shall cause its Affiliates to) cease immediately and
cause to be terminated, and shall not authorize or knowingly permit any of its Representatives to continue, and shall instruct each such Representatives to
terminate, any and all existing activities, discussions, or negotiations, if any, with any third party conducted prior to the Signing Date with respect to any
Takeover Proposal and shall use its reasonable best efforts to cause any such third party (and the Affiliates and Representatives of the Company or its
Affiliates) in possession of non-public information in respect of the Company that was furnished by or on behalf of the Company to return or destroy (and
confirm destruction of) all such information.
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(b)
Notwithstanding Section 8.3(a) , prior to the Requisite Stockholder Approval, the Board of Directors of the Company, directly or
indirectly through any Representative, may, subject to Sections 8.3(c) and (d) : (i) participate in negotiations or discussions with any third party that has
made (and not withdrawn) a bona fide, unsolicited Takeover Proposal in writing that the Company Board determines in good faith, after consultation with
its outside legal counsel and independent financial advisor, constitutes or could reasonably be expected to result in a Superior Proposal; and (ii) thereafter
furnish to such third party non-public information relating to the Company ( provided , that the Company shall, substantially concurrently with the
delivery to such Person, provide to Buyer any non-public information concerning the Company that is provided or made available to such Person or its
Representatives unless such non-public information has been previously provided to Buyer) pursuant to an executed confidentiality and standstill
agreement (a copy of which confidentiality and standstill agreement shall be promptly (in all events within 24 hours) provided for informational purposes
only to Buyer) no less favorable to the Company than the Confidentiality Agreement, but in each case referred to in the foregoing clauses (i) and (ii), only
if the Company Board determines in good faith, after consultation with its outside legal counsel and independent financial advisor, that the failure to take
such action in connection with such written (and not withdrawn) Takeover Proposal would reasonably be expected to result in the Company Board to be
in breach of its fiduciary duties under applicable Legal Requirements (and with such activities to be terminated immediately in connection with any
withdrawal of such Takeover Proposal or, in the case of any changes to such Takeover Proposal, if such changes would have not led to such determination
had those changes been in effect at the time of the original determination). Nothing contained herein shall prevent the Company Board from disclosing to
the Company’s stockholders a position contemplated by Rule 14d-9 and Rule 14e-2(a) promulgated under the Exchange Act with regard to a Takeover
Proposal, if the Company determines, after consultation with outside legal counsel, that failure to disclose such position would reasonably be expected to
result in a violation of applicable Legal Requirements. If any disclosure or other action pursuant to the preceding sentence of this Section 8.3(b) includes
or has the substantive effect of a Company Adverse Recommendation Change, it shall be deemed to be a Company Adverse Recommendation Change
(and subject to the obligations with respect thereto) for all purposes under this Agreement.
(c)
The Company Board shall not take any of the actions referred to in clauses (i) or (ii) of Section 8.3(b) unless the Company shall have
delivered to Buyer a prior written notice advising Buyer that it intends to take such action. The Company shall notify Buyer promptly (but in no event
later than 24 hours) after it (or any of its Representatives) receives any Takeover Proposal, any inquiry that could reasonably be expected to lead to a
Takeover Proposal, or any request for non-public information relating to the Company or for access to the business, properties, assets, books, or records
of the Company by any third party. In such notice, the Company shall identify the third party making, and details of the material terms and conditions of
(along with the latest draft of the proposed Takeover Proposal agreement and all other related documents with respect to such Takeover Proposal), any
such Takeover Proposal, indication or request. The Company shall keep Buyer fully informed, on a current basis (and in any event with material updates
within twenty-four (24) hours), of the status and material terms of any such Takeover Proposal, indication or request, including any material amendments
or proposed amendments as to price and other material terms thereof. The Company shall provide Buyer with at least 48 hours prior notice of any meeting
of the Company Board (or such lesser notice as is provided to the members of the Company Board, but in no event less than 24 hours prior notice) at
which the Company Board is reasonably expected to consider any Takeover Proposal. The Company shall promptly provide Buyer with a list of any nonpublic information concerning the Company’s business, present or future performance, financial condition, or results of operations, provided to any third
party, and, to the extent such information has not been previously provided to Buyer, copies of such information.
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(d)
Except as expressly permitted by this Section 8.3(d) , the Company Board shall not effect a Company Adverse Recommendation
Change or enter into a Company Acquisition Agreement. At any time prior to the receipt of the Requisite Stockholder Approval, subject to t he Company
having complied with Sections 7.1 , 7.2 and 8.3 in all respects, the Company Board may effect a Company Adverse Recommendation Change or enter
into a Company Acquisition Agreement, if: (i) the Company promptly notifies Buyer, in writing, at least five Business Days (the “ Superior Proposal
Notice Period ”) before making a Company Adverse Recommendation Change or entering into a Company Acquisition Agreement, of its intention to take
such action with respect to a Superior Proposal, which notice shall state expressly that the Company has received a Takeover Proposal that the Company
Board intends to declare a Superior Proposal and that the Company Board intends to effect a Company Adverse Recommendation Change and/or the
Company intends to enter into a Company Acquisition Agreement; (ii) the Company attaches to such notice the most current version of the proposed
agreement and any related documents (which version(s) shall be updated on a prompt basis) and the identity of the third party making such Superior
Proposal; (iii) the Company shall, and shall cause its Representatives to, during the Superior Proposal Notice Period, negotiate with Buyer in good faith to
make such adjustments in the terms and conditions of this Agreement so that such Takeover Proposal ceases to constitute a Superior Proposal (taking into
account any termination fee and expense reimbursement provisions applicable, including the Termination Fee), if Buyer, in its discretion, proposes to
make such adjustments (it being agreed that in the event that, after commencement of the Superior Proposal Notice Period, there is any material revision
to the terms of a Superior Proposal, including any revision in price, the Superior Proposal Notice Period shall be extended, if applicable, to ensure that at
least five Business Days remain in the Superior Proposal Notice Period subsequent to the time the Company notifies Buyer of any such material revision
(it being understood that there may be multiple extensions)); (iv) the Company Board determines in good faith, after consulting with its outside legal
counsel and independent financial advisor, that such Takeover Proposal continues to constitute a Superior Proposal after taking into account any
adjustments made by Buyer during the Superior Proposal Notice Period in the terms and conditions of this Agreement; and (v) prior to or simultaneously
with entering into any Company Acquisition Agreement, the Company shall have terminated this Agreement in accordance with Section 9.5(b) and paid
the Termination Fee to Buyer.
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section 8.4

Further Action.

(a)
During the period between the Signing Date and the Second Stage Closing Date, each of the parties to this Agreement, subject to
Section 8.3 , will use all commercially reasonable efforts to take, or to cause to be taken, all appropriate action, to do or cause to be done all things
necessary, proper or advisable under applicable Legal Requirements, and to execute and deliver such documents and other papers, as may be required to
carry out the provisions of this Agreement and the Ancillary Agreements, satisfy the conditions precedent contained herein for the benefit of the other
parties hereto and consummate and make effective the transactions contemplated by this Agreement and the Ancillary Agreements, including to use their
commercially reasonable efforts to obtain all requisite consents of or waivers from Third Parties.
(b)
To the extent that the execution or delivery by the Company of this Agreement or any of the Ancillary Agreements, or the performance
by the Company of its obligations under this Agreement or any of the Ancillary Agreements, or the consummation of the Stock Purchase Transaction, the
Merger or any other transaction contemplated hereby or thereby causes or would cause a breach of any Company Contract, permit or right or gives any
Person other than the Company the ability to terminate any such Company Contract, permit or right, the Company shall use reasonable commercial efforts
to obtain as promptly as practicable the consent of any Third Parties required to prevent or cure such breach or termination.
section 8.5

regulatory and other Authorizations.

(a)
Subject to the following sentence with respect to filings under the HSR Act, the Company and Buyer will (i) use their reasonable best
efforts to obtain as promptly as reasonably practicable all authorizations, consents, orders, actions and approvals, and to make all filings with and to give
all notices to all Governmental Authorities required to consummate the transactions contemplated by this Agreement, (ii) cooperate fully with the other
parties hereto in promptly seeking to obtain all such authorizations, consents, orders, actions and approvals and to make all such filings and give such
notices and (iii) provide such other information to any Governmental Authority as such Governmental Authority may reasonably request in connection
therewith. Following the First Stage Closing, each party hereto agrees to make, upon the earlier of (A) January 1, 2021, and (B) the satisfaction of the
conditions set forth in Section 10.3(a) , any required filings under the HSR Act with respect to the Merger Transaction and to supply as promptly as
reasonably practicable to the appropriate Governmental Authorities any information and documentary material that may be reasonably requested in
connection with such HSR Act filings. Each of the Company and Buyer will pay half of any fees associated with any filings under the HSR Act in
connection with this Agreement. The Company will pay all fees or make other payments provided for under Legal Requirements to any Governmental
Authority in order to obtain any such authorizations, consents, orders or approvals.
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(b)
Notwithstanding anything herein to the contrary, neither Buyer nor any of its Affiliates shall be required to avoid or eliminate any
impediment under any antitrust, competition or trade regulation Legal Requirement that may be asserted by any antitrust or competition Governmental
Authority in connection with the transactions contemplated by this Agreement or the Ancillary Agreements, including (i) negotiating, committing to and
effecting by consent decree, hold separate orders, or otherwise, the sale, divestiture or disposition of the assets, properties or businesses of Buyer or its
Affiliates (or after the Second Stage Closing, the Company), or (ii) entering into such other arrangements as are necessary in order to avoid the entry of,
and the commencement of litigation seeking the entry of, or to effect the dissolution of, any injunction, temporary restraining order or other order in any
suit or proceeding, which would otherwise have the effect of materially delaying or preventing the consummation of the transactions contemplated by this
Agreement.
(c)
The Company and Buyer will each promptly notify the other party of any communication that it or any of its Affiliates receives from
any Governmental Authority relating to the matters that are the subject of this Agreement and permit, when practicable, the other party to review in
advance any proposed communication by such party (or the Company) to any Governmental Authority. Neither the Company nor Buyer will agree to
participate in any meeting with any Governmental Authority in respect of any filings, investigation (including any settlement of the investigation),
litigation, or other inquiry until it consults with the other party in advance and, to the extent permitted by such Governmental Authority, gives the other
party the opportunity to attend and participate at such meeting. The Company and Buyer will coordinate and cooperate fully with each other in
exchanging such information and providing such assistance as the other party may reasonably request in connection with the foregoing and in seeking
early termination of any applicable waiting periods, including under the HSR Act. The Company and Buyer will provide each other with copies of all
correspondence, filings or communications between them or any of their representatives, on the one hand, and any Governmental Authority or members
of its staff, on the other hand, with respect to this Agreement and the transactions contemplated by this Agreement; provided , however , that materials
may be redacted (w) to remove references concerning the valuation of the Common Shares or the business of the Company, (x) as necessary to comply
with contractual arrangements, (y) as necessary to address reasonable privilege or confidentiality concerns and (z) as necessary to address competitive or
regulatory concerns; however, both parties shall assess on a case-by-case basis in good faith whether the redacted information may be exchanged between
outside competition counsel for the purpose of any merger control proceedings.
(d)
Buyer and the Company will, or will cause their respective Affiliates to, notify their respective employees in respect of whom
notification is required under applicable Legal Requirements or by contract of the transactions contemplated by this Agreement and the Ancillary
Agreements.

60

(e)
The Company shall use its reasonable best efforts to prepare the material required to file an NDA for the Product with the FDA as
promptly as reasonably practicable, and obtain FDA approval for the Product as promptly as reasonably practicable. The Company shall keep Buyer
informed about the status and activities with respect to the development of the Product, and the Company will consider Buyer’s input with respect to the
forgoing in good faith. The Company shall (i) provide Buyer with advance notice of the Company’s intent to submit an NDA, any amendment thereto, or
any other filing or written communication with any Healthcare Regulatory Authority (the “ HRA Communications ”), (ii) provide Buyer with copies of
any draft HRA Communications prior to submission to the applicable Healthcare Regulatory Authority, and (iii) grant Buyer with reasonable opportunity
to review and comment on such HRA Communications, which comments will be considered and addressed in good faith by the Company.
(f)
Prior to the filing of the NDA with the FDA, the Company shall schedule a pre-NDA meeting with the FDA (the “ FDA Meeting ”)
with respect to the Product. Buyer’s Representatives shall be allowed to participate in the FDA Meeting. At least thirty (30) days prior to the FDA
Meeting, but in no event less than ten (10) days prior to submission of the briefing materials, the Company shall provide Buyer with draft briefing
materials that the Company intends to submit to the FDA for the FDA Meeting and shall provide Buyer with the opportunity to comment on such briefing
materials, which comments will be considered and addressed in good faith by the Company. The Company shall provide Buyer with a copy of the final
minutes for the FDA Meeting (the “ FDA Minutes ”) within two (2) Business Days following the Company’s receipt of the FDA Minutes from the FDA.
section 8.6
notifications. Until the First Stage Closing or the Second Stage Closing, as applicable, each party hereto will promptly notify the other party in
writing of any fact, change, condition, circumstance or occurrence or nonoccurrence of any event of which it is aware that will or is reasonably likely to result in
any of the conditions for the benefit of such other party set forth in Article 9 or Article 10, as applicable, of this Agreement becoming incapable of being satisfied;
provided , however , that the delivery of any notice pursuant to this Section 8.6 will not limit or otherwise affect the representations, warranties, covenants or
agreements of the parties (or remedies with respect thereto) or the conditions to the obligations of the parties under this Agreement.
section 8.7

Limitation on Purchases and sales of common shares.

(a)
Except as provided in Section 8.7(b) , except for the First Stage Shares, and except with regard to Buyer’s rights under the Registration
Rights Agreement, from the period beginning on the Signing Date until the Second Stage Closing Date (the “ Lockup Period ”), neither the Company nor
Buyer shall issue (in the case of the Company), buy, sell or otherwise subject to a security interest, pledge, hypothecation, mortgage or lien, (or enter into
any hedging arrangement or derivative transaction with respect to) any Common Shares (or any other shares of the Company), nor shall either of them
register, request registration of or take any action to begin the process of registering Common Shares for sale pursuant to a registration statement filed
with the SEC.
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(b)
Subject to Buyer’s consent, which may be withheld at Buyer’s sole discretion, the Company shall be allowed to sell, in a private
placement or pursuant to a registration statement filed with the SEC, Common Shares in an aggregate amount not to exceed $7.0 million during the
Lockup Period.
(c)

The restrictions in Section 8.7(a) shall not apply to:

(1)
the grant after the First Stage Closing of equity awards set forth on Schedule 8.7(c) to the individuals set forth therein;
provided that the vesting of such grants shall be contingent and subject to the consummation of the Second Stage Closing, that such grants shall
be subject to forfeiture in case this Agreement is terminated and that such forfeiture requirement shall survive the termination of this Agreement
(unless Buyer shall have consented thereto (in Buyer’s sole discretion));
(2)

the issuance of Common Shares as permitted by Section 8.1(d) ;

(3)
transfers of Common Shares to the Company as forfeitures to satisfy tax withholding and remittance obligations of the
applicable stockholder in connection with the vesting or exercise of equity awards granted pursuant to any Company Plan, or pursuant to a net
exercise or cashless exercise by the applicable stockholder of outstanding equity awards pursuant to any Company Plan;
(4)
(5)
settlement.
section 8.8

transfers of any equity of the Company by any Person (other than the Company) to an Affiliate of such Person; and
the transfer of any equity of the Company by gift, by will or intestate succession, or pursuant to a court approved divorce

standstill.

(a)
From the period beginning on the Signing Date until the Second Stage Closing Date, or earlier termination of this Agreement, other
than to the extent contemplated or permitted by this Agreement or the Ancillary Agreements or upon the Company’s written consent or request, Buyer
shall not, and shall cause each of its Affiliates not to:
(1)
acquire, offer or propose to acquire, or agree to acquire directly or indirectly, whether by purchase, tender or exchange offer,
through the acquisition of control of another Person, by joining a partnership, limited partnership, syndicate or other “group” (within the
meaning of Section 13(d)(3) of the Exchange Act), any Common Shares;
(2)
effect or seek, offer or propose (whether publicly or otherwise) or enter into an agreement to effect, or cause or participate in or
in any way assist any other Person to effect or seek, offer or propose (whether publicly or otherwise) to effect or participate in, any tender or
exchange offer, merger or other business combination involving the Company or any recapitalization, restructuring, liquidation, dissolution or
other extraordinary transaction with respect to the Company;
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(3)
(a) make, engage or in any way participate in, directly or indirectly, any “solicitation” (as such term is used in the proxy rules
of the SEC) of proxies or consents with respect to the Common Shares (whether or not relating to the election or removal of directors), (b) seek
to advise, encourage or influence any Person with respect to the voting of any Common Shares in opposition to the recommendation of the
Company’s Board of Directors with respect to any matter, (c) initiate, propose or otherwise “solicit” (as such term is defined in Rule 14a-1(l)
under the Exchange Act, or, if amended, as amended and in effect at the time in question) the Company’s stockholders for the approval of any
stockholder proposal, regardless of its purpose and whether made pursuant to Rule 14a-8 or Rule 14a-4 under the Exchange Act or otherwise, (d)
induce or attempt to induce any other Person to initiate any such stockholder proposal, or (e) otherwise communicate or seek to communicate
with the Company’s stockholders or others pursuant to Rule 14a-1(l)(2)(iv) under the Exchange Act;
(4)
call or seek to call, directly or indirectly, any special meeting of stockholders of the Company for purposes of approving any
transaction other than the Stock Purchase Transaction, the Merger or any other transaction contemplated by this Agreement or any Ancillary
Agreement, or seek, request, or take any action to obtain or retain, directly or indirectly, any list of holders of the Common Shares or other
securities of the Company other than for the aforementioned purpose;
(5)
form, join or in any way participate in any “group” (within the meaning of Section 13(d)(3) of the Exchange Act) with respect
to the Common Shares, other than a “group” that includes the Company’s stockholders and their Affiliates with respect to actions specifically
required or permitted by this Agreement;
(6)
deposit any Common Shares in any voting trust or subject any Common Shares to any arrangement or agreement with respect
to the voting of the Common Shares;
(7)
seek, alone or in concert with others, election or appointment to, or representation on, or nominate or propose the nomination
of any candidate to, the Company Board or seek any change in the composition of the Company Board or management of the Company,
including any plans or proposals to change the number or term of directors, to remove any director or to fill any vacancies on the Company
Board, in each case other than as expressly required or permitted by this Agreement or any Ancillary Agreement; or
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(8)
initiate, solicit, assist, facilitate, finance, or encourage or otherwise participate in the taking of any of the foregoing actions by
any other Person or enter into any discussions, negotiations, arrangements or understandings with any other Person with respect to any of the
foregoing actions.
(b)
Notwithstanding anything to the contrary, this Section 8.8 shall not apply to any investments made by investment funds in which Buyer
may hold an interest from time to time or to directors, officers, employees, representatives or shareholders of Buyer in their personal capacity.
(c)
The restrictions set forth in Section 8.8(a) shall terminate automatically if: (i) a Company Adverse Recommendation Change occurs, (ii)
the Company enters into a Company Acquisition Agreement, (iii) the Company Board resolves to engage in a formal process which is intended to result
in a Company Acquisition Agreement, (iv) a tender offer or exchange offer that is a Takeover Proposal is made for securities of the Company and the
Company Board either accepts such offer, fails to recommend that its stockholders reject such offer, or fails to reaffirm (publicly if requested by Buyer)
the Company Board Recommendation, within ten Business Days from the date of commencement of such offer, or (v) a person or “group” (as defined in
Section 13(d)(3) of the Securities Exchange Act of 1934 as amended) enters into an agreement or commences a proxy solicitation in which the person or
“group” would if successful elect or acquire the ability to elect a majority of the members of the Company Board.
section 8.9

Directors’ and officers’ Indemnification and Insurance.

(a)
Buyer and Merger Sub agree that all rights to indemnification, advancement of expenses and exculpation by the Company now existing
in favor of each Person who is now, or has been at any time prior to the date hereof or who becomes prior to the Merger Effective Time, an officer or
director of the Company (each an “ Indemnified Party ”) as provided in the certificate of incorporation (including any certificate of designations) or bylaws of the Company, in each case as in effect on the Signing Date, or pursuant to any other contracts in effect on the date hereof, shall be assumed by the
Surviving Corporation in the Merger, without further action, at the Merger Effective Time and shall survive the Merger and shall remain in full force and
effect in accordance with their terms, and, in the event that any proceeding is pending or asserted or any claim made during such period, until the final
disposition of such proceeding or claim.
(b)
For six years after the Merger Effective Time, to the fullest extent permitted under applicable law, Buyer and the Surviving Corporation
(the “ Indemnifying Parties ”) shall indemnify, defend, and hold harmless each Indemnified Party against all losses, claims, damages, liabilities, fees,
expenses, judgments, and fines arising in whole or in part out of actions or omissions in their capacity as such occurring at or prior to the Merger Effective
Time (including in connection with the transactions contemplated by this Agreement), and shall reimburse each Indemnified Party for any legal or other
expenses reasonably incurred by such Indemnified Party in connection with investigating or defending any such losses, claims, damages, liabilities, fees,
expenses, judgments, and fines as such expenses are incurred, subject to the Surviving Corporation’s receipt of an undertaking by such Indemnified Party
to repay such legal and other fees and expenses paid in advance if it is ultimately determined in a final and non-appealable judgment of a court of
competent jurisdiction that such Indemnified Party is not entitled to be indemnified under applicable Legal Requirements; provided , however , that the
Surviving Corporation will not be liable for any settlement effected without the Surviving Corporation’s prior written consent (which consent shall not be
unreasonably withheld, conditioned, or delayed).
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(c)
The Surviving Corporation shall, and Buyer shall cause the Surviving Corporation to: (i) maintain in effect for a period of six years
after the Merger Effective Time, if available, the current policies of directors’ and officers’ liability insurance maintained by the Company immediately
prior to the Merger Effective Time ( provided , that the Surviving Corporation may substitute therefor policies, of at least the same coverage and amounts
and containing terms and conditions that are not less advantageous to the directors and officers of the Company when compared to the insurance
maintained by the Company as of the date hereof); or (ii) obtain as of the Merger Effective Time “tail” insurance policies with a claims period of six years
from the Merger Effective Time with at least the same coverage and amounts and containing terms and conditions that are not less advantageous to the
directors and officers of the Company, in each case with respect to claims arising out of or relating to events which occurred before or at the Merger
Effective Time (including in connection with the transactions contemplated by this Agreement); provided , however , that in no event will the Surviving
Corporation be required to expend an annual premium for such coverage in excess of 200 percent of the last annual premium paid by the Company for
such insurance prior to the Signing Date, which amount is determined in accordance with Schedule 8.9 (the “ Maximum Premium ”). If such insurance
coverage cannot be obtained at an annual premium equal to or less than the Maximum Premium, the Surviving Corporation will obtain, and Buyer will
cause the Surviving Corporation to obtain, that amount of directors’ and officers’ insurance (or “tail” coverage) obtainable for an annual premium equal to
the Maximum Premium.
(d)
The obligations of Buyer and the Surviving Corporation under this Section 8.9 shall survive the consummation of the Merger and shall
not be terminated or modified in such a manner as to adversely affect any Indemnified Party to whom this Section 8.9 applies without the consent of such
affected Indemnified Party (it being expressly agreed that the Indemnified Parties to whom this Section 8.9 applies shall be third party beneficiaries of this
Section 8.9 , each of whom may enforce the provisions of this Section 8.9 ).
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(e)
In the event Buyer, the Surviving Corporation or any of their respective successors or assigns: (i) consolidates with or merges into any
other Person and shall not be the continuing or surviving corporation or entity in such consolidation or merger; or (ii) transfers all or substantially all of its
properties and assets to any Person, then, and in either such case, proper provision shall be made so that the successors and assigns of Buyer or the
Surviving Corporation, as the case may be, shall assume all of the obligations set forth in this Section 8.9 . The agreements and covenants contained
herein shall not be deemed to be exclusive of any other rights to which any Indemnified Party is entitled, whether pursuant to applicable Legal
Requirements, Contract, or otherwise. Nothing in this Agreement is intended to, shall be construed to or shall release, waive, or impair any rights to
directors’ and officers’ insurance claims under any policy that is or has been in existence with respect to the Company or its officers, directors, and
employees, it being understood and agreed that the indemnification provided for in this Section 8.9 is not prior to, or in substitution for, any such claims
under any such policies.
section 8.10
contingent value rights Agreement; registration rights Agreement; General release. The Company shall fully execute and deliver, and
shall use its reasonable efforts to cause the other parties thereto to execute and deliver, the Contingent Value Rights Agreement on or prior to the Second Stage
Closing. The Company shall coordinate with Buyer, sufficiently in advance of the Second Stage Closing, to find a reasonably suitable Rights Agent with respect to
the Contingent Value Rights Agreement, and shall cooperate with Buyer to finalize the Contingent Value Rights Agreement and have it fully executed and
delivered on or prior to the Second Stage Closing. The Company shall fully execute and deliver the Registration Rights Agreement on or prior to the First Stage
Closing. The Company shall fully execute and deliver the General Release to Fortress at the Second Stage Closing.
section 8.11
Deregistration; stock Exchange Delisting. Prior to the Merger Effective Time, the Company shall cooperate with Buyer and use commercially
reasonable efforts to take, or cause to be taken, all actions, and do or cause to be done all things, reasonably necessary, proper or advisable on its part under
applicable Legal Requirements and rules and policies of Nasdaq to cause the delisting of the Common Shares from Nasdaq as promptly as practicable after the
Merger Effective Time and deregistration of the Common Shares under the Exchange Act as promptly as practicable after such delisting. The Company shall not
cause the Common Shares to be delisted from Nasdaq prior to the Merger Effective Time.
section 8.12
section 16 compliance. Prior to the Merger Effective Time, Buyer, Merger Sub and the Company shall take all such steps as may be required to
cause the transactions contemplated in this Agreement and any other dispositions of the Company Securities by each individual (including directors by
deputization) who is or will be subject to the reporting requirements of Section 16(a) of the Exchange Act with respect to the Company to be exempt under Rule
16b-3 promulgated under the Exchange Act.
section 8.13
notification of stockholder Litigation. The Company shall promptly (and in any event within 24 hours) notify Buyer of actions, suits, claims,
governmental investigations or other Proceedings instituted or threatened in writing against the Company or any of its directors, officers or Affiliates, including by
any stockholder of the Company, before any court or governmental entity, relating to or involving or otherwise affecting the Company or any of the Company’s
Affiliates, which, if pending on the date of this Agreement, would have been required to have been disclosed pursuant to this Agreement or relating to this
Agreement or the transactions contemplated hereby, or seeking damages or discovery in connection with such transactions (the “ Stockholder Litigation ”). Buyer
shall have the right to participate in the defense of any such Stockholder Litigation. The Company shall keep Buyer informed on a timely basis and in detail of the
status of such Stockholder Litigation, and shall provide Buyer with copies of agreements and such other information and documentation relating thereto as shall be
reasonably necessary or proper to allow Buyer to monitor the progress of such Stockholder Litigation. The Company shall consult with Buyer regarding the
defense of any such Stockholder Litigation, and the Company may not settle, compromise, come to an arrangement regarding or cease defending against (or agree
or consent to any of the foregoing with respect to) any such Stockholder Litigation without the prior written consent of Buyer.
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section 8.14
Product Development. The Company shall pursue the development and approval of the Product, including in accordance with the Revogenex
License. The Company shall promptly inform Buyer of any written communications it receives in connection with the Revogenex License, including from
Revogenex Ireland Limited or any of its Affiliates, or the Manufacturing Agreement, including from Polpharma or any of its Affiliates, and promptly provide
Buyer with copies of any such communications. Without limiting the foregoing, the Company shall promptly notify Buyer (and in any event within 24 hours) of
any Proceeding relating to, involving or otherwise affecting the Revogenex License or the Manufacturing Agreement. Buyer shall have the right to participate in
the defense of any such Proceeding. The Company shall keep Buyer informed on a timely basis and in detail of the status of such Proceeding, and shall provide
Buyer with copies of agreements and such other information and documentation relating thereto as shall be reasonably necessary or proper to allow Buyer to
monitor the progress of such Proceeding. The Company shall consult with Buyer regarding the defense of any such Proceeding, and the Company may not settle,
compromise, come to an arrangement regarding or cease defending against (or agree or consent to any of the foregoing with respect to) any such Proceeding
without the prior written consent of Buyer. In addition, the Company shall use its reasonable best efforts to achieve the goals set forth on Schedule 8.14 .
ArTIcLE 9.
conDITIons PrEcEDEnT, WAIvEr, AnD TErMInATIon ProvIsIons
oF THE sTocK PurcHAsE TrAnsAcTIon
section 9.1
conditions Precedent to Performance of the Parties. The obligations of the parties to consummate the Stock Purchase Transaction are subject
to fulfillment, at or prior to the First Stage Closing, of each of the following conditions:
(a)

Requisite Stockholder Approval: The Requisite Stockholder Approval shall have been obtained.

(b)
No Order: No Governmental Authority will have enacted, issued, enforced or entered into any statute, rule, regulation, injunction or
other order that is in effect and has the effect of making the Stock Purchase Transaction illegal or otherwise restraining or prohibiting its consummation.
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section 9.2
conditions Precedent to Performance of the company. The obligations of the Company to consummate the Stock Purchase Transaction will
be subject to the fulfillment or written waiver, at or prior to the First Stage Closing, of the following conditions:
(a)
Agreements and Covenants: The agreements and covenants contained in this Agreement and the Ancillary Agreements to be complied
with by Buyer on or before the First Stage Closing will have been complied with in all material respects; and
(b)
Accuracy of Representations and Warranties: The representations and warranties of Buyer contained in Article 6 shall be true and
correct in all material respects as of the Signing Date and as of the First Stage Closing Date with the same effect as if made at and as of such time (except
to the extent expressly made as of an earlier date, in which case as of such date).
section 9.3
conditions Precedent to Performance of Buyer. The obligations of Buyer to consummate the Stock Purchase Transaction will be subject to
the fulfillment or written waiver, at or prior to the First Stage Closing, of the following conditions:
(a)

The Non-Affiliate Stockholder Approval shall have been obtained;

(b)
Agreements and Covenants: The agreements and covenants contained in this Agreement and the Ancillary Agreements to be complied
with (other than those to be performed by Buyer) on or before the First Stage Closing will have been complied with in all material respects;
(c)

Material Adverse Effect: No Material Adverse Effect shall have occurred through and including the First Stage Closing Date;

(d)
Accuracy of Representations and Warranties: (x) the representations and warranties of the Company contained in Sections 5.1 , 5.2 , 5.3
, 5.19 and 5.20 shall be true and correct in all respects as of the Signing Date and as of the First Stage Closing Date with the same effect as if made at and
as of such time (except to the extent expressly made as of an earlier date, in which case as of such date), (y) the representations and warranties of the
Company contained in Sections 5.14 and 5.17 shall be true and correct (disregarding all qualifications and exceptions contained therein relating to
materiality, Material Adverse Effect, or any similar standard or qualification) in all material respects as of the Signing Date and as of the First Stage
Closing Date with the same effect as if made at and as of such time (except to the extent expressly made as of an earlier date, in which case as of such
date), and (z) the representations and warranties of the Company in Sections 5.4 through 5.13 , 5.15 , 5.16 , 5.18 and Sections 5.21 and 5.22 shall be true
and correct (disregarding all qualifications and exceptions contained therein relating to materiality, Material Adverse Effect, or any similar standard or
qualification) as of the Signing Date and as of the First Stage Closing Date with the same effect as if made at and as of such time (except to the extent
expressly made as of an earlier date, in which case as of such date), except in the case of the foregoing clause (z) where the failure of such representations
and warranties to be so true and correct has not had, or is not reasonably likely to have, a Material Adverse Effect;
(e)
Registration Rights Agreement: The Registration Rights Agreement attached hereto as Exhibit O (the “ Registration Rights Agreement
”) shall have been fully executed by all of the parties thereto and delivered to Buyer;
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(f)

The Ancillary Agreements containing rights or obligations surviving the First Stage Closing shall be in full force and effect;

(g)
The Revogenex License shall be in full force and effect, and there shall not have occurred any event that, with or without notice or
lapse of time or both, would permit Revogenex Ireland Limited (or any successor, Affiliate, assignee or transferee thereof) to terminate the Revogenex
License or any rights of the Company thereunder;
(h)
The Manufacturing Agreement shall be in full force and effect, and there shall not have occurred any event that, with or without notice
or lapse of time or both, would permit Polpharma (or any successor, Affiliate, assignee or transferee thereof) to terminate the Manufacturing Agreement
or any rights of the Company thereunder;
(i)
The Buyer Directors (as defined in the Stockholders Agreement) shall have been appointed to the Company Board effective as of the
First Stage Closing;
(j)
Each Company Warrant shall have been (i) exercised and converted into Common Shares and cancelled without Liability to the
Company in accordance with Section 4.7(d) or (ii) amended in accordance with Section 4.7(d) and such amendment shall be in full force and effect; and
(k)

Dissenting Shares: The Dissenting Shares shall not exceed 5% of the Common Shares issued and outstanding on the Signing Date.

section 9.4
Waiver; Determination of satisfaction of conditions. The Company may waive any or all of the conditions set forth in Section 9.2 , and
Buyer may waive any or all of the conditions set forth in Section 9.3 , but neither the Company nor Buyer may waive the conditions set forth in Section 9.1 .
section 9.5

Termination Prior to the First stage closing.
(a)

This Agreement may be terminated at any time prior to the First Stage Closing:

(1)
by either the Company or Buyer if the First Stage Closing has not occurred by June 30, 2019; provided , however , that the
right to terminate this Agreement under this Section 9.5(a)(1) will not be available to any party whose failure to fulfill any obligation under this
Agreement has been the cause of, or has resulted in, the failure of the First Stage Closing to occur by June 30, 2019;
(2)
by either the Company or Buyer in the event that any Governmental Authority has enacted, issued, enforced or entered into any
statute, rule, regulation, injunction or other order, restraining, enjoining or otherwise prohibiting the Stock Purchase Transaction that will have
become final and non-appealable;
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(3)
by Buyer if either the Requisite Stockholder Approval or the Non-Affiliate Stockholder Approval is not obtained at the
Company Stockholder Meeting;
(4)

by the mutual written consent of the Company and Buyer; or

(5)

by either Buyer or the Company, if an Event of Insolvency occurs with respect to the other party.

(b)
This Agreement may be terminated by the Company at any time prior to the Requisite Stockholder Approval being obtained at the
Company Stockholder Meeting in connection with entering into a Company Acquisition Agreement with respect to a Superior Proposal if and only if (i)
the Company complied with Section 8.3 in all respects, (ii) the Company has paid the Termination Fee to Buyer prior to or simultaneously with such
termination and (iii) the Company enters into the Company Acquisition Agreement with respect to such Superior Proposal concurrently with such
termination. For purposes of this Agreement, “ Superior Proposal ” means a bona fide written proposal made by a third party to acquire, directly or
indirectly, all of the Company Securities then outstanding or all or substantially all of the assets of the Company, which, taking into account all legal,
financial, regulatory, financing, conditionality, timing and other aspects of such proposal (including any termination fee and expense reimbursement
provisions applicable, including the Termination Fee), satisfies all of the following requirements: (i) such Superior Proposal is reasonably expected by the
Company Board to be consummated on the terms proposed, (ii) to the extent financing is required, such financing is then fully committed by creditworthy
financial institutions of nationally recognized reputation and (iii) such Superior Proposal is on terms that the Company Board determines in its good faith
judgment (based on the advice of the Company’s outside legal counsel and independent financial advisor) to be more favorable to the Company and the
holders of the Common Shares from a financial point of view than the Transactions (taking into account any proposed revisions or adjustments by Buyer
in accordance with Section 8.3(d) ).
(c)
This Agreement may be terminated by Buyer at any time prior to the Requisite Stockholder Approval or the Non-Affiliate Stockholder
Approval, if (i) a Company Adverse Recommendation Change shall have occurred; or (ii) the Company shall have breached or failed to perform in any
respect any of its covenants and agreements set forth in Sections 7.1 , 7.2 or 8.3 (other than, individually or in the aggregate, insignificant breaches of
Sections 7.1 , 7.2 or 8.3(a)-(c) ).
(d)
This Agreement may be terminated by Buyer at any time prior to the First Stage Closing if there shall have been a breach of any
representation, warranty, covenant, or agreement on the part of the Company set forth in this Agreement such that the conditions to the First Stage
Closing set forth in Section 9.3(b) or Section 9.3(c) , as applicable, would not be satisfied and, in either such case, such breach is incapable of being cured
by June 30, 2019; provided that Buyer shall have given the Company at least 30 days written notice prior to such termination stating Buyer’s intention to
terminate this Agreement pursuant to this Section 9.5(d) ; provided further , that Buyer shall not have the right to terminate this Agreement pursuant to
this Section 9.5(d) if Buyer or Merger Sub is then in material breach of any representation, warranty, covenant, or obligation hereunder, which breach has
not been cured.
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(e)
In the event of termination of this Agreement under Section 9.5(a) by written notice to the other party, this Agreement will become void
and there will be no liability on the part of either party to this Agreement except (i) that Sections 2.1 , 9.5(e) , 9.6 and 12 will survive any termination of
this Agreement and (ii) to the extent that such termination results from the willful breach by a party of any of its representations and warranties contained
in this Agreement, or from the breach by a party of any of its covenants or agreements set forth in this Agreement.
section 9.6

Fees and Expenses Following Termination.

(a)
In the event that this Agreement is terminated by (1) Buyer or the Company pursuant to Section 9.5(a)(1) , only if at such time the
Company has failed to hold the Company Stockholder Meeting and Buyer is not in breach of its obligations under Section 8.5 (other than, individually or
in the aggregate, any insignificant breaches thereof) or (2) Buyer pursuant to Section 9.5(d) , then, in either case, the Company shall pay to Buyer the
Termination Fee within two (2) Business Days of such termination. In the event that this Agreement is terminated and a bona fide Takeover Proposal shall
have been publicly disclosed or privately made to the Company Board after the date hereof and not clearly withdrawn or terminated in good faith prior to
the Company Stockholder Meeting (in the case of termination pursuant to Section 9.5(a)(3) ), prior to the termination date (in the case of termination
pursuant to Section 9.5(a)(1) ) or prior to the breach giving rise to the right of termination (in the case of termination pursuant to Section 9.5(d) ) then, in
any case, the Company shall pay to Buyer the Termination Fee within two (2) Business Days of such termination. In the event that this Agreement is
terminated and within 12 months of the date this Agreement is terminated, the Company enters into a definitive agreement with respect to any Takeover
Proposal or consummates the transactions contemplated by any Takeover Proposal ( provided that for purposes of this sentence, the references to “15%”
in the definition of Takeover Proposal shall be deemed to be references to “50%”), then the Company shall pay to Buyer the Termination Fee on the date
of entry into such agreement or, if earlier, consummation of such Takeover Proposal.
(b)
In the event that this Agreement is terminated by Buyer solely pursuant to Section 9.5(a)(3) , then the Company shall reimburse Buyer
for up to $500,000 in Buyer’s and its Affiliates’ documented aggregate out-of-pocket costs, fees and expenses incurred in connection with the
Transactions (including the fees of outside counsel and other advisors, and whether incurred before or after the date of this Agreement and including
costs, fees and expenses incurred in connection with the investigation, structuring, negotiation, due diligence, and financial, operating, legal and other
analysis with respect to the Transactions); provided , that any such amounts paid by the Company pursuant to this Section 9.6(b) shall be deducted from
any Termination Fee that may subsequently become payable pursuant to Section 9.6(a) above.
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(c)
In the event that this Agreement is terminated by Buyer pursuant to Section 9.5(c) , then the Company shall pay to Buyer the
Termination Fee within two (2) Business Days of such termination.
(d)
In the event that this Agreement is terminated by the Company pursuant to Section 9.5(b) , then the Company shall pay to Buyer the
Termination Fee prior to or concurrently with such termination.
(e)
Notwithstanding the foregoing, in no event shall the Company be required to pay the fee referred to in this Section 9.6(a) on more than
one occasion. Notwithstanding anything to the contrary in this Agreement, the parties agree that the payment of the Termination Fee shall be the sole and
exclusive remedy available to Buyer and Merger Sub with respect to this Agreement and the Transactions in the event any such payment becomes due
and payable and is paid, and, upon payment of the Termination Fee, the Company (and the Company’s Affiliates and its and their respective
Representatives) shall have no further liability to Buyer and Merger Sub under this Agreement; provided , however , that the Company shall not be
relieved or released from any liabilities or damages arising out of its willful and material breach of Section 7.1 , Section 7.2 or Section 8.3 ; provided ,
further , that the aggregate amount of damages determined by a court to be payable by the Company pursuant to the foregoing proviso shall be reduced by
the amount of any Termination Fee paid to Buyer pursuant to this Section 9.6 .
(f)
The parties acknowledge that the agreements contained in this Section 9.6 are an integral part of the transactions contemplated by this
Agreement and constitute liquidated damages and not a penalty, and that, without these agreements, the parties would not have entered into this
Agreement. Any amount that becomes payable pursuant to Section 9.6 shall be paid by wire transfer of immediately available funds to an account
designated by Buyer in writing and shall be reduced by any amounts required to be deducted or withheld therefrom under applicable Legal Requirement
in respect of Taxes.
ArTIcLE 10.
conDITIons PrEcEDEnT, WAIvEr, AnD TErMInATIon ProvIsIons
oF MErGEr TrAnsAcTIon
section 10.1
conditions Precedent to Performance of the Parties. The obligations of the parties to consummate the Merger Transaction are subject to
fulfillment, at or prior to the Second Stage Closing, of each of the following conditions:
(a)
First Stage Closing: The First Stage Closing shall have occurred, and the conditions in respect thereof shall have been satisfied on or
prior to the First Stage Closing;
(b)
Regulatory Requirements: Any applicable waiting period (and any extension thereof) under the HSR Act will have expired or
terminated early; and
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(c)
No Order: No Governmental Authority will have enacted, issued, enforced or entered into any statute, rule, regulation, injunction or
other order that is in effect and has the effect of making the Merger Transaction illegal or otherwise restraining or prohibiting its consummation.
section 10.2
conditions Precedent to Performance of the company. The obligations of the Company to consummate the Merger Transaction will be
subject to the fulfillment or written waiver, at or prior to the Second Stage Closing, of the following conditions:
(a)
Agreements and Covenants: The agreements and covenants contained in this Agreement and the Ancillary Agreements to be complied
with by Buyer after the First Stage Closing and on or before the Second Stage Closing will have been complied with in all material respects; and
(b)
Accuracy of Representations and Warranties: The representations and warranties of Buyer contained in Article 6 shall be true and
correct in all material respects as of the Second Stage Closing Date with the same effect as if made at and as of such time (except to the extent expressly
made as of an earlier date, in which case as of such date).
section 10.3
conditions Precedent to Performance of Buyer. The obligations of Buyer to consummate the Merger Transaction will be subject to the
fulfillment or written waiver, at or prior to the Second Stage Closing, of the following conditions:
(a)
Approvals: The Company shall have obtained from the FDA or DEA, as the case may be, the following approvals (and each of such
approvals shall continue to be in effect through the Merger Effective Time):
(i)
Final FDA approval of the Product on or before December 1, 2020, if as of such date there are no pending queries from the
FDA with respect to such Product approval, but if there are such pending queries from the FDA as of such date, then such FDA approval shall
have been obtained on or before April 30, 2021;
(ii)
Labelling for the Product containing an indication as moderate to moderately severe (post-operative) pain, not restricted to any
specific type of surgery; and
(iii)
Classification of the Product by the U.S. Drug Enforcement Agency (“ DEA ”) as a Schedule IV Drug under applicable Legal
Requirements; and
(b)
There is no Risk Evaluation and Mitigation Strategy from the FDA or similar restrictions (including a restriction that requires a health
care provider to use acetaminophen or an intravenously delivered nonsteroidal anti-inflammatory drug or liposomal anesthetics prior to the administration
of the Product) applicable to the Product.
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(c)
Conversion of Class A Preferred Shares: All issued and outstanding Class A Preferred Shares shall have been converted into Common
Shares pursuant to terms of the Class A Preferred Shares;
(d)
Agreements and Covenants: The agreements and covenants contained in this Agreement and the Ancillary Agreements (other than
those to be performed by Buyer) to be complied with after the First Stage Closing and on or before the Second Stage Closing will have been complied
with in all material respects;
(e)
Accuracy of Representations and Warranties: (x) the representations and warranties of the Company contained in Sections 5.1 , 5.2 , 5.3
, 5.19 and 5.20 shall be true and correct in all respects as of the Signing Date and as of the Second Stage Closing Date with the same effect as if made at
and as of such time (except to the extent expressly made as of an earlier date, in which case as of such date), (y) the representations and warranties of the
Company contained in Sections 5.14 and 5.17 shall be true and correct (disregarding all qualifications and exceptions contained therein relating to
materiality, Material Adverse Effect, or any similar standard or qualification) in all material respects as of the Signing Date and as of the Second Stage
Closing Date with the same effect as if made at and as of such time (except to the extent expressly made as of an earlier date, in which case as of such
date), and (z) the representations and warranties of the Company in Sections 5.4 through 5.13 , 5.15 , 5.16 , 5.18 and Sections 5.21 and 5.22 shall be true
and correct (disregarding all qualifications and exceptions contained therein relating to materiality, Material Adverse Effect, or any similar standard or
qualification) as of the Signing Date and as of the Second Stage Closing Date with the same effect as if made at and as of such time (except to the extent
expressly made as of an earlier date, in which case as of such date), except in the case of the foregoing clause (z) where the failure of such representations
and warranties to be so true and correct has not had, or is not reasonably likely to have, a Material Adverse Effect;
(f)

Material Adverse Effect: No Material Adverse Effect shall have occurred through and including the Second Stage Closing Date;

(g)
Contingent Value Rights Agreement: The Contingent Value Rights Agreement shall have been fully executed by the parties thereto and
delivered to Buyer;
(h)

The Ancillary Agreements containing rights or obligations surviving the Second Stage Closing shall be in full force and effect;

(i)
The Revogenex License shall be in full force and effect, and there shall not have occurred any event that, with or without notice or lapse
of time or both, would permit Revogenex Ireland Limited (or any successor, Affiliate, assignee or transferee thereof) to terminate the Revogenex License
or any rights of the Company thereunder;
(j)
The Manufacturing Agreement shall be in full force and effect, and there shall not have occurred any event that, with or without notice
or lapse of time or both, would permit Polpharma (or any successor, Affiliate, assignee or transferee thereof) to terminate the Manufacturing Agreement
or any rights of the Company thereunder;
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(k)

The Company shall have delivered to Buyer evidence of the director resignations referred to in Section 3.5 ;

(l)

The Founders Agreement and MSA shall have terminated pursuant to the terms of the Waiver Agreement;

(m)
Each Company Warrant shall have been (i) exercised and converted into Common Shares and cancelled without Liability to the
Company in accordance with Section 4.7(d) or (ii) amended in accordance with Section 4.7(d) and such amendment shall be in full force and effect; and
(n)
The release, in the form attached as Exhibit P hereto (the “ General Release ”), was duly executed by Fortress and the Company and
delivered to Buyer.
section 10.4
Waiver; Determination of satisfaction of conditions. The Company may waive all or any of the conditions set forth in Section 10.2 and
Buyer may waive all or any of the conditions set forth in Section 10.3 , but neither Buyer nor the Company may waive the conditions set forth in Section 10.1 .
section 10.5

Termination Prior to the second stage closing.
(a)

This Agreement may be terminated at any time prior to the Second Stage Closing:

(1)
by either the Company or Buyer if the Second Stage Closing has not occurred by 10 Business Days after the conditions in
Sections 10.1 , 10.2 and 10.3 have been met ( provided , that the right to terminate this Agreement pursuant to this Section 10.5(a)(1) shall not be
available to the party seeking to terminate this Agreement if such party’s breach of this Agreement has materially contributed to the failure of the
Second Stage Closing to occur);
(2)
by Buyer if the Second Stage Closing has not occurred by April 30, 2021 ( provided , that the right to terminate this Agreement
under this Section 10.5(a)(2) shall not be available to Buyer if Buyer’s breach of this Agreement has materially contributed to the failure of the
Second Stage Closing to occur by April 30, 2021);
(3)
by the Company if the Second Stage Closing has not occurred by October 31, 2021 ( provided , that the right to terminate this
Agreement under this Section 10.5(a)(3) shall not be available to the Company if the Company’s breach of this Agreement has materially
contributed to the failure of the Second Stage Closing to occur by October 31, 2021);
(4)
by either the Company or Buyer in the event that any Governmental Authority has enacted, issued, enforced or entered into any
statute, rule, regulation, injunction or other order, restraining, enjoining or otherwise prohibiting the Merger Transaction that will have become
final and non-appealable;
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(5)

by the mutual written consent of the Company and Buyer;

(6)
provided that Buyer is not then in breach in any material respect of any of its obligations under this Agreement, if (A) there is
any continuing inaccuracy in the representations and warranties of any other party set forth in this Agreement, or (B) any other party is then
failing to perform any of its covenants or other agreements set forth in this Agreement; or
(7)

by either Buyer or the Company, if an Event of Insolvency occurs with respect to the other party.

(b)
In the event that this Agreement is terminated pursuant to Section 10.5(a) but the conditions set forth in Sections 10.1(a) and 10.1(c)
were satisfied at the time of such termination, then upon written notice from Buyer to the Company, the Company shall negotiate with Buyer in good
faith, on an exclusive basis and for a period of up to 21 days from receipt of such notice, the entry into an alternative Takeover Proposal or similar
transaction, provided that in no event shall such 21-day period extend beyond October 31, 2021.
(c)
In the event of termination of this Agreement under Section 10.5(a) by written notice to the other party, this Agreement will become
void and there will be no liability on the part of either party to this Agreement except (i) that Sections 2.1 , 4.2(i) , 8.7(c) (the proviso thereto), 10.5(b) , 11
and 12 will survive any termination of this Agreement and (ii) to the extent that such termination results from the willful and material breach by a party of
any of its representations and warranties contained in this Agreement, or from the breach by a party of any of its covenants or agreements set forth in this
Agreement.
ArTIcLE 11.
r&WI
section 11.1
r&WI. From the Signing Date until the Second Stage Closing, the Company shall cooperate with Buyer’s efforts to obtain representations and
warranties insurance coverage, for the period between the First Stage Closing and the Second Stage Closing, for the benefit of Buyer that would reimburse Buyer,
its Affiliates and Representatives (collectively, the “ Buyer Indemnified Parties ”) for any claims, damages, judgments, awards, costs, expenses, losses, liabilities,
costs and expenses, interest and penalties, diminution in value and lost profits (including any reasonable legal, accounting or other expenses for investigating,
initiating or defending any actions or threatened actions) (collectively, the “ Losses ”) asserted against, imposed upon or sustained or incurred as a result of, arising
out of or in connection with any breach or inaccuracy of any representation or warranty of the Company contained herein or in any Ancillary Agreement (provided,
that for purposes of determining if there is any such breach or inaccuracy and for purposes of calculating any Losses arising from such breach or inaccuracy, such
representations and warranties shall be read as if they were not qualified by any concept of “material,” “materiality” or “Material Adverse Effect” or a similar
qualification). The Company shall promptly pay for any fees, costs, expenses, premiums or other amounts associated with obtaining such insurance coverage, or
promptly reimburse Buyer therefor, in an amount up to $500,000 (collectively, but not to exceed $500,000, the “ R&WI Expense ”). “ Losses ” shall include the
Buyer Indemnified Parties’ costs and expenses (including reasonable legal fees and expenses) incurred in connection with the enforcement of the Indemnification
Agreement and Section 4.2(i) .
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section 11.2

survival.

(a)
Subject to the limitations and other provisions of this Agreement and the Indemnification Agreement, all representations and
warranties of the Company shall survive the First Stage Closing and shall remain in full force and effect (and not be affected by any investigation
conducted by any Buyer Indemnified Parties or any information or knowledge any such Person may have or receive) until the earlier of (i) the Second
Stage Closing Date and (ii) termination of this Agreement pursuant to Section 10.5 (it being agreed that any claim with respect to which Fortress has been
given an Indemnification Notice at or prior to the Second Stage Closing shall survive the Second Stage Closing or any termination of this Agreement
pursuant to Section 10.5 ). The covenants and agreements of the parties shall survive the First Stage Closing and Second Stage Closing, as applicable, in
accordance with their respective terms.
(b)
Notwithstanding anything to the contrary, no Buyer Indemnified Party shall have any obligation to pursue the Company for any Losses
relating to any breach or inaccuracy of any representation or warranty of the Company contained herein or in any Ancillary Agreement .
ArTIcLE 12.
MIscELLAnEous
section 12.1
Entire Agreement. This Agreement and the Ancillary Agreements, together with the Schedules and all other documents referred to herein,
constitute the entire agreement between the parties with respect to the subject matter of this Agreement and the Ancillary Agreements and supersede any and all
prior agreements, negotiations, correspondence, undertakings, understandings and communications of the parties with respect to the subject matter of this
Agreement and the Ancillary Agreements, with the exception of the mutual confidentiality agreement between the Company and Cipla Limited, dated June 1, 2018
(the “ Confidentiality Agreement ”), to which Section 12.8 applies. Nothing contained in this Agreement shall be deemed or construed as creating a joint venture or
partnership between any of the parties hereto.
section 12.2
Transaction costs. Except as otherwise provided herein, the parties to this Agreement will pay their own costs and expenses (including legal,
accounting and other fees) relating to this Agreement.
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section 12.3
Modifications. Any amendment or modification to this Agreement, including this undertaking itself, shall only be valid if effected by an
instrument or instruments in writing and shall be effective against each of the parties hereto that has signed such instrument or instruments; provided that,
notwithstanding the foregoing, Buyer and Merger Sub may amend or modify (1) the Surviving Corporation Certificate of Incorporation to increase or decrease the
authorized capital stock of the Surviving Corporation set forth therein and (2) Section 4.1(d) with respect to the number of shares of common stock of the
Surviving Corporation into which each share of Merger Sub shall convert, in each case, by notice from Buyer to the Company and without the Company’s consent.
The parties agree that they jointly negotiated and prepared this Agreement and the Ancillary Agreements and that neither this Agreement nor any Ancillary
Agreement will be construed against any party on the grounds that such party prepared or drafted the same.
section 12.4
notices. Notices will be deemed to have been received (a) upon receipt of a registered letter, (b) three Business Days following proper deposit
with an internationally recognized express overnight delivery service, or (c) in the case of transmission by email, as of the date so transmitted (or if so transmitted
after normal business hours at the place of the recipient, on the Business Day following such transmission):
If to the Company:
Avenue Therapeutics, Inc.
2 Gansevoort Street, 9th Floor
New York, NY 10014
Attn: Dr. Lucy Lu, M.D.
Email: llu@avenuetx.com
With a copy (which shall not constitute notice) to:
Alston & Bird LLP
90 Park Avenue, 12th Floor
New York, NY 10016
Attn: Mark F. McElreath
Email: mark.mcelreath@alston.com
If to Buyer:
InvaGen Pharmaceuticals Inc.
Site B, 7 Oser Ave.
Hauppauge, NY 11788
c/o
A.S. Kumar, Esq.
Global General Counsel
Cipla Ltd.
Cipla House, Peninsula Business Park,
Ganapatrao Kadam Marg, Lower Parel West,
Mumbai, Maharashtra 400013, India
Email: as.kumar@cipla.com and cosecretary@cipla.com
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With a copy (which shall not constitute notice) to:
InvaGen Pharmaceuticals Inc.
Site B, 7 Oser Ave.
Hauppauge, NY 11788
c/o
Nishant Saxena
Global Chief Strategy Officer
Cipla Ltd.
Cipla House, Peninsula Business Park,
Ganapatrao Kadam Marg, Lower Parel West,
Mumbai, Maharashtra 400013, India
Email: nishant.saxena@cipla.com
With a copy (which shall not constitute notice) to:
Hughes Hubbard & Reed LLP
One Battery Park Plaza
New York, NY 10004-1482
Attn: Kenneth A. Lefkowitz
Email: ken.lefkowitz@hugheshubbard.com
or to such other address as may be hereafter communicated in writing by the parties in a notice given in accordance with this Section 12.4 .
section 12.5
Public Announcements. Except as required by Legal Requirements or by the requirements of any stock exchange on which the securities of a
party hereto or any of its Affiliates are listed, no party to this Agreement will make, or cause to be made, any press release or public announcement in respect of
this Agreement, the Ancillary Agreements or the transactions contemplated hereby or thereby or otherwise communicate with any news media with respect to the
foregoing without prior notification to the other parties, and the parties to this Agreement will consult with each other and cooperate as to the form, timing and
contents of any such press release, public announcement or disclosure. Notwithstanding the foregoing, the restrictions set forth in this Section 12.5 shall not apply
to any release or announcement made or proposed to made in connection with and related to a Company Adverse Recommendation Change or in compliance with
Section 8.3 .
section 12.6
severability. Each provision of this Agreement will be interpreted in such manner as to be effective and valid under applicable Legal
Requirements, but if any provision of this Agreement is found to be unenforceable or invalid under applicable Legal Requirements, such provision will be
ineffective only to the extent of such unenforceability or invalidity, and the parties will negotiate in good faith to modify this Agreement so that the unenforceable
or invalid provision is replaced by such valid and enforceable provision which the parties consider, in good faith, to match as closely as possible the invalid or
unenforceable provision and to achieve the same or a similar economic effect and to give effect to the parties’ original intent. The remaining provisions of this
Agreement will continue to be binding and in full force and effect.
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section 12.7
Assignment. No party hereto may assign, in whole or in part, or delegate all or any part of its rights, interests or obligations under this
Agreement without the prior written consent of the other party. Any assignment or delegation made without such consent will be void. Notwithstanding the
foregoing, Buyer shall be entitled to (a) assign its rights under this Agreement to any one of its Affiliates and (b) assign any or all of its rights and obligations under
this Agreement (in whole or in part) as collateral security in a financing transaction; provided that no such assignment shall release Buyer from its obligations
under this Agreement.
section 12.8
confidentiality Agreement. The terms of the Confidentiality Agreement are hereby incorporated herein by reference and will continue in full
force and effect until expiration or termination in accordance with the terms therein.
section 12.9
Governing Law. This Agreement, any claims or causes of action pursuant to it, and the Merger will be governed by and construed in accordance
with the laws of the State of Delaware, without regard for its principles of conflict of laws.
section 12.10
specific Performance. Each party acknowledges and agrees that the other party would be irreparably damaged if the provisions of this
Agreement are not performed in accordance with their terms and that any breach of this Agreement and the non-consummation of the transactions contemplated
hereby by either party could not be adequately compensated in all cases by monetary damages alone. Accordingly, in addition to any remedy to which such other
party may be entitled under Section 12.11 , provisional measures and injunctive relief necessary to protect the possibility of each party to seek specific performance
from the other from the tribunal referred to in Section 12.11 can be sought from any court of competent jurisdiction. Each of the parties hereto (i) agrees that it
shall not oppose the granting of any such relief and (ii) hereby irrevocably waives any requirement for the security or posting of any bond in connection with any
such relief (it is understood that clause (i) of this sentence is not intended to, and shall not, preclude any party hereto from litigating on the merits the substantive
claim to which such remedy relates).
section 12.11
submission to Jurisdiction. Each of the parties hereto irrevocably agrees that any Proceeding with respect to this Agreement and the rights and
obligations arising hereunder, or for recognition and enforcement of any judgment in respect of this Agreement and the rights and obligations arising hereunder
brought by any other party hereto or its successors or assigns, shall be brought and determined exclusively in the Court of Chancery of the State of Delaware, or in
the event (but only in the event) that such court does not have subject matter jurisdiction over such action or proceeding, in the federal courts sitting in the State of
Delaware. Each of the parties hereto agrees that mailing of process or other papers in connection with any such action or proceeding in the manner provided in
Section 12.4 or in such other manner as may be permitted by applicable Legal Requirements, will be valid and sufficient service thereof. Each of the parties hereto
hereby irrevocably submits with regard to any such action or proceeding for itself and in respect of its property, generally and unconditionally, to the personal
jurisdiction of the aforesaid courts and agrees that it will not bring any action relating to this Agreement or any of the transactions contemplated by
this Agreement in any court or tribunal other than the aforesaid courts. Each of the parties hereto hereby irrevocably waives, and agrees not to assert, by way of
motion, as a defense, counterclaim, or otherwise, in any action or proceeding with respect to this Agreement and the rights and obligations arising hereunder, or for
recognition and enforcement of any judgment in respect of this Agreement and the rights and obligations arising hereunder: (a) any claim that it is not personally
subject to the jurisdiction of the above named courts for any reason other than the failure to serve process in accordance with this Section 12.11 ; (b) any claim that
it or its property is exempt or immune from jurisdiction of any such court or from any legal process commenced in such courts (whether through service of notice,
attachment prior to judgment, attachment in aid of execution of judgment, execution of judgment or otherwise); and (c) to the fullest extent permitted by the
applicable Legal Requirements, any claim that (i) the suit, action or proceeding in such court is brought in an inconvenient forum, (ii) the venue of such suit, action
or proceeding is improper, or (iii) this Agreement, or the subject matter hereof, may not be enforced in or by such courts.
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section 12.12
Waiver of Jury Trial. EACH PARTY ACKNOWLEDGES AND AGREES THAT ANY CONTROVERSY WHICH MAY ARISE UNDER
THIS AGREEMENT IS LIKELY TO INVOLVE COMPLICATED AND DIFFICULT ISSUES AND, THEREFORE, EACH SUCH PARTY IRREVOCABLY
AND UNCONDITIONALLY WAIVES ANY RIGHT IT MAY HAVE TO A TRIAL BY JURY IN RESPECT OF ANY LEGAL ACTION ARISING OUT OF
OR RELATING TO THIS AGREEMENT OR THE TRANSACTIONS CONTEMPLATED BY THIS AGREEMENT. EACH PARTY TO THIS AGREEMENT
CERTIFIES AND ACKNOWLEDGES THAT: (A) NO REPRESENTATIVE OF ANY OTHER PARTY HAS REPRESENTED, EXPRESSLY OR
OTHERWISE, THAT SUCH OTHER PARTY WOULD NOT SEEK TO ENFORCE THE FOREGOING WAIVER IN THE EVENT OF A LEGAL ACTION;
(B) SUCH PARTY HAS CONSIDERED THE IMPLICATIONS OF THIS WAIVER; (C) SUCH PARTY MAKES THIS WAIVER VOLUNTARILY; AND (D)
SUCH PARTY HAS BEEN INDUCED TO ENTER INTO THIS AGREEMENT BY, AMONG OTHER THINGS, THE MUTUAL WAIVERS AND
CERTIFICATIONS IN THIS SECTION 12.12 .
section 12.13
Waiver . Any term or condition of this Agreement may be waived at any time by the party that is entitled to the benefit thereof, but no such
waiver shall be effective unless set forth in a written instrument duly executed by or on behalf of the party waiving such term or condition, and no waiver by any
party of any default, misrepresentation, or breach of warranty or covenant hereunder, shall be deemed to extend to any prior or subsequent default,
misrepresentation, or breach of warranty, covenant or agreement hereunder or affect in any way any rights arising by virtue of any such prior or subsequent
occurrence. No failure or delay of any party in exercising any right or remedy hereunder shall operate as a waiver thereof, and no waiver by any party of any term
or condition of this Agreement, in any one or more instances, shall be deemed to be or construed as a waiver of the same or any other term or condition of this
Agreement on any future occasion.
section 12.14 counterparts; Facsimile signature. This Agreement may be executed in one (1) or more counterparts, by original or facsimile (or other such
electronically transmitted) signature, each of which will be deemed an original, but all of which will constitute one and the same instrument. Any party executing
this Agreement by facsimile (or other such electronically transmitted) signature shall, upon request from another party hereto, promptly deliver to the requesting
party an original counterpart of such signature.
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section 12.15
rights cumulative. All rights and remedies of each of the parties under this Agreement will be cumulative, and the exercise of one or more
rights or remedies will not preclude the exercise of any other right or remedy available under this Agreement or applicable Legal Requirements. After the Merger
Effective Time, the Company shall have the sole right to pursue damages or other remedies on behalf of the holders of Common Shares at the Merger Effective
Time.
section 12.16
Interpretation. (a) The words “hereof”, “herein”, and “hereunder” and words of similar import, when used in this Agreement, shall refer to this
Agreement as a whole and not to any particular provision of this Agreement; (b) the words “date hereof,” when used in this Agreement, shall refer to the date set
forth in the Preamble; (c) the terms defined in the singular have a comparable meaning when used in the plural, and vice versa; (d) the terms defined in the present
tense have a comparable meaning when used in the past tense, and vice versa; (e) any references herein to a specific Section or Article shall refer, respectively, to
Sections or Articles of this Agreement; (f) wherever the word “include”, “includes”, or “including” is used in this Agreement, it shall be deemed to be followed by
the words “without limitation”; (g) references herein to any gender include each other gender; (h) the word “or” shall not be exclusive; (i) the headings herein are
for convenience of reference only, do not constitute part of this Agreement and shall not be deemed to limit or otherwise affect any of the provisions hereof; (j) any
references herein to any Governmental Authority shall be deemed to also be a reference to any successor Governmental Authority thereto; and (k) the parties
hereto have participated jointly in the negotiation and drafting of this Agreement and, in the event that an ambiguity or question of intent or interpretation arises,
this Agreement shall be construed as jointly drafted by the parties hereto and no presumption or burden of proof shall arise favoring or disfavoring any party by
virtue of the authorship of any provision of this Agreement.
[remainder of the page intentionally left blank]
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IN WITNESS WHEREOF, the parties have caused this Agreement to be duly executed as of the date first written above.
COMPANY:
Avenue Therapeutics, Inc.
By:

/s/ Lucy Lu
Name: Lucy Lu
Title: CEO

BUYER:
InvaGen Pharmaceuticals Inc.
By:

/s/ Deepak Agarwal
Name: Deepak Agarwal
Title: CFO

MERGER SUB:
Madison Pharmaceuticals Inc.
By:

/s/ Biplab Mazumdar
Name: Biplab Mazumdar
Title: Secretary

[ Signature Page to Stock Purchase and Merger Agreement ]
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EXHIBIT A
sTocKHoLDErs AGrEEMEnT
[ Exhibit A to Stock Purchase and Merger Agreement ]

EXHIBIT B
crEDIT AGrEEMEnT
[ Exhibit B to Stock Purchase and Merger Agreement ]

EXHIBIT c
GuArAnTy
[ Exhibit C to Stock Purchase and Merger Agreement ]

EXHIBIT D
voTInG AnD suPPorT AGrEEMEnT
[ Exhibit D to Stock Purchase and Merger Agreement ]

EXHIBIT E
WAIvEr AGrEEMEnT
[ Exhibit E to Stock Purchase and Merger Agreement ]

EXHIBIT F
ForTrEss rEsTrIcTIvE covEnAnT AGrEEMEnT
[ Exhibit F to Stock Purchase and Merger Agreement ]

EXHIBIT G
InDEMnIFIcATIon AGrEEMEnT
[ Exhibit G to Stock Purchase and Merger Agreement ]

EXHIBIT H
Lu rEsTrIcTIvE covEnAnT AGrEEMEnT
[ Exhibit H to Stock Purchase and Merger Agreement ]
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EXEcuTIon coPy
EXHIBIT A
sTocKHoLDErs AGrEEMEnT
THIs sTocKHoLDErs AGrEEMEnT (as may be amended or modified from time to time, this “ Agreement ”) is made and entered into as of
November 12, 2018, by and among InvaGen Pharmaceuticals Inc., a New York Corporation (“ Buyer ”), Avenue Therapeutics, Inc., a Delaware corporation (the “
Company ”), and the stockholders of the Company listed on Schedule A hereto (the “ Stockholders ” and each individually a “ Stockholder ”).
rEcITALs
WHErEAs , Buyer, the Company and Madison Pharmaceuticals Inc. have entered into that certain Stock Purchase and Merger Agreement, dated as of
the date of this Agreement (the “ SPMA ”);
WHErEAs , the parties have agreed that Buyer would receive certain rights, including with respect to the appointment of directors to the board of
directors of the Company (the “ Board of Directors ”), as set forth herein;
noW, THErEForE , in consideration of the foregoing and the respective representations and warranties, covenants and agreements set forth in this
Agreement, and other good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, effective as of the First Stage Closing (as
defined in the SPMA) (the “ Effective Date ”) the parties hereto agree as follows:
1.

Definitions . Capitalized terms used but not defined in this Agreement shall have the respective meanings ascribed to them in the SPMA.
For purposes of this Agreement:

“ Transfer ” means to, directly or indirectly, offer, sell, transfer, assign, pledge, lend, grant as a gift, encumber, hypothecate or
otherwise dispose of, either voluntarily or involuntarily, or to enter into any contract, option or other arrangement or understanding with respect to the sale,
transfer, assignment, pledge, loan, gift, encumbrance, hypothecation or other disposition. A Transfer shall include any transaction that, in whole or in part, transfers
any economic consequences of ownership.
2.

Board of Directors; Working committee; Access; notices.

(a)
At the First Stage Closing, and thereafter, at any time that Buyer Beneficially Owns at least 75% of the Common Shares
acquired by Buyer at the time of the First Stage Closing, Buyer shall have the right to nominate three members to the Board of Directors pursuant to this Section 2
(the “ Buyer Directors ”), initially at the First Stage Closing, and thereafter at every annual meeting of the stockholders of the Company in which directors are
generally elected, including at every adjournment or postponement thereof, and on any action by written consent of the stockholders of the Company relating to the
election of directors generally. At least one of the Buyer Directors shall be “Independent” as determined by the Board of Directors (the “ Independent Buyer
Director ”) pursuant to Rule 5605 of The Nasdaq Stock Market (“ Nasdaq ”) and the rules and regulations of the SEC.

(b)

The following procedures shall be followed with respect to the nomination of Buyer Directors pursuant to Section 2(a) :

(i)
For purposes of whether Buyer has a right to nominate a Buyer Director pursuant to Section 2(a) , the Beneficial
Ownership of the Common Shares will be initially measured as of the First Stage Closing and thereafter as of the record date for such annual meeting or
written consent.
(ii)
At least 20 days prior to the First Stage Closing, Buyer shall provide the Company with the identity of the initial
Buyer Directors to be appointed to the Board of Directors as of the First Stage Closing (provided that Buyer may substitute such appointees by notice to
the Company at least 20 days prior to the First Stage Closing). Following the initial appointment of Buyer Directors, each year, the Company will
notify Buyer when it intends to hold its next Company’s annual meeting of stockholders at least 120 days prior to such meeting. With respect to
Buyer’s nominees (other than the initial Buyer Directors), at least 90 days prior to the Company’s annual meeting of stockholders, Buyer shall provide
the Company with the Buyer’s nominees for the Buyer Directors, along with any other information reasonably requested by the Independent Directors
to evaluate the suitability of such candidates for directorship. With respect to any Buyer nominee, Buyer shall use its commercially reasonable efforts to
ensure that any such nominee satisfies all Nasdaq and SEC criteria and guidelines for director nominees of the Company other than relevant
independence criteria with respect to the Buyer Directors (except the Independent Buyer Director).
(iii)
Within 10 days (or 5 days for the initial Buyer Directors) of receiving the Buyer’s nominees for the Buyer Directors
in accordance with Section 2(b)(ii) , the independent directors of the Company pursuant to Rule 5605 of Nasdaq and the rules and regulations of the
SEC (“ Independent Directors ”) shall make a good faith and reasonable determination as to the suitability of the Buyer’s nominees for Buyer Directors
and shall notify Buyer of its determination, it being understood and agreed that the Independent Directors shall not object to a Buyer Director
nomination except for the reasons specified in the last sentence of this Section 2(b)(iii) or if the Board of Directors determined that the person proposed
by Buyer to be the Independent Buyer Director is not “Independent” pursuant to Rule 5605 of Nasdaq and the rules and regulations of the SEC (such
determination by the Board of Directors shall be included in the Independent Directors’ notice to Buyer pursuant to this sentence). If the Independent
Directors do not notify Buyer of their determination within the 10 day (or 5 day, if applicable) period specified in the immediately preceding sentence,
then Buyer’s nominees shall be deemed to be approved for purposes of Section 2(b)(iv) below. Subject to compliance with the terms of this Agreement,
if Buyer and the Independent Directors do not agree on the nominee(s) within 30 days (or 15 days for the initial Buyer Directors) after the Independent
Directors raise an objection to a Buyer Director nomination as specified in this Section 2(b)(iii) above, the Buyer Director(s) shall not be nominated by
the Company at such annual meeting. The Independent Directors may disqualify a nominee for the following: (i) commission of acts of
misrepresentation, fraud, or dishonesty, (ii) commission of or pleading nolo contendere or guilty to, a crime involving fraud, any regulatory violation,
dishonesty or any felony, (iii) the entry of an order of the SEC or other regulatory or self-regulatory body against the nominee; or (iv) if the nominee is
considered to be a “Bad Actor” as defined in Rule 506 under the Securities Act.
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(iv)
If the Independent Directors or any authorized committee thereof approves of Buyer’s nominees for Buyer Directors,
the Board of Directors shall (1) in the case of the initial Buyer Directors, appoint the Buyer Directors as members of the Board of Directors effective as
of the First Stage Closing to serve until the Company’s next annual meeting of stockholders at which directors will be generally elected, (2) in the case
of subsequent Buyer Directors, nominate such nominees to be elected as directors and recommend that the stockholders vote to elect such nominees at
the next annual meeting of stockholders at which directors will be generally elected and (3) in the case of Buyer Directors designated by Buyer pursuant
to Section 2(b)(v) or 2(b)(vi), appoint the Buyer Directors as members of the Board of Directors promptly to serve until the Company’s next annual
meeting of stockholders at which directors will be generally elected.
(v)
If Buyer nominee(s) is not appointed, nominated or elected by the stockholders, then as soon as practicable after the
First Stage Closing or annual meeting, as applicable, Buyer shall designate nominee(s) for such Buyer Director(s) (subject to the limitations on the
Independent Directors’ ability to raise an objection as specified in clause (iii) of this Section 2(b )), which nominee(s) shall be appointed as director(s)
by the Board of Directors promptly after such designation.
(vi)
In the event a Buyer Director resigns from the Board of Directors (or is otherwise incapable of serving on the Board
of Directors), the remaining Buyer Directors shall have the power to fill such vacancy. So long as the Buyer Director replacement satisfies the criteria
in Sections 2(b)(ii) and 2(b)(iii) , the Board of Directors shall vote in favor of such Buyer Director replacement.
(c)
Each of the Buyer Directors will be governed by the same protections and obligations as all other directors of the Company,
including, without limitation, protections and obligations regarding customary liability insurance for directors and officers, confidentiality, conflicts of interests,
fiduciary duties, trading and disclosure policies, director evaluation process, director code of ethics, director share ownership guidelines, stock trading and preapproval policies, and other governance matters. Each Buyer Director agrees that he or she shall be bound by the Company’s insider trading policy. The Company
shall use commercially reasonable efforts to ensure that the Buyer Directors are covered by liability insurance for directors with coverage that is at least as
favorable, in the aggregate, to such directors as the coverage provided for by insurance policies acquired by the Company for the benefit of directors of the
Company as in effect as of the date of this Agreement (it being agreed that the Company shall be required to obtain such coverage to the extent that the cost
therefor does not exceed, on a per director basis, more than 200% of the premium for the coverage that is in effect as of the date hereof). Fortress shall use
commercially reasonable efforts to ensure that the Buyer Directors are covered by liability insurance for directors with coverage that is at least as favorable, in the
aggregate, to such directors as the coverage provided for by insurance policies acquired by Fortress for the benefit of directors of the Company as in effect as of the
date of this Agreement (it being agreed that Fortress shall be required to obtain such coverage to the extent that the cost therefor does not exceed, on a per director
basis, more than 200% of the premium for the coverage that is in effect as of the date hereof).
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(d)

The Board of Directors shall have seven directors and the size of the Board of Directors may only be increased or decreased if

Buyer consents.
(e)
Buyer Directors shall be as close as proportionally practicable, but at least one Buyer Director shall be, represented on all
committees of the Board of Directors and shall be appointed to such committees in accordance with Nasdaq and SEC rules. The chair of the Company’s audit
committee shall be selected by Buyer out of the Buyer Directors; provided that such person qualifies as an “audit committee financial expert” as such term is
defined in Item 407(d)(5)(ii) of Regulation S-K under the Securities Act.
(f)
Except for the Independent Buyer Director, the Buyer Directors shall not be compensated for their service on the Board of
Directors. The compensation of the Independent Buyer Director shall be equal to the compensation paid to the other Independent Directors of the Company. No
member of the Board of Directors designated by or Affiliated with Fortress shall be compensated for his or her service on the Board of Directors, except to the
extent such person is “Independent” as determined by the Board of Directors pursuant to Rule 5605 of Nasdaq and the rules and regulations of the SEC.
(g)
At the First Stage Closing, and thereafter, at any time that Buyer Beneficially Owns at least 75% of the Common Shares
acquired by Buyer at the time of the First Stage Closing, Buyer shall have the right to appoint one representative (the “ Buyer Representative ”) to the Working
Committee (as defined in Section 11.1 of the Revogenex License) and the Company shall cooperate with Buyer to promptly cause such appointment. Buyer shall
have the right to replace any person appointed by it as a Buyer Representative with another person to act in such capacity.
(h)
From the termination of the SPMA pursuant to Section 10.5(a) thereof and as long as Buyer Beneficially Owns at least 75% of
the Common Shares acquired by Buyer at the time of the First Stage Closing, the Company shall provide Buyer with all the rights afforded to Buyer in Section 8.2
of the SPMA as if such rights are set forth herein.
(i)
In order for Buyer or its Affiliates to comply with Legal Requirements or the requirements of any stock exchange on which
the securities of such a Person is listed, from the date of this Agreement until the Second Stage Closing, (i) if any action taken at a Company Board meeting (or by
written consent of the Company Board) or a Company stockholders meeting (or by written consent of the Company’s stockholders) would be required to be
disclosed by the Company to the SEC, the Company shall, concurrently with calling such a meeting, or immediately prior to taking such action by written consent,
as applicable, notify Buyer of such proposed action, (ii) if any other action or event occurs which would be required to be disclosed by the Company to the SEC,
the Company shall, within one Business Day prior to taking such action (or in case such action is not taken by the Company or in case of any other event, within
one Business Day of becoming aware of such action or event) notify Buyer of such action or event and (iii) if the Company makes any disclosure to the SEC, the
Company shall, concurrently with such disclosure, notify Buyer thereof, including a copy of such disclosure.

4

3.

Tag Along rights; restriction on Transfer .

(a)
If at any time a Stockholder or any of its Affiliates, assigns, successors, transferees or heirs (in each case, by operation of law
or otherwise) (the “ Selling Stockholder ”) proposes to Transfer any shares of its capital stock of the Company (“ Tag-along Shares ”) to a third party purchaser
(the “ Proposed Transferee ”), Buyer shall be permitted to participate in such Transfer (a “ Tag-along Sale ”) on the terms and conditions set forth in this Section 3 .
(b)
Prior to the consummation of any such Transfer of Tag-along Shares described in Section 3(a) , the Selling Stockholder shall
deliver to the Company and Buyer a written notice (a “ Sale Notice ”) of the proposed Tag-along Sale subject to this Section 3 no later than 30 Business Days prior
to the closing date of the Tag-along Sale. The Sale Notice shall make reference to Buyer’s rights hereunder and shall describe in reasonable detail:
(i)
the aggregate number of shares of Tag-along Shares the Proposed Transferee has offered to purchase and the
maximum number of shares of Tag-along Shares that Buyer shall have the right to sell in the Tag-along Sale pursuant to this Section 3 ;
(ii)

the identity of the Proposed Transferee;

(iii)

the proposed date, time and location of the closing of the Tag-along Sale;

(iv)
the per share purchase price and the other material terms and conditions of the Transfer, including a description of
any non-cash consideration in sufficient detail to permit the valuation thereof; and
(v)

a copy of any form of agreement proposed to be executed in connection therewith.

(c)
The Sale Notice shall include, and shall constitute, an offer for Buyer to sell the shares described therein in accordance with
this Section 3 to the Proposed Transferee. Buyer shall have the right to participate in a Transfer of Tag-along Shares by the Selling Stockholder subject to this
Section 3 by delivering to the Selling Stockholder a written notice (a “ Tag-along Notice ”) stating its election to do so and specifying the number of shares of
capital stock of the Company to be transferred by Buyer no later than 10 Business Days after receipt of the Sale Notice (the “ Tag-along Period ”). The offer to
Buyer set forth in a Sale Notice shall be irrevocable, and, to the extent such offer is accepted in a Tag-along Notice, Buyer shall be bound and obligated to Transfer
in the Tag-along Sale on the terms and conditions set forth in this Section 3 . If Buyer delivers a Tag-along Notice in compliance with this Section 3(c) within the
Tag-along Period, Buyer shall have the right to Transfer to the Proposed Transferee up to the number of shares of capital stock of the Company equal to the
product of (x) Buyer’s Percentage Interest (as defined below) and (y) the aggregate number of shares of capital stock of the Company the Proposed Transferee
proposes to buy as stated in the Sale Notice. For purposes of this Section 3 , Buyer’s “ Percentage Interest ” means a fraction the numerator of which is equal to the
number of shares of capital stock of the Company, on an as-converted basis, then held by Buyer and the denominator of which is equal to the number of shares of
capital stock of the Company, on an as-converted basis, then held by the Selling Stockholder and Buyer in the aggregate.
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(d)
If Buyer participates in a Transfer pursuant to this Section 3 , Buyer shall receive the same consideration per share as the
Selling Stockholder (regardless of class or type of capital stock of the Company being sold in such Transfer by either Buyer or the Selling Stockholder). The
Selling Stockholder and Buyer shall each be solely responsible for their expenses incurred with regard to their participation in a Tag-along Sale.
(e)
Buyer shall make or provide representations, warranties, covenants, indemnities and agreements that are not less favorable to
Buyer than those made or provided by the Selling Stockholder in connection with the Tag-along Sale (except that in the case of representations, warranties,
covenants, indemnities and agreements pertaining specifically to the Selling Stockholder, Buyer shall make the comparable representations, warranties, covenants,
indemnities and agreements pertaining specifically to itself); provided, that any indemnification obligation of Buyer in respect of breaches of representations and
warranties shall be pro rata based on the consideration received by Buyer and shall be in an amount not to exceed the aggregate proceeds received by Buyer (net of
taxes) in connection with any Tag-along Sale; provided , further , that Buyer shall only be required to make representations, warranties, covenants, indemnities and
agreements pertaining specifically to itself and its ownership of the shares of capital stock of the Company sold by it in the Tag-along Sale; provided , further , that
Buyer shall not be required to make or provide any covenants or agreements to (i) assume any nonmonetary obligations in connection with the consummation of
any sale in accordance with this Section 3 or (ii) agree to any non-compete provisions, non-solicit provisions, confidentiality provisions, exclusivity provisions or
other similar restrictions.
(f)
Buyer shall take all actions as may be reasonably necessary to consummate the Tag-along Sale, including entering into
agreements and delivering certificates and instruments, consistent with the agreements being entered into and the certificates being delivered by the Selling
Stockholder; provided that any such agreements, certificates and instruments contain substantially the same terms and conditions as those executed by the Selling
Stockholder as applied in a nondiscriminatory manner based on Buyer’s Percentage Interest.
(g)
If Buyer does not deliver a Tag-along Notice in compliance with Section 3(c) above within the Tag-along Period, the Selling
Stockholder shall have 90 days following the expiration of the Tag-along Period in which to Transfer the Tag-along Shares described in the Sale Notice, at a per
share price that is no greater than the per share price set forth in the Sale Notice and on other terms and conditions which are not more favorable to the Selling
Stockholder than those set forth in the Sale Notice. If at the end of such 90 day period, the Selling Stockholder has not completed such Transfer, the Selling
Stockholder may not then effect a Transfer of Tag-along Shares subject to this Section 3 without again fully complying with the provisions of this Section 3 .
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(h)
Without limiting the provisions of this Section 3, the Stockholders hereby agree that they and their Affiliates shall not Transfer
any capital stock of the Company to a competitor of Buyer or its Affiliates.
4.

Governance rights .

(a)
Effective as of the termination of the SPMA pursuant to Section 10.5(a) thereof and until such time that Buyer Beneficially
Owns less than 75% of the Common Shares acquired by Buyer at the time of the First Stage Closing, none of the actions set forth in this Section 4 below shall be
taken by, or on behalf of, directly or indirectly, the Company (or any Subsidiary thereof) without the prior written consent of Buyer (in Buyer’s sole discretion):
(i)

approval of or changes to the Company’s directors’ compensation;

(ii)
any agreement or transaction that would adversely treat the holders of Common Shares as compared to the holders of Class A
Preferred Shares;
(iii)

increase in the authorized shares of capital stock of the Company;

(iv)
issuance of any shares of capital stock of the Company or any securities convertible into, or other rights to acquire, shares of
capital stock of the Company (including options, warrants or bonds), except for issuances to officers of the Company for services performed, or
to be performed, by such officers for the Company pursuant to Contracts or option plans entered into in the ordinary course of business and
provided that such issuances, in the aggregate with all such issuances since the date of the termination of the SPMA pursuant to Section 10.5(a)
thereof, shall not exceed 5% of the issued and outstanding capital stock of the Company as of the date of the termination of the SPMA pursuant
to Section 10.5(a) thereof (it being agreed that any issuances pursuant to Section 8.7(c) of the SPMA, to the extent not forfeited, shall count
towards this 5% limitation);
(v)
(A) the liquidation, termination, winding-up or dissolution of the Company or (B) causing any voluntary case or other
proceeding under any bankruptcy, reorganization, arrangement, adjustment of debt, relief of debtors, dissolution, insolvency or liquidation or
similar law of any jurisdiction with respect to the Company;
(vi)

approval of amendments to the certificate of incorporation or bylaws of the Company;

(vii)

increase or decrease in the size of the Board of Directors;

(viii)

removal of the Common Shares from being listed on Nasdaq;
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(ix)
any Transfer or license of any Company Asset for less than fair market value, as determined by a recognized independent
valuation firm agreed upon by the Company and Buyer; or
(x)
Affiliates).
5.

the Company’s entry into any transaction or agreement with any Affiliate of the Company (including Fortress or its

representations and Warranties .
Each of the Stockholders represents and warrants as follows:

(a)
With respect to any of the Stockholders that is a legal entity: (i) it is a legal entity duly incorporated or organized, as
applicable, validly existing and in good standing under the laws of its place of incorporation or organization, (ii) it is duly licensed and qualified to conduct its
business in each jurisdiction where the nature of the properties owned, leased or operated by it and the business transacted by it requires such licensing or
qualification, except where any such failures to be so qualified or licensed have not had, or are not reasonably likely to have, a material adverse effect on the ability
of the Stockholder to perform its obligations under or to consummate the transactions contemplated by this Agreement, and (iii) it holds all necessary corporate
power and authority to own, license and operate its assets and properties, to conduct its business, to enter into this Agreement, to perform its obligations hereunder
and to consummate the transactions contemplated hereby.
(b)
The execution and delivery of this Agreement by the Stockholder and the performance by the Stockholder of its obligations
hereunder have been duly authorized by all requisite action on the part of the Stockholder, and no other actions or proceedings on the part of the Stockholder are
necessary to authorize the execution and delivery of this Agreement.
(c)
This Agreement has been duly executed and delivered by the Stockholder and constitutes the valid and binding agreement of
the Stockholder , enforceable against the Stockholder in accordance with its terms.
(d)
The execution or delivery by the Stockholder of this Agreement or the performance by the Stockholder of its obligations under
this Agreement will not (i) result in any breach of any provision of the Stockholder’s certificate of incorporation or bylaws (if applicable), (ii) result in any breach
of, require (with or without notice or lapse of time or both) any payment, consent or notice or constitute a default (or give rise to any right of purchase, termination,
amendment, acceleration or cancellation) under any Contract or order or judgment to which the Stockholder is a party or by which it or its assets are bound, (iii)
result in the creation of an Encumbrance, or (iv) violate any applicable Legal Requirement, other than, in the case of clauses (ii) through (iv), such breaches,
defaults or violations that have not had, or are not reasonably likely to have, a material adverse effect on the ability of the Stockholder to perform its obligations
under or to consummate the transactions contemplated by this Agreement.
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6.

certain Transactions .

(a)
If any change in the outstanding shares of capital stock of the Company shall occur, including by reason of any issuance
(including upon exercise of warrants), reclassification, recapitalization, stock split (including a reverse stock split), or combination, exchange, readjustment of
shares, consolidation, split, buy-back, repurchase, redemption, acquisition or similar transaction, or any stock dividend or distribution paid in stock, the calculation
of Beneficial Ownership hereunder shall be equitably adjusted to proportionately reflect such change; provided , however , that this sentence shall not be construed
to permit the Company to take any action with respect to its securities that is prohibited by the terms of this Agreement.
7.

Miscellaneous .

(a)
Entire Agreement . This Agreement, together with all other documents referred to herein, constitutes the entire agreement
between the parties hereto with respect to the subject matter of this Agreement and supersedes any and all prior agreements, negotiations, correspondence,
undertakings, understandings and communications of the parties hereto with respect to the subject matter of this Agreement. Nothing contained in this Agreement
shall be deemed or construed as creating a joint venture or partnership between any of the parties hereto.
(b)
Transaction Costs . Except as otherwise provided herein, the parties to this Agreement will pay their own costs and expenses
(including legal, accounting and other fees) relating to this Agreement.
(c)
Modifications . Any amendment or modification to this Agreement, including this undertaking itself, shall only be valid if
effected by an instrument or instruments in writing and shall be effective against each of the parties hereto that has signed such instrument or instruments. The
parties agree that they jointly negotiated and prepared this Agreement and that this Agreement will not be construed against any party on the grounds that such
party prepared or drafted the same.
(d)
Notices . Notices will be deemed to have been received (a) upon receipt of a registered letter, (b) three Business Days
following proper deposit with an internationally recognized express overnight delivery service, or (c) in the case of transmission by email, as of the date so
transmitted (or if so transmitted after normal business hours at the place of the recipient, on the Business Day following such transmission):
If to the Company:
Avenue Therapeutics, Inc.
2 Gansevoort Street, 9th Floor
New York, NY 10014
Attn: Dr. Lucy Lu, M.D.
Email: llu@avenuetx.com
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With a copy (which shall not constitute notice) to:
Alston & Bird LLP
90 Park Avenue, 12th Floor
New York, NY 10016
Attn: Mark F. McElreath
Email: mark.mcelreath@alston.com
If to Buyer:
InvaGen Pharmaceuticals Inc.
Site B, 7 Oser Ave.
Hauppauge, NY 11788
c/o
A.S. Kumar, Esq.
Global General Counsel
Cipla Ltd.
Cipla House, Peninsula Business Park,
Ganapatrao Kadam Marg, Lower Parel West,
Mumbai, Maharashtra 400013, India
Email: as.kumar@cipla.com and cosecretary@cipla.com
With a copy (which shall not constitute notice) to:
InvaGen Pharmaceuticals Inc.
Site B, 7 Oser Ave.
Hauppauge, NY 11788
c/o
Nishant Saxena
Global Chief Strategy Officer
Cipla Ltd.
Cipla House, Peninsula Business Park,
Ganapatrao Kadam Marg, Lower Parel West,
Mumbai, Maharashtra 400013, India
Email: nishant.saxena@cipla.com
With a copy (which shall not constitute notice) to:
Hughes Hubbard & Reed LLP
One Battery Park Plaza
New York, NY 10004-1482
Attn: Kenneth A. Lefkowitz
Email: ken.lefkowitz@hugheshubbard.com
If to Fortress:
Fortress Biotech, Inc.
2 Gansevoort Street, 9th Floor
New York, NY 10014
Attn: Lindsay Rosenwald, M.D.
Email: lrosenwald@fortressbiotech.com
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If to Dr. Lucy Lu:
Avenue Therapeutics, Inc.
2 Gansevoort Street, 9th Floor
New York, NY 10014
Attn: Dr. Lucy Lu
Email: llu@avenuetx.com
or to such other address as may be hereafter communicated in writing by the parties in a notice given in accordance with this Section 7(d) , which address shall
then apply to the respective notice provisions of the SPMA and all other Ancillary Agreements.
(e)
Public Announcements . Except as required by Legal Requirements or by the requirements of any stock exchange on which
the securities of a party hereto or its Affiliates are listed, no party to this Agreement will make, or cause to be made, any press release or public announcement in
respect of this Agreement or any Ancillary Agreement to which it is a party or the transactions contemplated hereby or thereby or otherwise communicate with any
news media with respect to the foregoing without prior notification to the other parties, and the parties to this Agreement will consult with each other and cooperate
as to the form, timing and contents of any such press release, public announcement or disclosure.
(f)
Severability . Each provision of this Agreement will be interpreted in such manner as to be effective and valid under
applicable Legal Requirements, but if any provision of this Agreement is found to be unenforceable or invalid under applicable Legal Requirements, such
provision will be ineffective only to the extent of such unenforceability or invalidity, and the parties will negotiate in good faith to modify this Agreement so that
the unenforceable or invalid provision is replaced by such valid and enforceable provision which the parties consider, in good faith, to match as closely as possible
the invalid or unenforceable provision and to achieve the same or a similar economic effect and to give effect to the parties’ original intent. The remaining
provisions of this Agreement will continue to be binding and in full force and effect.
(g)
Assignment . No party hereto may assign, in whole or in part, or delegate all or any part of its rights, interests or obligations
under this Agreement without the prior written consent of the other party. Any assignment or delegation made without such consent will be void. Notwithstanding
the foregoing, Buyer shall be entitled to (a) assign its rights under this Agreement to any one of its Affiliates, and (b) assign any or all of its rights and obligations
under this Agreement (in whole or in part) as collateral security in a financing transaction.
(h)
Confidentiality Agreement . The terms of the Confidentiality Agreement are hereby incorporated herein by reference and will
continue in full force and effect until expiration or termination in accordance with the terms therein.
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(i)
Governing Law . This Agreement and any claims or causes of action pursuant to it will be governed by and construed in
accordance with the laws of the State of Delaware, without regard for its principles of conflict of laws.
(j)
Specific Performance . Each party acknowledges and agrees that the other party would be irreparably damaged if the
provisions of this Agreement are not performed in accordance with their terms and that any breach of this Agreement and the non-consummation of the
transactions contemplated hereby by either party could not be adequately compensated in all cases by monetary damages alone. Accordingly, in addition to any
remedy to which such other party may be entitled under Section 7(k) , provisional measures and injunctive relief necessary to protect the possibility of each party
to seek specific performance from the other from the tribunal referred to in Section 7(k) can be sought from any court of competent jurisdiction. Each of the parties
hereto (i) agrees that it shall not oppose the granting of any such relief and (ii) hereby irrevocably waives any requirement for the security or posting of any bond in
connection with any such relief (it is understood that clause (i) of this sentence is not intended to, and shall not, preclude any party hereto from litigating on the
merits the substantive claim to which such remedy relates).
(k)
Submission to Jurisdiction . Each of the parties hereto irrevocably agrees that any Proceeding with respect to
this Agreement and the rights and obligations arising hereunder, or for recognition and enforcement of any judgment in respect of this Agreement and the rights
and obligations arising hereunder brought by any other party hereto or its successors or assigns shall be brought and determined exclusively in the Court of
Chancery of the State of Delaware, or in the event (but only in the event) that such court does not have subject matter jurisdiction over such action or proceeding,
in the federal courts sitting in the State of Delaware. Each of the parties hereto agrees that mailing of process or other papers in connection with any such action or
proceeding in the manner provided in Section 7(d) , or in such other manner as may be permitted by applicable Legal Requirements, will be valid and sufficient
service thereof. Each of the parties hereto hereby irrevocably submits with regard to any such action or proceeding for itself and in respect of its property, generally
and unconditionally, to the personal jurisdiction of the aforesaid courts and agrees that it will not bring any action relating to this Agreement or any of the
transactions contemplated by this Agreement in any court or tribunal other than the aforesaid courts. Each of the parties hereto hereby irrevocably waives, and
agrees not to assert, by way of motion, as a defense, counterclaim, or otherwise, in any action or proceeding with respect to this Agreement and the rights and
obligations arising hereunder, or for recognition and enforcement of any judgment in respect of this Agreement and the rights and obligations arising hereunder: (a)
any claim that it is not personally subject to the jurisdiction of the above named courts for any reason other than the failure to serve process in accordance with this
Section 7(k) ; (b) any claim that it or its property is exempt or immune from jurisdiction of any such court or from any legal process commenced in such courts
(whether through service of notice, attachment prior to judgment, attachment in aid of execution of judgment, execution of judgment or otherwise); and (c) to the
fullest extent permitted by the applicable Legal Requirements, any claim that (i) the suit, action or proceeding in such court is brought in an inconvenient forum,
(ii) the venue of such suit, action or proceeding is improper, or (iii) this Agreement, or the subject matter hereof, may not be enforced in or by such courts.
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(l)
Waiver of Jury Trial . EACH PARTY ACKNOWLEDGES AND AGREES THAT ANY CONTROVERSY WHICH MAY
ARISE UNDER THIS AGREEMENT IS LIKELY TO INVOLVE COMPLICATED AND DIFFICULT ISSUES AND, THEREFORE, EACH SUCH PARTY
IRREVOCABLY AND UNCONDITIONALLY WAIVES ANY RIGHT IT MAY HAVE TO A TRIAL BY JURY IN RESPECT OF ANY LEGAL ACTION
ARISING OUT OF OR RELATING TO THIS AGREEMENT OR THE TRANSACTIONS CONTEMPLATED HEREBY . EACH PARTY TO
THIS AGREEMENT CERTIFIES AND ACKNOWLEDGES THAT: (A) NO REPRESENTATIVE OF ANY OTHER PARTY HAS REPRESENTED,
EXPRESSLY OR OTHERWISE, THAT SUCH OTHER PARTY WOULD NOT SEEK TO ENFORCE THE FOREGOING WAIVER IN THE EVENT OF A
LEGAL ACTION; (B) SUCH PARTY HAS CONSIDERED THE IMPLICATIONS OF THIS WAIVER; (C) SUCH PARTY MAKES THIS WAIVER
VOLUNTARILY; AND (D) SUCH PARTY HAS BEEN INDUCED TO ENTER INTO THIS AGREEMENT BY, AMONG OTHER THINGS, THE MUTUAL
WAIVERS AND CERTIFICATIONS IN THIS SECTION 7(l) .
(m)
Waiver . Any term or condition of this Agreement may be waived at any time by the party that is entitled to the benefit
thereof, but no such waiver shall be effective unless set forth in a written instrument duly executed by or on behalf of the party waiving such term or condition, and
no waiver by any party of any default, misrepresentation, or breach of warranty or covenant hereunder, shall be deemed to extend to any prior or subsequent
default, misrepresentation, or breach of warranty, covenant or agreement hereunder or affect in any way any rights arising by virtue of any such prior or subsequent
occurrence. No failure or delay of any party in exercising any right or remedy hereunder shall operate as a waiver thereof, and no waiver by any party of any term
or condition of this Agreement, in any one or more instances, shall be deemed to be or construed as a waiver of the same or any other term or condition of this
Agreement on any future occasion.
(n)
Counterparts; Facsimile Signature . This Agreement may be executed in one (1) or more counterparts, by original or facsimile
(or other such electronically transmitted) signature, each of which will be deemed an original, but all of which will constitute one and the same instrument. A party
executing this Agreement by facsimile (or other such electronically transmitted) signature shall, upon request from another party, promptly deliver to the
requesting party an original counterpart of such signature.
(o)
Rights Cumulative . All rights and remedies of each of the parties under this Agreement will be cumulative, and the exercise
of one or more rights or remedies will not preclude the exercise of any other right or remedy available under this Agreement or applicable Legal Requirements.
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(p)
Interpretation . (a) The words “hereof”, “herein”, and “hereunder” and words of similar import, when used in this Agreement,
shall refer to this Agreement as a whole and not to any particular provision of this Agreement; (b) the words “date hereof,” when used in this Agreement, shall
refer to the date set forth in the Preamble; (c) the terms defined in the singular have a comparable meaning when used in the plural, and vice versa; (d) the terms
defined in the present tense have a comparable meaning when used in the past tense, and vice versa; (e) any references herein to a specific Section or Article shall
refer, respectively, to Sections or Articles of this Agreement; (f) wherever the word “include”, “includes”, or “including” is used in this Agreement, it shall be
deemed to be followed by the words “without limitation”; (g) references herein to any gender include each other gender; (h) the word “or” shall not be exclusive;
(i) the headings herein are for convenience of reference only, do not constitute part of this Agreement and shall not be deemed to limit or otherwise affect any of
the provisions hereof; (j) any references herein to any Governmental Authority shall be deemed to also be a reference to any successor Governmental Authority
thereto; and (k) the parties hereto have participated jointly in the negotiation and drafting of this Agreement and, in the event that an ambiguity or question of
intent or interpretation arises, this Agreement shall be construed as jointly drafted by the parties hereto and no presumption or burden of proof shall arise favoring
or disfavoring any party by virtue of the authorship of any provision of this Agreement.
(q)
Effectiveness . This Agreement shall become effective as of the Effective Date. If the SPMA is terminated in accordance with
its terms prior to the First Stage Closing, this Agreement shall automatically terminate. This Agreement shall automatically terminate upon the Second Stage
Closing. Notwithstanding the preceding two sentences, this Section 7 shall survive any termination of this Agreement and any breach hereof prior to such
termination shall survive such termination.
[ Signature page to follow ]
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In WITnEss WHErEoF , the parties have caused this Agreement to be duly executed as of the date first written above.
coMPAny:
Avenue Therapeutics, Inc.
By:
/s/ Lucy Lu
Name: Lucy Lu
Title: CEO
sTocKHoLDErs:
Fortress Biotech, Inc.
By:
/s/ Lindsay A. Rosenwald
Name: Lindsay A. Rosenwald
Title: President and CEO
/s/ Lucy Lu
Lucy Lu
BuyEr:
InvaGen Pharmaceuticals Inc.
By:
/s/ Deepak Agarwal
Name: Deepak Agarwal
Title: CFO
[ Signature Page to Stockholders Agreement ]
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schedule A
stockholders
Fortress Biotech, Inc.
Lucy Lu
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Exhibit 10.3
EXEcuTIon coPy
EXHIBIT B

crEDIT AGrEEMEnT
This crEDIT AGrEEMEnT , dated as of November 12, 2018 (as may be amended or modified from time to time, this “ Agreement ”), is entered into
by and between AvEnuE THErAPEuTIcs, Inc. , a Delaware corporation (the “ Borrower ”), and InvAGEn PHArMAcEuTIcALs Inc. , a New York
corporation (the “ Lender ”).
rEcITALs:
WHErEAs , reference is made to that certain Stock Purchase and Merger Agreement, dated as of the date hereof (as amended, supplemented or
otherwise modified from time to time, the “ sPMA ”; capitalized terms used but not defined herein shall have the meanings ascribed to such terms in the SPMA),
by and among the Lender, Madison Pharmaceuticals Inc. and the Borrower, pursuant to which the Lender will, among other things, through a series of related
transactions as set forth therein, indirectly acquire all of the issued and outstanding capital stock of the Borrower (the “ Acquisition ”); and
WHErEAs , the Lender has agreed to extend credit to the Borrower in an aggregate amount not to exceed $3,000,000 upon the terms and conditions set
forth herein.
noW, THErEForE , in consideration of the premises and the agreements, provisions and covenants herein contained, the parties hereto agree as
follows:
1.

Loans .

(a)
Subject to the satisfaction or waiver of the conditions precedent set forth in Section 4 below, commencing on or after the date hereof
and at any time five (5) Business Days prior to the Maturity Date (as defined below), the Borrower may borrow, and the Lender hereby commits to lend
(any such loans extended hereunder, a “ Loan ”), an aggregate principal amount of up to Three Million Dollars ($3,000,000) by providing written notice
to the Lender no less than five (5) Business Days prior to the date of the borrowing, which notice shall include (x) the amount of such borrowing, (y) the
date of such borrowing and (z) a description of the intended use of the proceeds of such borrowing that demonstrates that such use is in accordance with
the Borrower’s Business Plan and Budget attached as Schedule 2.1 of the SPMA (the “ Budget ”); provided , that, each such borrowing shall be in a
minimum principal amount of $500,000 or any larger multiple of $100,000. The Lender’s commitment under this Section 1(a) shall terminate
immediately and without further action (i) upon the making of any Loan on the date thereof in respect of the amount thereof and (ii) in its entirety five (5)
Business Days prior to the Maturity Date. Any amount of the Loans that is subsequently repaid or prepaid may not be reborrowed. The proceeds of the
Loans shall solely be applied by the Borrower in accordance with the Budget.

(b)
The Lender is authorized to maintain a register (the “ register ”) to record the date and amount of Loans made by the Lender from
time to time, the amount of interest accruing from time to time and the date and amount of each payment or prepayment of principal thereof, and any such
recordation shall constitute presumptive evidence of the accuracy of the information so recorded. The Register shall include the name and address of the
Lender, and any transfer of a Loan shall not be effective unless recorded in the Register.
2.

Interest .

(a)
The outstanding principal amount of the Loans shall bear interest from the date of the applicable borrowing at the rate per annum of
seven percent (7%), compounded quarterly on the last day of each fiscal quarter. Interest shall be calculated on the basis of a year comprised of 360 days
for the actual number of days elapsed.
(b)
Accrued and unpaid interest on the Loans shall be payable on the last day of each fiscal quarter; provided , that if such date is not a
Business Day, interest shall be payable on the next succeeding Business Day.
3.

repayment of Loan .

(a)
The Borrower hereby unconditionally promises to pay to the Lender, in lawful money of the United States of America and in
immediately available funds, the full outstanding principal amount of all the Loans, together with accrued and unpaid interest thereon, no later than the
earlier of (i) the First Stage Closing Date and (ii) the date that is 30 days following the termination of the SPMA (such earlier date, the “ Maturity Date
”).
(b)
(i) Voluntary prepayments of the outstanding principal amount of the Loans, or interest accruing thereon, and (ii) voluntary reductions
in the commitment of the Lender to make Loans in accordance herewith through the Maturity Date, shall be permitted at any time, on not less than three
(3) Business Days’ prior written notice to the Lender, and from time to time without premium or penalty.
(c)
The Borrower shall pay all taxes or similar impositions or tariffs (other than United States Federal and applicable state income taxes
payable by the Lender) owed or owing or asserted to be owed to any Governmental Authority in respect of any payment of principal or interest or other
amounts due under this Agreement, the Guaranty (as defined below) or any related agreement, document or writing. If required by such a Governmental
Authority, the Borrower shall pay any such taxes, impositions or tariffs directly to such Governmental Authority and at the Lender’s request shall provide
satisfactory proof to the Lender of such payment. The Borrower shall indemnify the Lender for and hold it harmless against the full amount of taxes or
similar impositions of tariffs, other than United States Federal and applicable state income taxes payable by the Lender, imposed on or paid by the Lender
or any affiliate of the Lender in respect of any liability (including, without limitation, any taxes or tariffs imposed or asserted by any Governmental
Authority on amounts payable under this Section 3(c) , and penalties, interest and expenses) arising therefrom or with respect thereto. This
indemnification shall be made within ten (10) Business Days from the date the Lender makes written demand therefor.
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4.

conditions Precedent .

(a)
The obligation of the Lender to make available the initial Loan hereunder is subject to the Lender receiving (i) a counterpart of this
Agreement signed on behalf of each party hereto, (ii) a guaranty duly executed by Fortress Biotech, Inc., a Delaware corporation (the “ Guarantor ”), in
favor of the Lender in substantially the form attached as Exhibit A hereto (the “ Guaranty ”), (iii) evidence that the Borrower has obtained all necessary
consents and approvals to execute, deliver and perform this Agreement and to obtain the Loans from the Lender and (iv) such other certifications,
opinions, financial or other information, approvals and documents as the Lender may have reasonably requested at least one Business Day prior to the
date of the proposed initial Loan, all in form and substance satisfactory to the Lender.
(b)
The obligation of the Lender to make available any Loans hereunder on or after the date hereof is subject to the following conditions
precedent having been complied with to the satisfaction of, or waived in writing by, the Lender: (i) no Event of Default (as defined below) shall have
occurred and be continuing on and as of the date of making such Loan; (ii) the representations and warranties contained in Section 5 below shall be true
and correct on and as of the date of making such Loan; (iii) no applicable law or regulation or interpretation thereof by any Governmental Authority shall
be in effect which, in the reasonable opinion of the Lender or its counsel, would materially restrict, prohibit or make it illegal for the Lender to make
available any portion of such Loan; (iv) no action or proceeding shall have been instituted nor shall government action be threatened before any court or
Governmental Authority, nor shall any order, judgment or decree have been issued or proposed to be issued by any court or Governmental Authority at
the time of such Loan to set aside, restrain, enjoin or prevent the completion and consummation of this Agreement or the transactions contemplated
hereby; and (v) the Borrower shall have paid to the Lender the expenses referred to in Section 10(b) below, or, alternatively, the Lender shall have
received instructions from the Borrower to pay such expenses from the proceeds of the disbursement of such Loan.
5.
representations and Warranties . The Borrower hereby represents and warrants to the Lender that on and as of the date hereof and
as of the date of making any Loan:
(a)
the Borrower is a corporation duly incorporated, validly existing and in good standing under the laws of its jurisdiction of
incorporation, and has full corporate power and authority to enter into this Agreement and to carry out the transactions contemplated hereby;
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(b)
the execution and delivery by the Borrower of this Agreement and the consummation by the Borrower of the transactions
contemplated hereby have been duly authorized by all necessary corporate action of the Borrower. This Agreement has been duly executed and delivered
by the Borrower and constitutes the legal, valid and binding obligation of the Borrower enforceable against the Borrower in accordance with its terms,
subject to the effect of bankruptcy, insolvency, reorganization, moratorium or similar laws at the time in effect affecting the rights of creditors generally
and subject to the effects of general principles of equity (regardless of whether considered in a proceeding in law or equity);
(c)
the execution and delivery of this Agreement and the consummation by the Borrower of the transactions contemplated hereby do not
(i) contravene or result in a default under the Borrower’s certificate of incorporation or bylaws, (ii) contravene or result in a default under any contractual
restriction or Legal Requirements binding on the Borrower, (iii) require any filings, approvals, consents or authorizations which have not been duly
obtained or (iv) result in the creation or imposition of any lien on the Borrower’s properties;
(d)
the Borrower is not an “investment company,” or an “affiliated Person” of, or “promoter” or “principal underwriter” for, an
“investment company,” as such terms are defined in the Investment Company Act of 1940, as amended;
(e)
no judgments, orders, writs or decrees are outstanding against the Borrower, nor is there any pending or, to the best of the Borrower’s
knowledge, threatened litigation, contested claim, investigation, arbitration, or governmental proceeding by or against the Borrower that (i) individually or
in the aggregate could reasonably be expected to have a Material Adverse Effect or (ii) purports to affect the legality, validity or enforceability of this
Agreement or the consummation of the transactions contemplated hereby;
(f)
none of the written financial or other information relating to the Borrower and provided by the Borrower to the Lender contains any
material misstatement of fact or omits to state any material fact necessary to make the statements contained therein not misleading in light of the
circumstances under which they were made;
(g)
the Borrower has filed all tax returns (Federal, state and local) required to be filed and paid all taxes shown thereon to be due,
including interest and penalties, or, to the extent the Borrower is contesting in good faith an assertion of liability based on such returns, has provided
adequate reserves for payment thereof in accordance with GAAP;
(h)

there are no conditions precedent to the effectiveness of this Agreement that have not been satisfied or waived;

(i)
the Borrower has, independently and without reliance upon the Lender and based on such documents and information as it has deemed
appropriate, made its own credit analysis and decision to enter into this Agreement; and
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(j)
the Borrower is, and upon the consummation of the transactions contemplated under this Agreement will be, Solvent. As used in this
Agreement, “ solvent ” means, with respect to any Person, as of any date of determination, that (i) the amount of the “present fair saleable value” of the
assets of such Person will, as of such date, exceed the amount of all “liabilities of such Person, contingent or otherwise”, as of such date, as such quoted
terms are determined in accordance with applicable Federal and state laws governing determinations of the insolvency of debtors, (ii) the present fair
saleable value of the assets of such Person will, as of such date, be greater than the amount that will be required to pay the liability of such Person on its
debts as such debts become absolute and matured, (iii) such Person will not have, as of such date, an unreasonably small amount of capital with which to
conduct its business, and (iv) such Person will be able to pay its debts as they mature.
The Lender and the Borrower both acknowledge that the representations and warranties contained in this Agreement shall survive the execution and delivery of
this Agreement.
6.
Affirmative covenants . The Borrower covenants and agrees that, until the date of the indefeasible payment in full in cash of all
obligations hereunder (other than the obligations that are intended to survive the termination of this Agreement) and the termination of all commitments of the
Lender under this Agreement (such date, the “ Termination Date ”), the Borrower will, unless the Lender shall otherwise consent in writing:
(a)
Corporate Existence . (i) Maintain its corporate existence, (ii) qualify to transact business as a foreign corporation where the nature or
extent of its business or the ownership of its property requires it to be so qualified and (iii) maintain in full force and effect all licenses, bonds, franchises,
leases and qualifications to do business, and all patents, trademarks, copyrights, intellectual property, contracts and other rights and privileges necessary
to the conduct of its businesses or the performance of its obligations under this Agreement.
(b)
Maintenance of Property . Keep all property useful, necessary and material to its business in good working order and condition
(ordinary wear and tear excepted) as may be required or appropriate.
(c)
Taxes and other Claims . Pay and discharge when due all federal, state and local tax assessments and other governmental charges and
levies imposed against the Borrower or any of its property; provided , however , that any such tax assessment, charge or levy need not be paid if it is being
contested, in good faith, by appropriate proceedings diligently conducted and if an adequate reserve or other appropriate provision shall have been made
therefor to the extent required in accordance with GAAP.
(d)
Legal Requirements . Comply with all applicable Legal Requirements, including, without limitation, those relating to environmental
matters, employee matters (including the collection, payment and deposit of employees’ income, unemployment and social security taxes) and with
respect to pension liabilities.
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(e)
Books and Records . Maintain adequate books and records (including, without limitation, computer printouts and programs) in
accordance with GAAP.
(f)
Inspection Rights . At any reasonable time and from time to time upon reasonable notice, (i) permit or arrange for the Lender and its
agents and representatives to examine and make copies of and abstracts from the records and books of account of, and the properties of, the Borrower, and
(ii) permit or arrange for the Lender and its agents and representatives to discuss the affairs, finances and accounts of the Borrower with the Borrower and
its officers, directors and accountants.
(g)
Notice of Event of Default, Violations, etc. Furnish to the Lender as soon as possible, and in any event within five (5) Business Days
after the Borrower or the Guarantor (i) becomes aware that an Event of Default or any event or condition that, with the passage of time and/or the giving
of notice, would become an Event of Default has occurred, written notice specifying the nature and extent thereof and the corrective action (if any) taken
or proposed to be taken with respect thereto; or (ii) receives or produces any (A) financial statement, budget or other financial report or information
pursuant to its bylaws or (B) other notice of any event, occurrence or other act that has or could reasonably result in a Material Adverse Effect.
(h)
Further Assurances . Upon the request of the Lender, duly execute and deliver, or cause to be duly executed and delivered, to the
Lender such further instruments and do and cause to be done such further acts as may be necessary or advisable in the reasonable opinion of the Lender to
carry out the intent and purpose of the express provisions of this Agreement and the Guaranty.
7.
negative covenants . The Borrower covenants and agrees that, until the Termination Date, the Borrower will not, without the prior
written consent of the Lender:
(a)
Consolidation and Merger . Wind up, liquidate or dissolve its affairs or enter into any transaction of merger or consolidation (other
than pursuant to the SPMA), or agree to do any of the foregoing at any future time.
(b)
Corporate Changes, etc . Other than in accordance with the SPMA, amend, alter or modify its certification of incorporation or bylaws
or its corporate or capital structure or status in a manner adverse to the Lender.
(c)
Change of Business . Make any material change in the nature of its business as carried on at the date hereof or enter into any new type
of business outside the pharmaceutical industry.
(d)
Sales, etc. of Assets . Except to the extent expressly permitted under this Agreement or the SPMA, directly or indirectly sell, lease,
transfer, assign or otherwise dispose of all or substantially all of its assets.
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(e)
Indebtedness . Create, assume, guaranty, incur or otherwise become or remain directly or indirectly liable with respect to any
indebtedness for borrowed money.
(f)
Liens . (i) Create or suffer to exist any lien on any ownership interest in the Borrower or (ii) enter into any agreement prohibiting the
creation or assumption of any lien upon any of its properties or assets, whether now owned or hereafter acquired.
8.

Events of Default . The occurrence of any of the following events shall constitute an “ Event of Default ”:

(a)
failure of the Borrower to pay any principal, interest or other amount due under this Agreement when due, whether at stated maturity,
by declaration, acceleration, demand or otherwise;
(b)

any representation or warranty made by the Borrower to the Lender herein shall fail to be true and correct in all material respects when

made;
(c)
failure of the Borrower to perform or observe any other term, covenant or agreement to be performed or observed by it pursuant to this
Agreement, and such failure shall continue unremedied for thirty (30) days after written notice thereof from the Lender;
(d)
(i) the Borrower institutes or consents to the institution of any proceeding under Title 11 of the United States Code entitled
“Bankruptcy” (as now and hereinafter in effect, or any successor thereto, the “ Bankruptcy code ”) or any other applicable bankruptcy, insolvency or
other similar law now or hereafter in effect, whether in the United States or any other applicable jurisdiction (collectively, the “ Debtor relief Laws ”), or
makes an assignment for the benefit of creditors; or applies for or consents to the appointment of any receiver, trustee, custodian, conservator, liquidator,
administrator or similar officer for the Borrower or for all or substantially all of its property; (ii) any receiver, trustee, custodian, conservator, liquidator,
administrator or similar officer is appointed without the application or consent of the Borrower and the appointment continues undischarged or unstayed
for thirty (30) calendar days; (iii) any proceeding under any Debtor Relief Law relating to the Borrower or to all or substantially all of its property is
instituted without the consent of the Borrower and continues undismissed or unstayed for thirty (30) calendar days, or an order for relief is entered in any
such proceeding; or (iv) the Borrower becomes insolvent or shall generally be unable to pay its debts as they fall due;
(e)
the Borrower shall challenge, or institute any proceedings to challenge, the validity, binding effect or enforceability of this Agreement
or any endorsement of this Agreement or any other obligation to the Lender; or
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(f)
which made.

any representation or warranty made by the Guarantor in the Guaranty shall be incorrect in any material respect on the date as of

9.
remedies . Upon the occurrence of any Event of Default specified in Section 8(d) above, the principal amount of the Loan and any
accrued and unpaid interest thereon shall become immediately due and payable, without presentment, demand, notice, protest or other requirements of any kind (all
of which are hereby expressly waived by the Borrower). Upon the occurrence and during the continuance of any other Event of Default, the Lender may, by
written notice to the Borrower, declare the principal amount of the Loan and any accrued and unpaid interest thereon to be due and payable, and the principal
amount of the Loan and any accrued and unpaid interest thereon shall thereupon immediately become due and payable without presentment, further notice, protest
or other requirements of any kind (all of which are hereby expressly waived by the Borrower).
10.

Miscellaneous .

(a)
Incorporation by Reference . This Agreement shall be subject to the provisions of Section 12.1 ( Entire Agreement ), Section 12.6 (
Severability ), Section 12.10 ( Specific Performance ), Section 12.11 ( Submission to Jurisdiction ), Section 12.12 ( Waiver of Jury Trial ) and Section
12.16 ( Interpretation ) of the SPMA, each of which is incorporated by reference herein.
(b)
Indemnity; Transaction Costs . The Borrower agrees to indemnify the Lender against any losses, taxes, claims, damages and liabilities
and related expenses, including reasonable and documented attorneys’ fees and expenses, incurred by the Lender arising out of or in connection with or as
a result of the transactions contemplated by this Agreement and the Guaranty, except to the extent that any such losses, taxes, claims, damages, liabilities
or expenses results from the gross negligence or willful misconduct of the Lender. In particular, the Borrower promises to pay all costs and expenses,
including reasonable attorneys’ fees and expenses, incurred in connection with the collection and enforcement of this Agreement and the Guaranty.
(c)
Modifications, Etc. Any amendment or modification to this Agreement, including this undertaking itself, any waiver of any provision
of this Agreement and any consent to any departure by the Borrower therefrom shall only be valid if effected by an instrument or instruments in writing
signed by the Lender and, in the case of any such amendment or modification, the Borrower, and then such waiver or consent shall be effective only in the
specific instance and for the specific purpose for which given. Without limiting the generality of the foregoing, the making of any Loan hereunder shall
not be construed as a waiver of any Event of Default, regardless of whether the Lender may have had notice or knowledge of such Event of Default at the
time. The parties agree that they jointly negotiated and prepared this Agreement and this Agreement will not be construed against any party on the
grounds that such party prepared or drafted the same.
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(d)
Notices . Notices will be deemed to have been received (a) upon receipt of a registered letter, (b) three (3) Business Days following
proper deposit with an internationally recognized express overnight delivery service, (c) in the case of transmission by email, as of the date so transmitted
(or if so transmitted after normal business hours at the place of the recipient, on the Business Day following such transmission), or (d) in the case of
transmission by email, upon confirmation of a facsimile transmission (or if so transmitted after normal business hours at the place of the recipient, on the
Business Day following such confirmation):
If to the Borrower:
Avenue Therapeutics, Inc.
2 Gansevoort Street, 9 th Floor
New York, NY 10014
Attn: Dr. Lucy Lu, M.D.
Email: llu@avenuetx.com
with a copy (which shall not constitute notice) to:
Alston & Bird LLP
90 Park Avenue, 12 th Floor
New York, NY 10016
Attn: Mark F. McElreath, Esq.
Email: mark.mcelreath@alston.com
If to the Lender:
InvaGen Pharmaceuticals Inc.
Site B, 7 Oser Ave.
Hauppauge, NY 11788
c/o
A.S. Kumar, Esq.
Global General Counsel
Cipla Ltd.
Cipla House, Peninsula Business Park,
Ganapatrao Kadam Marg, Lower Parel West,
Mumbai, Maharashtra 400013, India
Email: as.kumar@cipla.com and cosecretary@cipla.com
with a copy (which shall not constitute notice) to:
InvaGen Pharmaceuticals Inc.
Site B, 7 Oser Ave.
Hauppauge, NY 11788
c/o
Nishant Saxena
Global Chief Strategy Officer
Cipla Ltd.
Cipla House, Peninsula Business Park,
Ganapatrao Kadam Marg, Lower Parel West,
Mumbai, Maharashtra 400013, India
Email: nishant.saxena@cipla.com
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with a copy (which shall not constitute notice) to:
Hughes Hubbard & Reed LLP
One Battery Park Plaza
New York, NY 10004-1482
Attn: Kenneth A. Lefkowitz
Email: ken.lefkowitz@hugheshubbard.com
or to such other address as may be hereafter communicated in writing by the parties in a notice given in accordance with this Section 10(d) .
(e)
Binding on Successors, Transferees and Assigns; Assignment . This Agreement shall be binding upon the Borrower and its
successors, transferees and assigns and shall inure to the benefit of and be enforceable by the Lender and its successors, transferees and assigns; provided ,
however , that the Borrower may not assign any of its obligations hereunder without the prior written consent of the Lender (and any such assignment
without such consent shall be null and void ab initio ). The Lender may assign its rights and obligations hereunder to any other Person upon written notice
to, but without the consent of, the Borrower.
(f)
Right to Set-Off . Upon the occurrence and during the continuance of any Event of Default, the Lender is hereby authorized at any
time and from time to time, to the fullest extent permitted by law, to setoff and apply any and all deposits (general or special, time or demand, provisional
or final) at any time held and other indebtedness at any time owing by the Lender to or for the credit or the account of the Borrower against any and all of
the obligations of the Borrower now or hereafter existing under this Agreement, irrespective of whether the Lender shall have made any demand under
this Agreement or the Guaranty. The Lender agrees promptly to notify the Borrower after any such set-off and application made by the Lender; provided ,
that the failure to give such notice shall not affect the validity of such set-off and application. The rights of the Lender under this Section 10(f) are in
addition to other rights and remedies (including, without limitation, other rights of set-off) which the Lender may have.
(g)
Governing Law . This Agreement and any claims or causes of action pursuant to it shall be governed by and construed in accordance
with the laws of the State of Delaware, without regard for its principles of conflict of laws. The Borrower acknowledges and agrees that it has received
full and sufficient consideration for this provision (and each other provision of each other credit document to which it is a party) and that this provision is
a material inducement for the Lender entering into this Agreement and the Guaranty.

10

(h)
Counterparts; Facsimile Signature . This Agreement and any amendments, waivers, consents or supplements hereto or in connection
herewith may be executed in one (1) or more counterparts, by original or facsimile (or other such electronically transmitted) signature, each of which will
be deemed an original, but all of which will constitute one and the same instrument.
(i)
Rights Cumulative . All rights and remedies of each of the parties under this Agreement will be cumulative, and the exercise of one or
more rights or remedies will not preclude the exercise of any other right or remedy available under this Agreement or applicable Legal Requirements.
(j)
No Waiver . No failure on the part of the Lender to exercise, and no delay in exercising, any right hereunder shall operate as a waiver
thereof; nor shall any single or partial exercise of any right hereunder preclude any other or further exercise thereof or the exercise of any other right. The
Lender shall have all remedies available at law or equity, including without limitation, the remedy of specific performance for any breach of any provision
hereof. No notice to or demand on the Borrower in any case shall entitle the Borrower to any other or further notice or demand in similar or other
circumstances or constitute a waiver of the right of the Lender to any other or further action in any circumstances without notice or demand.
(k)
Waiver of Certain Claims . TO THE EXTENT PERMITTED BY APPLICABLE LAW, THE BORROWER SHALL NOT ASSERT,
AND HEREBY WAIVES, ANY CLAIM AGAINST THE LENDER ON ANY THEORY OF LIABILITY FOR SPECIAL, INDIRECT,
CONSEQUENTIAL OR PUNITIVE DAMAGES (AS OPPOSED TO DIRECT OR ACTUAL DAMAGES) ARISING OUT OF, IN CONNECTION
WITH, OR AS A RESULT OF, THIS AGREEMENT OR ANY INSTRUMENT CONTEMPLATED HEREBY.
(l)
No Third Party Beneficiaries . This Agreement is entered into for the sole benefit of the Borrower and the Lender; no other Person
shall be entitled to enforce any provision hereof or otherwise be a third party beneficiary hereunder.
(m)
Setoff; Reinstatement . All payments to be made hereunder by the Borrower shall be made without offset, setoff or deduction of any
kind. To the extent that the Borrower makes a payment or payments to the Lender and such payment or payments or any part thereof are subsequently
invalidated, declared to be fraudulent or preferential, set aside and/or required to be repaid to a trustee, receiver or any other party under any Debtor Relief
Law, state or Federal law, common law or equitable cause, then, to the extent of such recovery, the obligation or part thereof originally intended to be
satisfied shall be revived and continued in full force and effect as if such payment had not been made.
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(n)
Headings . Section headings used herein are for convenience of reference only, are not part of this Agreement and shall not affect the
construction of, or be taken into consideration in interpreting, this Agreement.
(o)
Effectiveness; Time . This Agreement shall become effective when it shall have been executed by the parties hereto and the Lender
shall have received counterparts hereof which, when taken together, bear the signatures of each of the parties hereto, and thereafter shall be binding upon
and inure to the benefit of the parties hereto and their respective successors and assigns. Time is of the essence with respect to the Borrower’s payment
and other obligations under this Agreement.
[ Signature page follows. ]
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In WITnEss WHErEoF , the parties hereto have caused this Agreement to be duly executed and delivered as of the date first above written.
BorroWEr :
AVENUE THERAPEUTICS, INC.
By:

/s/ Lucy Lu
Name: Lucy Lu
Title: CEO

[Signature Page to Credit Agreement]

LEnDEr :
INVAGEN PHARMACEUTICALS INC.
By:

/s/ Deepak Agarwal
Name: Deepak Agarwal
Title: CFO

[Signature Page to Credit Agreement]

EXHIBIT A
GuArAnTy
[see attached.]
[Exhibit A to Credit Agreement]

Exhibit 10.4
EXEcuTIon coPy
EXHIBIT c
GuArAnTy
This GuArAnTy , dated as of November 12, 2018 (as may be amended or modified from time to time, this “ Guaranty ”), is made by
ForTrEss BIoTEcH, Inc. , a Delaware corporation (“ Guarantor ”), in favor of InvAGEn PHArMAcEuTIcALs Inc. , a New York corporation (the “
Lender ”).
WITNESSETH :
WHErEAs , pursuant to the Stock Purchase and Merger Agreement, dated as of the date hereof (as amended, amended and restated, supplemented or
otherwise modified from time to time, the “ SPMA ”), by and between Avenue Therapeutics, Inc., a Delaware corporation (“ Borrower ”), Lender and Madison
Pharmaceuticals Inc., a Delaware corporation, the Lender will, among other things, through a series of related transactions as set forth therein, indirectly acquire all
of the issued and outstanding capital stock of the Borrower (the “ Acquisition ”);
WHErEAs , pursuant to the Credit Agreement, dated as of the date hereof (as amended, amended and restated, supplemented or otherwise modified
from time to time, the “ Credit Agreement ”), by and between Borrower, and the Lender, the Lender has extended commitments to make Loans from time to time
to and for the benefit of Borrower;
WHErEAs , the Guarantor is a significant shareholder of the Borrower;
WHErEAs , (i) in consideration of the Lender entering into the SPMA, and (ii) as a condition precedent to the making of the Loans under the Credit
Agreement, Guarantor is required to execute and deliver this Guaranty; and
WHErEAs , Guarantor has duly authorized the execution, delivery and performance of this Guaranty and will receive direct and indirect benefits by
reason of the consummation of the Acquisition and the other transactions contemplated by the SPMA and the availability of the commitments under the Credit
Agreement and the making of the Loans from time to time to Borrower by the Lender.
noW, THErEForE , for good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, and in order to induce the
Lender to make Loans to Borrower pursuant to the Credit Agreement, Guarantor hereby agrees with the Lender as follows:
ArTIcLE I
DEFInITIons
sEcTIon 1.1.
certain Terms . The following terms when used in this Guaranty, including its preamble and recitals, shall have the following
meanings (such definitions to be equally applicable to the singular and plural forms thereof):
“ Acquisition ” has the meaning given in the recitals hereto.

“ Borrower ” has the meaning given in the recitals hereto.
“ Credit Agreement ” has the meaning given in the recitals hereto.
“ Guaranteed Obligations ” has the meaning given in Section 2.1.
“ Guarantor ” has the meaning given in the preamble hereto.
“ Guaranty ” has the meaning given in the preamble hereto.
“ Lender ” has the meaning given in the preamble hereto.
“ SPMA ” has the meaning given in the recitals hereto.
sEcTIon 1.2.
credit Agreement Definitions . Unless otherwise defined herein or the context otherwise requires, terms used in this Guaranty,
including its preamble and recitals, have the meanings provided in the Credit Agreement.
ArTIcLE II
GuArAnTy
sEcTIon 2.1.
Guaranty . Guarantor hereby unconditionally and irrevocably guarantees the full and prompt payment when due, whether at stated
maturity, by acceleration or otherwise (including, without limitation, all amounts which would have become due but for the operation of the automatic stay under
Section 362(a) of the Bankruptcy Code), of the following (collectively, the “ Guaranteed Obligations ”):
(a)
all obligations of Borrower to the Lender now or hereafter existing under the Credit Agreement, whether for principal, interest, fees,
charges, expenses or otherwise; and
(b)
any and all costs and expenses (including, without limitation, reasonable fees and expenses of legal counsel and accountants) incurred
by the Lender in enforcing any of its rights under this Guaranty.
This Guaranty constitutes a guaranty of payment when due and not merely of collection, and Guarantor specifically agrees that it shall not be necessary or
required that the Lender exercise any right, assert any claim or demand or enforce any remedy whatsoever against Borrower or any collateral before or as a
condition to the obligations of Guarantor hereunder. Notwithstanding the foregoing, the obligations of Guarantor hereunder shall be limited to a maximum
aggregate amount equal to the greatest amount that would not render Guarantor’s obligations hereunder subject to avoidance as a fraudulent transfer or fraudulent
conveyance under Section 548 of the Bankruptcy Code or any provisions of applicable state law.
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sEcTIon 2.2.
Acceleration of Guaranty . Guarantor agrees that, if any Event of Default under Section 8 of the Credit Agreement shall occur and
be continuing at a time when any of the Guaranteed Obligations are not then due and payable, to the extent not prohibited by applicable Debtor Relief Laws,
Guarantor will pay to the Lender forthwith the full amount which would be payable hereunder by Guarantor if all such Guaranteed Obligations were then due and
payable.
sEcTIon 2.3.
Guaranty Absolute . This Guaranty is a continuing, absolute, unconditional and irrevocable guaranty of payment and shall remain
in full force and effect until all the Guaranteed Obligations have been indefeasibly paid in full in cash and all commitments under the Credit Agreement shall have
permanently terminated. Guarantor guarantees that the Guaranteed Obligations will be paid strictly in accordance with the terms of this Guaranty under which they
arise, regardless of any law, regulation or order now or hereafter in effect in any jurisdiction affecting any of such terms or the rights of the Lender with respect
thereto. The obligations of Guarantor under this Guaranty are independent of the obligations under the Credit Agreement and a separate action or actions may be
brought and prosecuted against Guarantor to enforce this Guaranty, irrespective of whether any action is brought against Borrower or Guarantor or whether
Borrower or Guarantor is joined in any such action or actions. The liability of Guarantor under this Guaranty shall be absolute and unconditional irrespective of:
(a)
any lack of validity, legality or enforceability of the Credit Agreement, this Guaranty or any other agreement or instrument relating to
any of the foregoing;
(b)
any change in the time, manner or place of payment of, or in any other term of, all or any of the Guaranteed Obligations, or any
compromise, renewal, extension, acceleration or release with respect thereto, or any other amendment or waiver of or any consent to departure from the
Credit Agreement or this Guaranty, including any increase in the Guaranteed Obligations resulting from the extension of additional credit to Borrower or
otherwise;
(c)
any addition, exchange, release, impairment or non-perfection of any collateral, or any release or amendment or waiver of or consent to
departure from any other guaranty, for all or any of the Guaranteed Obligations;
(d)

the failure of the Lender:

(i)
to assert any claim or demand or to enforce any right or remedy against Borrower or any other Person (including any other
guarantor) under the provisions of the Credit Agreement, this Guaranty or otherwise; or
(ii)

to exercise any right or remedy against any other guarantor of, or collateral securing, any of the Guaranteed Obligations;

(e)
any amendment to, rescission, waiver, or other modification of, or any consent to departure from, any of the terms of the Credit
Agreement or this Guaranty;
(f)
any defense, set-off or counterclaim which may at any time be available to or be asserted by Borrower against the Lender, whether in
connection with this Guaranty, the transactions contemplated in the Credit Agreement, or any unrelated transaction;
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(g)
any reduction, limitation, impairment or termination of the Guaranteed Obligations for any reason, including any claim of waiver,
release, surrender, alteration or compromise, and shall not be subject to (and Guarantor hereby waives any right to or claim of) any defense or set-off,
counterclaim, recoupment or termination whatsoever by reason of the invalidity, illegality, nongenuineness, irregularity, compromise or unenforceability
of, or any other event or occurrence affecting, the Guaranteed Obligations or otherwise;
(h)
any manner of application of collateral, or proceeds thereof, to all or any of the Guaranteed Obligations, or any manner of sale or other
disposition of any collateral for all or any of the Guaranteed Obligations or any other assets of Borrower;
(i)
(j)
Guarantor.

any change, restructuring or termination of the corporate structure or existence of Borrower or Guarantor; or
any other circumstance which might otherwise constitute a defense available to, or a legal or equitable discharge of, Borrower or

sEcTIon 2.4.
reinstatement, etc . All payments to be made hereunder by Guarantor shall be made without offset, set-off or deduction of any
kind. Guarantor agrees that this Guaranty shall continue to be effective or be reinstated, as the case may be, if at any time any payment (in whole or in part) of any
of the Guaranteed Obligations is rescinded or must otherwise be restored by the Lender, upon the insolvency, bankruptcy or reorganization of Borrower, or
otherwise, all as though such payment had not been made.
sEcTIon 2.5.
Waiver . Guarantor hereby waives promptness, diligence, notice of acceptance and any other notice with respect to any of the
Guaranteed Obligations and this Guaranty and any requirement that the Lender protect, secure, perfect or insure any lien or any property subject thereto or exhaust
any right or take any action against Borrower or any other Person (including any other guarantor) or any collateral securing the Guaranteed Obligations.
sEcTIon 2.6.
Waiver of subrogation . Guarantor hereby irrevocably waives any claim or other rights which it may now or hereafter acquire
against Borrower that arise from the existence, payment, performance or enforcement of Guarantor’s obligations under this Guaranty or the Credit Agreement,
including any right of subrogation, reimbursement, contribution, exoneration or indemnification, any right to participate in any claim or remedy of the Lender
against Borrower, Guarantor or any collateral which the Lender now has or hereafter acquires, whether or not such claim, remedy or right arises in equity, or under
contract, statute or common law, including the right to take or receive from Borrower or Guarantor, directly or indirectly, in cash or other property or by set-off or
in any manner, payment or security on account of such claim or other rights, until such time as the Guaranteed Obligations shall have been indefeasibly paid in full
in cash and all commitments under the Credit Agreement shall have permanently terminated. If any amount shall be paid to Guarantor in violation of the preceding
sentence, such amount shall be deemed to have been paid to Guarantor for the benefit of, and held in trust for, the Lender, and shall forthwith be paid to the Lender
to be credited and applied against the Guaranteed Obligations, whether matured or unmatured. Guarantor acknowledges that it will receive direct and indirect
benefits from the financing arrangements contemplated by the Credit Agreement and that the waiver set forth in this Section 2.6 is knowingly made in
contemplation of such benefits.

4

ArTIcLE III
rEPrEsEnTATIons AnD WArrAnTIEs
sEcTIon 3.1.

representations and Warranties . Guarantor hereby represents and warrants to the Lender as follows:

(a)
Guarantor is a corporation duly incorporated, validly existing and in good standing under the laws of its jurisdiction of incorporation,
and has full corporate power and authority to enter into this Guaranty and to carry out the transactions contemplated hereby;
(b)
the execution and delivery by Guarantor of this Guaranty and the consummation by Guarantor of the transactions contemplated hereby
have been duly authorized by all necessary corporate action of Guarantor. This Guaranty has been duly executed and delivered by Guarantor and
constitutes the legal, valid and binding obligation of Guarantor enforceable against Guarantor in accordance with its terms, subject to the effect of
bankruptcy, insolvency, reorganization, moratorium or similar laws at the time in effect affecting the rights of creditors generally and subject to the
effects of general principles of equity (regardless of whether considered in a proceeding in law or equity);
(c)
the execution and delivery of this Guaranty and the consummation by Guarantor of the transactions contemplated hereby do not
(i) contravene or result in a default under Guarantor’s certificate of incorporation or bylaws (or such equivalent organizational documents), (ii) contravene
or result in a default under any contractual restriction or Legal Requirements binding on Guarantor, (iii) require any filings, approvals, consents or
authorizations which have not been duly obtained or (iv) result in the creation or imposition of any lien on Guarantor’s properties;
(d)
Guarantor is not an “investment company,” or an “affiliated Person” of, or “promoter” or “principal underwriter” for, an “investment
company,” as such terms are defined in the Investment Company Act of 1940, as amended;
(e)
no judgments, orders, writs or decrees are outstanding against Guarantor, nor is there pending or, to the best of Guarantor’s knowledge,
threatened any litigation, contested claim, investigation, arbitration, or governmental proceeding by or against Guarantor that (i) individually or in the
aggregate could reasonably be expected to have a Material Adverse Effect or (ii) purports to affect the legality, validity or enforceability of this Guaranty
or the consummation of the transactions contemplated hereby;
(f)
none of the written financial or other information relating to Guarantor and provided by Guarantor to the Lender contains any material
misstatement of fact or omits to state any material fact necessary to make the statements contained therein not misleading in light of the circumstances
under which they were made;
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(g)
Guarantor has filed all tax returns (Federal, state and local) required to be filed and paid all taxes shown thereon to be due, including
interest and penalties, or, to the extent Guarantor is contesting in good faith an assertion of liability based on such returns, has provided adequate reserves
for payment thereof in accordance with GAAP;
(h)

there are no conditions precedent to the effectiveness of this Guaranty that have not been satisfied or waived;

(i)
Guarantor has, independently and without reliance upon the Lender and based on such documents and information as it has deemed
appropriate, made its own credit analysis and decision to enter into this Guaranty; and
(j)

Guarantor is, and upon the consummation of the transactions contemplated under this Guaranty will be, Solvent.
ArTIcLE Iv
covEnAnTs

sEcTIon 4.1.
Affirmative covenants . Guarantor covenants and agrees that, until the termination of this Guaranty pursuant to Section 5.5 ,
Guarantor will, unless the Lender shall otherwise consent in writing:
(a)
Corporate Existence . (i) Maintain its corporate existence, (ii) qualify to transact business as a foreign corporation where the nature or
extent of its business or the ownership of its property requires it to be so qualified and (iii) maintain in full force and effect all licenses, bonds, franchises,
leases and qualifications to do business, and all patents, trademarks, copyrights, intellectual property, contracts and other rights and privileges necessary
to the conduct of its businesses or the performance of its obligations under this Guaranty.
(b)
Maintenance of Property . Keep all property useful, necessary and material to its business in good working order and condition
(ordinary wear and tear excepted) as may be required or appropriate.
(c)
Taxes and other Claims . Pay and discharge when due all Federal, state and local tax assessments and other governmental charges and
levies imposed against Guarantor or any of its property; provided , however , that any such tax assessment, charge or levy need not be paid if it is being
contested, in good faith, by appropriate proceedings diligently conducted and if an adequate reserve or other appropriate provision shall have been made
therefor to the extent required in accordance with GAAP.
(d)
Legal Requirements . Comply with all applicable Legal Requirements, including, without limitation, those relating to environmental
matters, employee matters (including the collection, payment and deposit of employees’ income, unemployment and social security taxes) and with
respect to pension liabilities.
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(e)
Books and Records . Maintain adequate books and records (including, without limitation, computer printouts and programs) in
accordance with GAAP.
(f)
Inspection Rights . At any reasonable time and from time to time upon reasonable notice, (i) permit or arrange for the Lender and its
agents and representatives to examine and make copies of and abstracts from the records and books of account of, and the properties of, Guarantor and
each of its Subsidiaries, and (ii) permit or arrange for the Lender and its agents and representatives to discuss the affairs, finances and accounts of
Guarantor and its Subsidiaries with Guarantor and its Subsidiaries and their respective officers, directors and accountants.
sEcTIon 4.2.
negative covenants . Guarantor covenants and agrees that, until the termination of this Guaranty pursuant to Section 5.5 ,
Guarantor will not, without the prior written consent of the Lender:
(a)
Consolidation and Merger . Wind up, liquidate or dissolve its affairs or enter into any transaction of merger or consolidation, or agree
to do any of the foregoing at any future time.
(b)
Corporate Changes, etc. Amend, alter or modify its certification of incorporation or bylaws (or equivalent organizational documents)
or its corporate or capital structure or status in a manner adverse to the Lender.
(c)
Change of Business . Make any material change in the nature of its business as carried on at the date hereof or enter into any new type
of business outside its industry as of the date hereof.
(d)
Sales, etc. of Assets . Except to the extent expressly permitted under this Guaranty, the Credit Agreement or the SPMA, directly or
indirectly sell, lease, transfer, assign or otherwise dispose of all or substantially all of its assets.
ArTIcLE v
MIscELLAnEous
sEcTIon 5.1.
Incorporation by reference . This Guaranty shall be subject to the provisions of Section 12.1 ( Entire Agreement ), Section 12.6 (
Severability ), Section 12.10 ( Specific Performance ), Section 12.11 ( Submission to Jurisdiction ), Section 12.12 ( Waiver of Jury Trial ) and Section 12.16 (
Interpretation ) of the SPMA, each of which is incorporated by reference herein. This Guaranty is the “Guaranty” referred to and executed pursuant to the Credit
Agreement and shall (unless otherwise expressly indicated herein) be construed, administered and applied in accordance with the terms and provisions thereof.
sEcTIon 5.2.
Modifications, Etc . Any amendment or modification to this Guaranty, including this undertaking itself, any waiver of any
provision of this Guaranty and any consent to any departure by Guarantor therefrom shall only be valid if effected by an instrument or instruments in writing
signed by the Lender and, in the case of any such amendment or modification, Guarantor, and then such waiver or consent shall be effective only in the specific
instance and for the specific purpose for which given. The parties agree that they jointly negotiated and prepared this Guaranty and this Guaranty will not be
construed against any party on the grounds that such party prepared or drafted the same.
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sEcTIon 5.3.
notices . Notices will be deemed to have been received (a) upon receipt of a registered letter, (b) three (3) Business Days following
proper deposit with an internationally recognized express overnight delivery service, (c) in the case of transmission by email, as of the date so transmitted (or if so
transmitted after normal business hours at the place of the recipient, on the Business Day following such transmission), or (d) in the case of transmission by email,
upon confirmation of a facsimile transmission (or if so transmitted after normal business hours at the place of the recipient, on the Business Day following such
confirmation):
If to Guarantor:
Fortress Biotech, Inc.
2 Gansevoort Street, 9 th Floor
New York, NY 10014
Attn: Dr. Lindsay Rosenwald, M.D.
Email: lrosenwald@fortressbiotech.com
with a copy (which shall not constitute notice) to:
Fortress Biotech, Inc.
2 Gansevoort Street, 9 th Floor
New York, NY 10014
Attn: Samuel W. Berry, Esq.
Email: sberry@fortressbiotech.com
If to the Lender:
InvaGen Pharmaceuticals Inc.
Site B, 7 Oser Ave.
Hauppauge, NY 11788
c/o
A.S. Kumar, Esq.
Global General Counsel
Cipla Ltd.
Cipla House, Peninsula Business Park,
Ganapatrao Kadam Marg, Lower Parel West,
Mumbai, Maharashtra 400013, India
Email: as.kumar@cipla.com and cosecretary@cipla.com
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With a copy (which shall not constitute notice) to:
InvaGen Pharmaceuticals Inc.
Site B, 7 Oser Ave.
Hauppauge, NY 11788
c/o
Nishant Saxena
Global Chief Strategy Officer
Cipla Ltd.
Cipla House, Peninsula Business Park,
Ganapatrao Kadam Marg, Lower Parel West,
Mumbai, Maharashtra 400013, India
Email: nishant.saxena@cipla.com
With a copy (which shall not constitute notice) to:
Hughes Hubbard & Reed LLP
One Battery Park Plaza
New York, NY 10004-1482
Attn: Kenneth A. Lefkowitz
Email: ken.lefkowitz@hugheshubbard.com
or to such other address as may be hereafter communicated in writing by the parties in a notice given in accordance with this Section 5.3 .
sEcTIon 5.4.
Binding on successors, Transferees and Assigns; Assignment . This Guaranty shall be binding upon Guarantor and its
successors, transferees and assigns and shall inure to the benefit of and be enforceable by the Lender and its successors, transferees and assigns; provided , however
, that Guarantor may not assign any of its obligations hereunder without the prior written consent of the Lender (and any such assignment without such consent
shall be null and void). The Lender may assign its rights and obligations hereunder to any other Person upon written notice to, but without the consent of,
Guarantor. Without limiting the generality of the foregoing, the Lender may assign or otherwise transfer (in whole or in part) all or any portion of its commitments
under the Credit Agreement or any Loans made by it to any other Person, and such other Person shall thereupon become vested with all rights and benefits in
respect thereof granted to such Lender under the Credit Agreement and this Guaranty or otherwise, subject, however, to the provisions of Section 10(e) of the
Credit Agreement.
sEcTIon 5.5.
Termination of Guaranty . Upon the indefeasible payment in full in cash of all Guaranteed Obligations and the termination of all
commitments and other obligations of the Lender under the Credit Agreement (other than the obligations that are intended to survive the termination of the Credit
Agreement), this Guaranty shall terminate. Upon the termination of this Guaranty pursuant to this Section 5.5 , the Lender will, at Guarantor’s written request and
expense, execute and deliver to Guarantor appropriate documents, without recourse and without representation or warranty, necessary to evidence the transfer by
subrogation to Guarantor of an interest in the Guaranteed Obligations resulting from any payment made by Guarantor pursuant to this Guaranty.
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sEcTIon 5.6.
right to set-off . Upon the occurrence and during the continuance of any Event of Default, the Lender is hereby authorized at any
time and from time to time, to the fullest extent permitted by law, to set-off and apply any and all deposits (general or special, time or demand, provisional or final)
at any time held and other indebtedness at any time owing by the Lender to or for the credit or the account of Guarantor against any and all of the Guaranteed
Obligations of Guarantor now or hereafter existing under this Guaranty, irrespective of whether the Lender shall have made any demand under the Credit
Agreement or this Guaranty. The Lender agrees promptly to notify Guarantor after any such set-off and application made by the Lender; provided , that the failure
to give such notice shall not affect the validity of such set-off and application. The rights of the Lender under this Section 5.6 are in addition to other rights and
remedies (including, without limitation, other rights of set-off) which the Lender may have.
sEcTIon 5.7.
Governing Law . This Guaranty and any claims or causes of action pursuant to it shall be governed by and construed in accordance
with the laws of the State of Delaware, without regard for its principles of conflict of laws. Guarantor acknowledges and agrees that it has received full and
sufficient consideration for this provision (and each other provision of each other credit document to which it is a party) and that this provision is a material
inducement for the Lender entering into the Credit Agreement and this Guaranty.
sEcTIon 5.8.
counterparts; Facsimile signature . This Guaranty and any amendments, waivers, consents or supplements hereto or in
connection herewith may be executed in one (1) or more counterparts, by original or facsimile (or other such electronically transmitted) signature, each of which
will be deemed an original, but all of which will constitute one and the same instrument.
sEcTIon 5.9.
rights cumulative . All rights and remedies of each of the parties under this Guaranty will be cumulative, and the exercise of one
or more rights or remedies will not preclude the exercise of any other right or remedy available under this Guaranty or applicable Legal Requirements.
sEcTIon 5.10.
no Waiver . No failure on the part of the Lender to exercise, and no delay in exercising, any right hereunder shall operate as a
waiver thereof; nor shall any single or partial exercise of any right hereunder preclude any other or further exercise thereof or the exercise of any other right. The
Lender shall have all remedies available at law or equity, including without limitation, the remedy of specific performance for any breach of any provision hereof.
sEcTIon 5.11.
Waiver of certain claims . TO THE EXTENT PERMITTED BY APPLICABLE LAW, GUARANTOR SHALL NOT ASSERT,
AND HEREBY WAIVES, ANY CLAIM AGAINST THE LENDER ON ANY THEORY OF LIABILITY FOR SPECIAL, INDIRECT, CONSEQUENTIAL OR
PUNITIVE DAMAGES (AS OPPOSED TO DIRECT OR ACTUAL DAMAGES) ARISING OUT OF, IN CONNECTION WITH, OR AS A RESULT OF, THIS
GUARANTY OR ANY INSTRUMENT CONTEMPLATED HEREBY.
[REMAINDER OF PAGE INTENTIONALLY LEFT BLANK]
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IN WITNESS WHEREOF, Guarantor has caused this Guaranty to be duly executed and delivered by its officer thereunto duly authorized as of the date
first above written.
FORTRESS BIOTECH, INC., as Guarantor
By:

/s/ Lindsay A. Rosenwald
Name: Lindsay A. Rosenwald
Title: President and CEO

[ Signature Page to Guaranty ]

S- 1

Acknowledged and Accepted:
INVAGEN PHARMACEUTICALS INC., as the Lender
By:

/s/ Deepak Agarwal
Name: Deepak Agarwal
Title: CFO
[ Signature Page to Guaranty ]
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Exhibit 10.5
EXEcuTIon coPy
EXHIBIT D
voTInG AnD suPPorT AGrEEMEnT
THIs voTInG AnD suPPorT AGrEEMEnT (as may be amended or modified from time to time, this “ Agreement ”) is made and entered into as
of November 12, 2018, by and among Avenue Therapeutics, Inc., a Delaware corporation (the “ Company ”), the stockholders of the Company listed on Schedule
A hereto (the “ Stockholders ” and each individually a “ Stockholder ”), and InvaGen Pharmaceuticals Inc., a New York corporation (“ Buyer ”).
Capitalized terms used but not defined in this Agreement shall have the respective meanings ascribed to them in the SPMA (as defined below).
WHErEAs , Buyer, Madison Pharmaceuticals Inc., a Delaware corporation and wholly owned subsidiary of Buyer (“ Merger Sub ”), and the Company
have entered into a Stock Purchase and Merger Agreement, dated as of the date hereof (the “ SPMA ”);
WHErEAs , Buyer, the Company and the Stockholders are executing this Agreement contemporaneously with the execution of the SPMA;
WHErEAs , the Stockholders own Common Shares, Class A Preferred Shares or other Company Securities (together with any other shares of capital
stock of the Company acquired (whether beneficially or of record) by the Stockholders after the date hereof and prior to the Expiration Date (as defined below),
including by reason of any share split, share dividend, reclassification, recapitalization, conversion or other transaction, and including any shares of Common
Shares or Class A Preferred Shares acquired by means of purchase, dividend or distribution, or issued upon the exercise of any stock options to acquire Common
Shares or Class A Preferred Shares or warrants or the conversion of any convertible securities or otherwise, being collectively referred to herein as the “ Securities
”);
WHErEAs , obtaining the Requisite Stockholder Approval is a condition to the consummation of the Transactions; and
WHErEAs , as a condition to the willingness of the Company and Buyer to enter into the SPMA and as an inducement and in consideration therefor, the
Stockholders have agreed to enter into this Agreement.
noW, THErEForE , in consideration of the foregoing, the mutual covenants and agreements set forth herein, and other good and valuable
consideration, the receipt and sufficiency of which are hereby acknowledged, intending to be legally bound, the parties hereto agree as follows:

ArTIcLE I
voTInG; GrAnT AnD APPoInTMEnT oF ProXy
section 1.1 specific voting Agreement . From and after the Signing Date until the Expiration Date (as defined herein), the Stockholders irrevocably and
unconditionally hereby agree that at any meeting (whether annual or special and each adjourned or postponed meeting) of the Company’s stockholders, however
called, or in connection with any written consent of the Company’s stockholders (the “ Stockholders Meeting ”), the Stockholders will (i) be present at such
meeting, in person or represented by proxy, or otherwise cause all of the Securities to be counted as present thereat for purposes of calculating a quorum and
(ii) vote or cause to be voted (including by proxy or written consent, if applicable) all of the Securities:
(a) in favor of the Proposals (and, in the event that the Proposals are presented as more than one proposal, in favor of each proposal that is part of
the Proposals), and in favor of any other matter presented or proposed as to approval of the Transactions or any part or aspect thereof or any other
transactions or matters contemplated by the SPMA and the Ancillary Agreements, including but not limited to, any stockholder vote required by
Section 251 of the DGCL;
(b) in favor of any proposal to adjourn or postpone the Stockholders Meeting to a later date if there are not sufficient votes for the Requisite
Stockholder Approval on the date on which the Stockholders Meeting is held;
(c) against any Takeover Proposal, without regard to the terms of such Takeover Proposal, or any other transaction, proposal, agreement or
action made in opposition to adoption of the SPMA, the Ancillary Agreements or in competition or inconsistent with the Transactions and the other
transactions or matters contemplated by the SPMA or the Ancillary Agreements;
(d) against any other action, agreement or transaction, that is intended, that could reasonably be expected, or the effect of which could reasonably
be expected, to materially impede, interfere with, delay, postpone, discourage or adversely affect the Transactions or any of the other transactions
contemplated by the SPMA or the Ancillary Agreements or the performance by the Stockholders of their obligations under the SPMA or this Agreement,
including: (i) any extraordinary corporate transaction, such as a merger, consolidation or other business combination involving the Company (other than
the Transactions); (ii) a sale, lease or transfer of any material asset of the Company (other than the Transactions) or a reorganization, recapitalization or
liquidation of the Company; (iii) an election of new members to the board of directors of the Company, other than nominees to the board of directors of
the Company who are serving as directors of the Company on the date of this Agreement or as otherwise provided in the SPMA or the Stockholders
Agreement; (iv) any change in the present capitalization or dividend policy of the Company or any amendment or other change to the Company’s
certificate of incorporation or bylaws, except if approved in writing by Buyer; or (v) any other change in the Company’s corporate structure or business,
except if approved in writing by Buyer;
(e) against any action, proposal, transaction or agreement that would reasonably be expected to result in a breach in any respect of any covenant,
representation or warranty or any other obligation or agreement of the Company contained in the SPMA, or of the Stockholders contained in this
Agreement;
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(f) in favor of any other matter necessary or desirable to the consummation of the Transactions and any other transactions contemplated by the
SPMA or the Ancillary Agreements; and
(g) (i) in favor of electing the Buyer Directors (as defined in the Stockholders Agreement) as members to the board of directors of the Company
and (ii) against any action, proposal, transaction or agreement that would constitute a breach by the Company of Section 4 of the Stockholders
Agreement; and
(h) Clauses (a)-(g) of this Section 1.1 are hereinafter referred to as the “ Required Votes .”
section 1.2 Grant of Irrevocable Proxy; Appointment of Proxy .
1.2.1 From and after the date hereof until the Expiration Date, the Stockholders hereby irrevocably and unconditionally grant to, and appoint, Buyer and any
designee thereof as the Stockholders’ proxy and attorney-in-fact (with full power of substitution), for and in the name, place and stead of the Stockholders, to
attend any and all Stockholders Meetings convened in connection with the SPMA, the Ancillary Agreements and the Proposals, to represent and otherwise act on
behalf of the Stockholders in the same manner and with the same effect as if such Stockholders were personally present at any such Stockholders Meeting, to vote
or cause to be voted (including by proxy or written consent, if applicable) the Securities in accordance with the Required Votes.
1.2.2 The Stockholders hereby represent that any proxies heretofore given in respect of the Securities, if any, are revocable, and hereby revoke such proxies.
1.2.3 The Stockholders hereby affirm that the irrevocable proxy set forth in this Section 1.2 is given in connection with the execution of the SPMA and the
Ancillary Agreements, and that such irrevocable proxy is given to secure the performance of the duties of the Stockholders under this Agreement. The
Stockholders hereby further affirm that the irrevocable proxy is coupled with an interest and, except as set forth in this Section 1.2 , is intended to be irrevocable.
If for any reason the proxy granted herein is not irrevocable, then the Stockholders agree, until the Expiration Date, to vote the Securities in accordance with the
Required Votes, unless instructed otherwise by Buyer in writing. The parties agree that the foregoing is a voting agreement.
section 1.3 General voting Agreement . From and after the date hereof until the Expiration Date, the Stockholders irrevocably and unconditionally hereby agree
that at any Stockholders Meeting, the Stockholders will (i) be present at such meeting, in person or represented by proxy, or otherwise cause all of the Securities to
be counted as present thereat for purposes of calculating a quorum and (ii) vote or cause to be voted (including by proxy or written consent, if applicable) all of the
Securities in the same manner as Buyer shall vote its Common Shares (other than with respect to a proposal that would (a) adversely treat the holders of the Class
A Preferred Shares as compared to the holders of Common Shares or (b) amend the terms of the Class A Preferred Shares in the certificate of incorporation of the
Company (except in the case of clause (a) or (b) for any of the Transactions or any of the other transactions contemplated by the SPMA or the Ancillary
Agreements)).
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section 1.4 restrictions on Transfers . The Stockholders hereby agree that, from the date hereof until the earlier of (a) the consummation of the Merger and
(b) the termination of the SPMA pursuant to and in compliance with the terms therein , they shall not, directly or indirectly, issue, buy, sell or otherwise subject to
a security interest, pledge, hypothecation, mortgage or lien (or enter into any hedging arrangement or derivative transaction with respect to) any Securities (or any
other shares of capital stock of the Company), nor shall they register, request registration of or take any action to begin the process of registering Securities for sale
pursuant to a registration statement filed with the SEC.
section 1.5 Inconsistent Agreements . The Stockholders hereby covenant and agree that, except for this Agreement, they (a) shall not, at any time while this
Agreement remains in effect, enter into any voting agreement or voting trust with respect to the Securities or otherwise subject the Securities to any arrangement
with respect to the voting of the Securities other than agreements entered into with Buyer, and (b) shall not grant at any time while this Agreement remains in
effect a proxy, consent or power of attorney with respect to the Securities.
section 1.6 Board Action . The Stockholders hereby agree to cause any representatives of theirs on the board of the directors of the Company to vote on board
actions of the Company in a manner consistent with this Agreement and the Ancillary Agreements.
section 1.7 Miscellaneous . Immediately prior to the First Stage Closing, Fortress shall deliver to Buyer evidence of the resignation of three members of the board
of directors of the Company to accommodate the appointment of the Buyer Directors (as defined in the Stockholders Agreement) effective as of the First Stage
Closing. Immediately prior to the Second Stage Closing, Fortress shall deliver to Buyer (a) the General Release, duly executed by Fortress and (b) the resignation
of each member of the board of directors of the Company designated by or Affiliated with Fortress.
ArTIcLE II
no soLIcITATIon
section 2.1 restricted Activities . The Stockholders shall not (and shall cause their Affiliates not to), and shall not authorize or permit their Representatives to,
and shall instruct each such Representative not to, directly or indirectly, (a) initiate, solicit or knowingly encourage or facilitate the submission of any Takeover
Proposal or the making of any proposal that could reasonably be expected to lead to any Takeover Proposal, (b) conduct or engage in any discussions or
negotiations regarding, or that would reasonably be expected to lead to, any Takeover Proposal, (c) disclose any non-public information relating to the Company
to, afford access to the business, properties, personnel, assets, books, or records of the Company to, or knowingly assist, participate in, facilitate, or encourage any
effort by, any Person (other than Buyer and its Subsidiaries) in connection with or in response to or in circumstances that would reasonably be expected to lead to,
any Takeover Proposal, (d) take any action to make the provisions of any “fair price,” “moratorium,” “control share acquisition,” “business combination” or other
similar anti-takeover statute, regulation, restriction or provision of the DGCL, the laws of any other jurisdiction or any other Legal Requirement, the certificate of
incorporation, bylaws, or other organizational or constitutive document or governing instruments of the Company, inapplicable to any Person (other than Buyer
and its Subsidiaries), or to any transactions constituting or contemplated by a Takeover Proposal, or (e) resolve or agree to do any of the foregoing (the activities
specified in clauses (a) through (e) being hereinafter referred to as the “ Restricted Activities ”). The Stockholders shall immediately cease and terminate any and
all existing Restricted Activities.
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section 2.2 notification . The Stockholders shall promptly (and in any event no later than 24 hours) notify Buyer of any Takeover Proposal, any inquiry that
could reasonably be expected to lead to a Takeover Proposal, or any request for non-public information relating to the Company or for access to the business,
properties, assets, books, or records of the Company by any third party. In such notice, the Stockholders shall identify the Person making, and details of the
material terms and conditions of (along with the latest draft of, and all other related documents with respect to), any such Takeover Proposal, indication or request.
The Stockholders shall keep Buyer reasonably informed on a prompt and timely basis of the status and material details of any such Takeover Proposal and with
respect to any material change to the terms of any such Takeover Proposal within 24 hours of any such material change.
ArTIcLE III
rEPrEsEnTATIons, WArrAnTIEs AnD covEnAnTs
oF THE sTocKHoLDErs
section 3.1 representations and Warranties . Each of the Stockholders represents and warrants to Buyer as follows:
(a)
With respect to any of the Stockholders that is a legal entity: (i) it is a legal entity duly incorporated or organized, as applicable, validly
existing and in good standing under the laws of its place of incorporation or organization, (ii) it is duly licensed and qualified to conduct its business in
each jurisdiction where the nature of the properties owned, leased or operated by it and the business transacted by it requires such licensing or
qualification, except where any such failures to be so qualified or licensed have not had, or are not reasonably likely to have, a material adverse effect on
the ability of the Stockholder to perform its obligations under or to consummate the transactions contemplated by this Agreement, and (iii) it holds all
necessary corporate power and authority to own, license and operate its assets and properties, to conduct its business, to enter into this Agreement, to
perform its obligations hereunder and to consummate the transactions contemplated hereby.
(b)
The execution and delivery of this Agreement by the Stockholder and the performance by the Stockholder of its obligations hereunder
have been duly authorized by all requisite action on the part of the Stockholder, and no other actions or proceedings on the part of the Stockholder are
necessary to authorize the execution and delivery of this Agreement.
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(c)
This Agreement has been duly executed and delivered by the Stockholder and constitutes the valid and binding agreement of the
Stockholder , enforceable against the Stockholder in accordance with its terms.
(d)
The execution or delivery by the Stockholder of this Agreement or the performance by the Stockholder of its obligations under this
Agreement will not (i) result in any breach of any provision of the Stockholder’s certificate of incorporation or bylaws (if applicable), (ii) result in any
breach of, require (with or without notice or lapse of time or both) any payment, consent or notice or constitute a default (or give rise to any right of
purchase, termination, amendment, acceleration or cancellation) under any Contract or order or judgment to which the Stockholder is a party or by which
it or its assets are bound, (iii) result in the creation of an Encumbrance, or (iv) violate any applicable Legal Requirement, other than, in the case of clauses
(ii) through (iv), such breaches, defaults or violations that have not had, or are not reasonably likely to have, a material adverse effect on the ability of the
Stockholder to perform its obligations under or to consummate the transactions contemplated by this Agreement.
(e)
The Stockholder owns, beneficially and of record, or controls that number of shares of Common Shares, Class A Preferred Shares or
other Securities as shown on Schedule A hereto.
(f)
Except for such transfer restrictions of general applicability as may be provided under the Securities Act of 1933, as amended, and the
“blue sky” laws of the various states of the United States, the Stockholder owns, beneficially and of record, or controls all of the Securities free and clear
of any proxy, voting restriction, adverse claim or other lien (other than any restrictions created by this Agreement) and have sole voting power with
respect to the Securities and sole power of disposition with respect to all of the Securities, with no restrictions on the Stockholder’s rights of voting or
disposition pertaining thereto, and no person other than the Stockholder has any right to direct or approve the voting or disposition of any of the
Securities.
section 3.2 covenants . The Stockholders hereby:
(a) irrevocably waive, and agree not to exercise, any rights of appraisal or rights of dissent from the Merger that the Stockholders may have with
respect to the Securities;
(b) agree to promptly notify the Company and Buyer of the number of any new Securities acquired by the Stockholders after the date hereof and
prior to the Expiration Date. Any such Securities shall be subject to the terms of this Agreement as though owned by the Stockholders on the date hereof;
(c) agree to permit the Company to publish and disclose in the Proxy Statement the Stockholders’ identities and ownership of the Securities and
the nature of the Stockholders’ commitments, arrangements and understandings under this Agreement; and

6

(d) shall and do authorize Buyer or its counsel to notify the Company’s transfer agent that there is a stop transfer order with respect to all of the
Securities (and that this Agreement places limits on the voting and transfer of such shares), provided that Buyer or its counsel further notifies the
Company’s transfer agent to lift and vacate the stop transfer order with respect to the Securities following the Expiration Date.
ArTIcLE Iv
TErMInATIon
For purposes of this Agreement, “ Expiration Date ” means the earlier of (a) the consummation of the Merger and (b) (i) in the case of the matters covered
by Section 1.1(a) through (f), Section 1.1(h) to the extent that it relates to Section 1.1(a) through (f) , Section 1.2 to the extent that it relates to Section 1.1(a)
through (f) , Section 1.3 , Section 1.4 , Section 1.5 to the extent that it relates to Section 1.1(a) through (f) , Section 1.6 to the extent that it relates to Section 1.1(a)
through (f) , Section 1.7 , Article II, Section 3.2(a) , Section 3.2(b) to the extent that it relates to Section 1.1(a) through (f) , Section 3.2(c) to the extent that it
relates to Section 1.1(a) through (f) and Section 3.2(d), the termination of the SPMA pursuant to and in compliance with the terms therein and (ii) in the case of the
matters covered by Section 1.1(g), Section 1.1(h) to the extent that it relates to Section 1.1(g) , Section 1.2 to the extent that it relates to Section 1.1(g) , Section 1.5
to the extent that it relates to Section 1.1(g) , Section 1.6 to the extent that it relates to Section 1.1(g) , Section 3.2(b) to the extent that it relates to Section 1.1(g)
and Section 3.2(c) to the extent that it relates to Section 1.1(g) , the termination of Buyer’s rights under Section 2 of the Stockholders Agreement. This Agreement
shall terminate and be of no further force or effect on the earlier of (a) the consummation of the Merger and (b) the termination of Buyer’s rights under Section 2 of
the Stockholders Agreement; provided that any breach hereof prior to such termination shall survive such termination. Notwithstanding the preceding sentence,
this Article IV and Article V shall survive any termination of this Agreement.
ArTIcLE v
MIscELLAnEous
section 5.1 Entire Agreement . This Agreement, together with the Schedules and all other documents referred to herein, constitutes the entire agreement between
the parties hereto with respect to the subject matter of this Agreement and supersedes any and all prior agreements, negotiations, correspondence, undertakings,
understandings and communications of the parties hereto with respect to the subject matter of this Agreement, with the exception of the Confidentiality Agreement,
to which Section 5.8 applies. Nothing contained in this Agreement shall be deemed or construed as creating a joint venture or partnership between any of the
parties hereto.
section 5.2 Transaction costs . Except as otherwise provided herein, the parties to this Agreement will pay their own costs and expenses (including legal,
accounting and other fees) relating to this Agreement.
section 5.3 Modifications . Any amendment or modification to this Agreement, including this undertaking itself, shall only be valid if effected by an instrument
or instruments in writing and shall be effective against each of the parties hereto that has signed such instrument or instruments. The parties agree that they jointly
negotiated and prepared this Agreement and that this Agreement will not be construed against any party on the grounds that such party prepared or drafted the
same.
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section 5.4 notices . Notices will be deemed to have been received (a) upon receipt of a registered letter, (b) three Business Days following proper deposit with
an internationally recognized express overnight delivery service, or (c) in the case of transmission by email, as of the date so transmitted (or if so transmitted after
normal business hours at the place of the recipient, on the Business Day following such transmission):
If to the Company:
Avenue Therapeutics, Inc.
2 Gansevoort Street, 9th Floor
New York, NY 10014
Attn: Dr. Lucy Lu, M.D.
Email: llu@avenuetx.com
With a copy (which shall not constitute notice) to:
Alston & Bird LLP
90 Park Avenue, 12th Floor
New York, NY 10016
Attn: Mark McElreath
Email: mark.mcelreath@alston.com
If to Buyer:
InvaGen Pharmaceuticals Inc.
Site B, 7 Oser Ave.
Hauppauge, NY 11788
c/o
A.S. Kumar, Esq.
Global General Counsel
Cipla Ltd.
Cipla House, Peninsula Business Park,
Ganapatrao Kadam Marg, Lower Parel West,
Mumbai, Maharashtra 400013, India
Email: as.kumar@cipla.com and cosecretary@cipla.com
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With a copy (which shall not constitute notice) to:
InvaGen Pharmaceuticals Inc.
Site B, 7 Oser Ave.
Hauppauge, NY 11788
c/o
Nishant Saxena
Global Chief Strategy Officer
Cipla Ltd.
Cipla House, Peninsula Business Park,
Ganapatrao Kadam Marg, Lower Parel West,
Mumbai, Maharashtra 400013, India
Email: nishant.saxena@cipla.com
With a copy (which shall not constitute notice) to:
Hughes Hubbard & Reed LLP
One Battery Park Plaza
New York, NY 10004-1482
Attn: Kenneth A. Lefkowitz
Email: ken.lefkowitz@hugheshubbard.com
If to Fortress:
Fortress Biotech, Inc.
2 Gansevoort Street, 9th Floor
New York, NY 10014
Attn: Lindsay Rosenwald, M.D.
Email: lrosenwald@fortressbiotech.com
If to Dr. Lucy Lu:
Avenue Therapeutics, Inc.
2 Gansevoort Street, 9th Floor
New York, NY 10014
Attn: Dr. Lucy Lu
Email: llu@avenuetx.com
or to such other address as may be hereafter communicated in writing by the parties in a notice given in accordance with this Section 5.4 , which address shall then
apply to the respective notice provisions of the SPMA and all other Ancillary Agreements.
section 5.5 Public Announcements . Except as required by Legal Requirements or by the requirements of any stock exchange on which the securities of a party
hereto or any of its Affiliates are listed, no party to this Agreement will make, or cause to be made, any press release or public announcement in respect of this
Agreement or otherwise communicate with any news media with respect to the foregoing without prior notification to the other parties, and the parties to this
Agreement will consult with each other and cooperate as to the form, timing and contents of any such press release, public announcement or disclosure.
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section 5.6 severability . Each provision of this Agreement will be interpreted in such manner as to be effective and valid under applicable Legal Requirements,
but if any provision of this Agreement is found to be unenforceable or invalid under applicable Legal Requirements, such provision will be ineffective only to the
extent of such unenforceability or invalidity, and the parties will negotiate in good faith to modify this Agreement so that the unenforceable or invalid provision is
replaced by such valid and enforceable provision which the parties consider, in good faith, to match as closely as possible the invalid or unenforceable provision
and to achieve the same or a similar economic effect and to give effect to the parties’ original intent. The remaining provisions of this Agreement will continue to
be binding and in full force and effect.
section 5.7 Assignment . No party hereto may assign, in whole or in part, or delegate all or any part of its rights, interests or obligations under this Agreement
without the prior written consent of the other party. Any assignment or delegation made without such consent will be void. Notwithstanding the foregoing, Buyer
shall be entitled to (a) assign its rights under this Agreement to any one of its Affiliates, and (b) assign any or all of its rights and obligations under this Agreement
(in whole or in part) as collateral security in a financing transaction.
section 5.8 confidentiality Agreement . The terms of the Confidentiality Agreement are hereby incorporated herein by reference and will continue in full force
and effect until expiration or termination in accordance with the terms therein.
section 5.9 Governing Law . This Agreement and any claims or causes of action pursuant to it will be governed by and construed in accordance with the laws of
the State of Delaware, without regard for its principles of conflict of laws.
section 5.10 specific Performance . Each party acknowledges and agrees that the other party would be irreparably damaged if the provisions of this Agreement
are not performed in accordance with their terms and that any breach of this Agreement and the non-consummation of the transactions contemplated hereby by
either party could not be adequately compensated in all cases by monetary damages alone. Accordingly, in addition to any remedy to which such other party may
be entitled under Section 5.11 , provisional measures and injunctive relief necessary to protect the possibility of each party to seek specific performance from the
other from the tribunal referred to in Section 5.11 can be sought from any court of competent jurisdiction. Each of the parties hereto (i) agrees that it shall not
oppose the granting of any such relief and (ii) hereby irrevocably waives any requirement for the security or posting of any bond in connection with any such relief
(it is understood that clause (i) of this sentence is not intended to, and shall not, preclude any party hereto from litigating on the merits the substantive claim to
which such remedy relates).
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section 5.11 submission to Jurisdiction . Each of the parties hereto irrevocably agrees that any Proceeding with respect to this Agreement and the rights and
obligations arising hereunder, or for recognition and enforcement of any judgment in respect of this Agreement and the rights and obligations arising hereunder
brought by any other party hereto or its successors or assigns, shall be brought and determined exclusively in the Court of Chancery of the State of Delaware, or in
the event (but only in the event) that such court does not have subject matter jurisdiction over such action or proceeding, in the federal courts sitting in the State of
Delaware. Each of the parties hereto agrees that mailing of process or other papers in connection with any such action or proceeding in the manner provided in
Section 5.4 or in such other manner as may be permitted by applicable Legal Requirements, will be valid and sufficient service thereof. Each of the parties hereto
hereby irrevocably submits with regard to any such action or proceeding for itself and in respect of its property, generally and unconditionally, to the personal
jurisdiction of the aforesaid courts and agrees that it will not bring any action relating to this Agreement or any of the transactions contemplated by
this Agreement in any court or tribunal other than the aforesaid courts. Each of the parties hereto hereby irrevocably waives, and agrees not to assert, by way of
motion, as a defense, counterclaim, or otherwise, in any action or proceeding with respect to this Agreement and the rights and obligations arising hereunder, or for
recognition and enforcement of any judgment in respect of this Agreement and the rights and obligations arising hereunder: (a) any claim that it is not personally
subject to the jurisdiction of the above named courts for any reason other than the failure to serve process in accordance with this Section 5.11 ; (b) any claim that
it or its property is exempt or immune from jurisdiction of any such court or from any legal process commenced in such courts (whether through service of notice,
attachment prior to judgment, attachment in aid of execution of judgment, execution of judgment or otherwise); and (c) to the fullest extent permitted by the
applicable Legal Requirements, any claim that (i) the suit, action or proceeding in such court is brought in an inconvenient forum, (ii) the venue of such suit, action
or proceeding is improper, or (iii) this Agreement, or the subject matter hereof, may not be enforced in or by such courts.
section 5.12 Waiver of Jury Trial . EACH PARTY ACKNOWLEDGES AND AGREES THAT ANY CONTROVERSY WHICH MAY ARISE UNDER
THIS AGREEMENT IS LIKELY TO INVOLVE COMPLICATED AND DIFFICULT ISSUES AND, THEREFORE, EACH SUCH PARTY IRREVOCABLY
AND UNCONDITIONALLY WAIVES ANY RIGHT IT MAY HAVE TO A TRIAL BY JURY IN RESPECT OF ANY LEGAL ACTION ARISING OUT OF
OR RELATING TO THIS AGREEMENT OR THE TRANSACTIONS CONTEMPLATED HEREBY . EACH PARTY TO THIS AGREEMENT CERTIFIES
AND ACKNOWLEDGES THAT: (A) NO REPRESENTATIVE OF ANY OTHER PARTY HAS REPRESENTED, EXPRESSLY OR OTHERWISE, THAT
SUCH OTHER PARTY WOULD NOT SEEK TO ENFORCE THE FOREGOING WAIVER IN THE EVENT OF A LEGAL ACTION; (B) SUCH PARTY HAS
CONSIDERED THE IMPLICATIONS OF THIS WAIVER; (C) SUCH PARTY MAKES THIS WAIVER VOLUNTARILY; AND (D) SUCH PARTY HAS
BEEN INDUCED TO ENTER INTO THIS AGREEMENT BY, AMONG OTHER THINGS, THE MUTUAL WAIVERS AND CERTIFICATIONS IN THIS
SECTION 5.12 .
section 5.13 Waiver . Any term or condition of this Agreement may be waived at any time by the party that is entitled to the benefit thereof, but no such waiver
shall be effective unless set forth in a written instrument duly executed by or on behalf of the party waiving such term or condition, and no waiver by any party of
any default, misrepresentation, or breach of warranty or covenant hereunder, shall be deemed to extend to any prior or subsequent default, misrepresentation, or
breach of warranty, covenant or agreement hereunder or affect in any way any rights arising by virtue of any such prior or subsequent occurrence. No failure or
delay of any party in exercising any right or remedy hereunder shall operate as a waiver thereof, and no waiver by any party of any term or condition of this
Agreement, in any one or more instances, shall be deemed to be or construed as a waiver of the same or any other term or condition of this Agreement on any
future occasion.
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section 5.14 counterparts; Facsimile signature . This Agreement may be executed in one (1) or more counterparts, by original or facsimile (or other such
electronically transmitted) signature, each of which will be deemed an original, but all of which will constitute one and the same instrument. Any party executing
this Agreement by facsimile (or other such electronically transmitted) signature shall, upon request from another party hereto, promptly deliver to the requesting
party an original counterpart of such signature.
section 5.15 rights cumulative . All rights and remedies of each of the parties under this Agreement will be cumulative, and the exercise of one or more rights
or remedies will not preclude the exercise of any other right or remedy available under this Agreement or applicable Legal Requirements.
section 5.16 Interpretation . (a) The words “hereof”, “herein”, and “hereunder” and words of similar import, when used in this Agreement, shall refer to this
Agreement as a whole and not to any particular provision of this Agreement; (b) the words “date hereof,” when used in this Agreement, shall refer to the date set
forth in the Preamble; (c) the terms defined in the singular have a comparable meaning when used in the plural, and vice versa; (d) the terms defined in the present
tense have a comparable meaning when used in the past tense, and vice versa; (e) any references herein to a specific Section or Article shall refer, respectively, to
Sections or Articles of this Agreement; (f) wherever the word “include”, “includes”, or “including” is used in this Agreement, it shall be deemed to be followed by
the words “without limitation”; (g) references herein to any gender includes each other gender; (h) the word “or” shall not be exclusive; (i) the headings herein are
for convenience of reference only, do not constitute part of this Agreement and shall not be deemed to limit or otherwise affect any of the provisions hereof; (j) any
references herein to any Governmental Authority shall be deemed to also be a reference to any successor Governmental Authority thereto; and (k) the parties
hereto have participated jointly in the negotiation and drafting of this Agreement and, in the event that an ambiguity or question of intent or interpretation arises,
this Agreement shall be construed as jointly drafted by the parties hereto and no presumption or burden of proof shall arise favoring or disfavoring any party by
virtue of the authorship of any provision of this Agreement.
[Signature Pages Follow]
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IN WITNESS WHEREOF, the parties hereto have duly executed and delivered this Agreement as of the date and year first written above.
coMPAny :
Avenue Therapeutics, Inc.
By:

/s/ Lucy Lu
Name: Lucy Lu
Title: CEO

BuyEr:
InvaGen Pharmaceuticals Inc.
By:

/s/ Deepak Agarwal
Name: Deepak Agarwal
Title: CFO

sTocKHoLDErs :
FORTRESS BIOTECH, INC.
By:

/s/ Lindsay A. Rosenwald
Name: Lindsay A. Rosenwald
Title: President and CEO

/s/ Lucy Lu
Lucy Lu
[ Signature Page to Voting and Support Agreement ]

schedule A
stockholder ownership

name
Fortress Biotech, Inc.
Lucy Lu

common
shares
3,590,096
175,001

class A
Preferred
shares
250,000
–

restricted stock
Issuances
–
158,332

[ Schedule A to Voting and Support Agreement ]

restricted stock
units
–
465,000

Total
3,840,096
798,333

Exhibit 10.6
EXEcuTIon coPy
EXHIBIT E
WAIvEr AnD TErMInATIon AGrEEMEnT
THIs WAIvEr AnD TErMInATIon AGrEEMEnT (as may be amended or modified from time to time, this “ Agreement ”) is entered into on
November 12, 2018, by and among Fortress Biotech, Inc., a Delaware corporation (“ Fortress ”), Avenue Therapeutics, Inc., a Delaware corporation (the “
Company ”), and InvaGen Pharmaceuticals Inc., a New York corporation (“ Buyer ”).
WHErEAs, the Company, Madison Pharmaceuticals Inc., and Buyer have entered into that certain Stock Purchase and Merger Agreement, dated as of
the date hereof (the “ SPMA ”);
WHErEAs, in connection with the Transactions, during the Term, Fortress has agreed to waive certain payments and benefits it may be entitled to
receive in connection with (i) its ownership of Class A Preferred Shares; (ii) the Amended and Restated Founders Agreement by and among Fortress and the
Company, dated as of September 13, 2016 (the “ Founders Agreement ”), attached hereto as Exhibit A ; (iii) the Management Services Agreement by and among
Fortress and the Company, dated as of February 17, 2015, as amended on May 15, 2017 (the “ MSA ”), attached hereto as Exhibit B ; and (iv) any other Contracts
between Fortress or its Affiliates, on the one hand, and the Company, on the other hand.
WHErEAs, in connection with the Transaction, Fortress has agreed that immediately prior to the Second Stage Closing, it will convert its Preferred
Shares into Common Shares, and the Founders Agreement and the MSA shall be automatically terminated.
noW, THErEForE, in consideration of the mutual promises and covenants contained herein, and other good and valuable consideration, the receipt
and adequacy of which are hereby acknowledged, the parties agree as follows:
1.

Definitions . Capitalized terms used but not defined in this Agreement shall have the respective meanings ascribed to them in the SPMA.

2.

class A Preferred shares .
a.

Fortress hereby irrevocably waives, and such waiver shall be deemed to occur annually prior to any distribution or payment, its right to
receive (i) the annual dividend of Common Shares equal to two and one half percent (2.5%) of the fully-diluted outstanding equity of the
Company at the time of the dividend and (ii) any fees, payments, reimbursements or other distributions not covered by clause (i), in the case
of each of clauses (i) and (ii), pursuant to the terms of the certificate of incorporation of the Company, as amended from time to time, for the
period from the date hereof to the termination of Buyer’s rights under Section 4 of the Stockholders Agreement (the “ Term ”).

b.

In addition, Fortress agrees that immediately prior to the Second Stage Closing, it will convert all of its Preferred Shares into Common
Shares pursuant to the terms of the certificate of incorporation of the Company, as amended from time to time.
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3.

Founders Agreement .
a.

Fortress hereby irrevocably waives its right to receive the following due to it under the Founders Agreement for the duration of the Term:
i.

equity fees in Common Shares equal to two and one half percent (2.5%) of the gross amount of any equity or debt financing for the
Company, as set forth in Section 1.2(d) of the Founders Agreement;

ii.

a change in control fee equal to five times (5x) the product of (i) net sales for the twelve (12) months immediately preceding a
change in control of the Company and (ii) four and one-half percent (4.5%), as set forth in Section 1.2(e) of the Founders
Agreement;

iii. cash fees equal to four and one half percent (4.5%) of the Company’s annual net sales of the Product, as defined in the Founders
Agreement, as set forth in Section 1.2(f) of the Founders Agreement; and
iv. any fees, payments, reimbursements or other distributions not covered by clauses i, ii or iii above.
b.

4.

Each of Fortress and the Company hereby agrees that the Founders Agreement shall automatically terminate without any liability to the
Company immediately prior to the Second Stage Closing Date; no further notice or action by Fortress or Buyer shall be required to effect
such termination.

Management services Agreement .
a.

Fortress hereby irrevocably waives its right to receive (i) the annual consulting fee of $0.5 million due to it under Section 3.1 of the MSA
and (ii) any fees, payments, reimbursements or other distributions not covered by clause (i), in the case of clauses (i) and (ii), for the
duration of the Term; provided , that Fortress shall continue to receive an annual payment, which as of the date hereof equals $90,000, for
desk space provided to the Company by Fortress pursuant to Section 4 of the MSA.

b.

Each of Fortress and the Company hereby agrees that the MSA shall automatically terminate without any liability to the Company
immediately prior to the Second Stage Closing Date; no further notice or action by Fortress or Buyer shall be required to effect such
termination.
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5.

other Agreements . Fortress on its behalf and on behalf of any of its Affiliates hereby irrevocably waives its and its Affiliates right to receive
any fees, payments, reimbursements or other distributions from the Company not otherwise covered by this Agreement for the duration of the
Term. Each of Fortress and the Company hereby agrees that any Contract providing for any such fees, payments, reimbursements or other
distributions shall automatically terminate without any liability to the Company immediately prior to the Second Stage Closing Date; no further
notice or action by Fortress or Buyer shall be required to effect such termination. Fortress shall not terminate any of the MSAs (as defined
herein) without the Buyer’s prior written consent, and shall continue to allow the Company to enter inter work orders under the MSAs, and the
Company shall enter into such work orders, in the ordinary course of business. To the extent that any Intellectual Property was or is developed
under any of the MSAs and is owned by Fortress, Fortress will promptly transfer such Intellectual Property, upon Buyer’s request, to the
Company, at no cost. For purposes of this Section 5 , “ MSAs ” means the Master Services Agreement between Fortress and Axiom Real-Time
Metrics Inc. dated June 27, 2017, Master Services Agreement between Fortress and Clinical Supplies Management Holdings Inc. dated July 26,
2017, Master Services Agreement between and iCardiac Technologies Inc. dated June 13, 2017, Master Services Agreement between Fortress
and JMI Laboratories Inc. dated October 28, 2015, Master Services Agreement between Fortress and Worldwide Clinical Trials Early Phase
Services/Bioanalytical Sciences, Inc. dated November 10, 2015 and Master Services Agreement between Fortress and LabConnect, LLC dated
July 7, 2017.

6.

representations and Warranties. Each of Fortress and the Company represent and warrant to Buyer as follows (for purposes of this Section 6
, each a “ Representing Party ”):
a.

(i) It is a corporation duly organized, validly existing and in good standing under the laws of Delaware, (ii) it is duly licensed and qualified
to conduct its business in each jurisdiction where the nature of the properties owned, leased or operated by it and the business transacted by
it requires such licensing or qualification, except where any such failures to be so qualified or licensed have not had, or are not reasonably
likely to have, a material adverse effect on its ability to perform its obligations under or to consummate the transactions contemplated by
this Agreement, and (iii) it holds all necessary corporate power and authority to own, license and operate its assets and properties, to
conduct its business, to enter into this Agreement, to perform its obligations hereunder and to consummate the transactions contemplated
hereby.

b.

The execution and delivery of this Agreement by the Representing Party and the performance by the Representing Party of its obligations
hereunder have been duly authorized by all requisite action on the part of the Representing Party, and no other actions or proceedings on the
part of the Representing Party are necessary to authorize the execution and delivery of this Agreement.

c.

This Agreement has been duly executed and delivered by the Representing Party and constitutes the valid and binding agreement of the
Representing Party , enforceable against the Representing Party in accordance with its terms.
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d.

The execution or delivery by the Representing Party of this Agreement or the performance by the Representing Party of its obligations
under this Agreement will not (i) result in any breach of any provision of the Representing Party’s certificate of incorporation or bylaws, (ii)
result in any breach of, require (with or without notice or lapse of time or both) any payment, consent or notice or constitute a default (or
give rise to any right of purchase, termination, amendment, acceleration or cancellation) under any Contract or order or judgment to which
the Representing Party is a party or by which it or its assets are bound, (iii) result in the creation of an Encumbrance, or (iv) violate any
applicable Legal Requirement, other than, in the case of clauses (ii) through (iv), such breaches, defaults or violations that have not had, or
are not reasonably likely to have, a material adverse effect on the ability of the Representing Party to perform its obligations under or to
consummate the transactions contemplated by this Agreement.

7.

Termination . This Agreement shall automatically terminate without force and effect upon termination of Buyer’s rights under Section 4 of the
Stockholders Agreement; provided that any breach hereof prior to such termination shall survive such termination. Notwithstanding the
preceding sentence, Section 8 shall survive any termination of this Agreement.

8.

Miscellaneous .
a.

Entire Agreement. This Agreement, together with all other documents referred to herein, constitutes the entire agreement between the
parties hereto with respect to the subject matter of this Agreement and supersedes any and all prior agreements, negotiations,
correspondence, undertakings, understandings and communications of the parties hereto with respect to the subject matter of this
Agreement.

b.

Transaction costs . Except as otherwise provided herein, the parties to this Agreement will pay their own costs and expenses (including
legal, accounting and other fees) relating to this Agreement.

c.

Modifications. Any amendment or modification to this Agreement, including this undertaking itself, shall only be valid if effected by an
instrument or instruments in writing and shall be effective against each of the parties hereto that has signed such instrument or instruments.
The parties agree that they jointly negotiated and prepared this Agreement and that this Agreement will not be construed against any party
on the grounds that such party prepared or drafted the same.

d.

notices . Notices will be deemed to have been received (a) upon receipt of a registered letter, (b) three Business Days following proper
deposit with an internationally recognized express overnight delivery service, or (c) in the case of transmission by email, as of the date so
transmitted (or if so transmitted after normal business hours at the place of the recipient, on the Business Day following such transmission):
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If to the Company:
Avenue Therapeutics, Inc.
2 Gansevoort Street, 9th Floor
New York, NY 10014
Attn: Dr. Lucy Lu, M.D.
Email: llu@avenuetx.com
With a copy (which shall not constitute notice) to:
Alston & Bird LLP
90 Park Avenue, 12th Floor
New York, NY 10016
Attn: Mark F. McElreath
Email: mark.mcelreath@alston.com
If to Fortress:
Fortress Biotech, Inc.
2 Gansevoort Street, 9th Floor
New York, NY 10014
Attn: Dr. Lindsay Rosenwald, M.D.
Email: lrosenwald@fortressbiotech.com
With a copy (which shall not constitute notice) to:
Fortress Biotech, Inc.
2 Gansevoort Street, 9th Floor
New York, NY 10014
Attn: Samuel W. Berry, Esq.
Email: sberry@fortressbiotech.com
If to Buyer:
InvaGen Pharmaceuticals Inc.
Site B, 7 Oser Ave.
Hauppauge, NY 11788
c/o
A.S. Kumar, Esq.
Global General Counsel
Cipla Ltd.
Cipla House, Peninsula Business Park,
Ganapatrao Kadam Marg, Lower Parel West,
Mumbai, Maharashtra 400013, India
Email: as.kumar@cipla.com and cosecretary@cipla.com
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With a copy (which shall not constitute notice) to:
InvaGen Pharmaceuticals Inc.
Site B, 7 Oser Ave.
Hauppauge, NY 11788
c/o
Nishant Saxena
Global Chief Strategy Officer
Cipla Ltd.
Cipla House, Peninsula Business Park,
Ganapatrao Kadam Marg, Lower Parel West,
Mumbai, Maharashtra 400013, India
Email: nishant.saxena@cipla.com
With a copy (which shall not constitute notice) to:
Hughes Hubbard & Reed LLP
One Battery Park Plaza
New York, NY 10004-1482
Attn: Kenneth A. Lefkowitz
Email: ken.lefkowitz@hugheshubbard.com
or to such other address as may be hereafter communicated in writing by the parties in a notice given in accordance with this Section 8(d) ,
which address shall then apply to the respective notice provisions of the SPMA and all other Ancillary Agreements.
e.

Public Announcements. Except as required by Legal Requirements or by the requirements of any stock exchange on which the securities
of a party hereto or any of its Affiliates are listed, no party to this Agreement will make, or cause to be made, any press release or public
announcement in respect of this Agreement or the transactions contemplated hereby or otherwise communicate with any news media with
respect to the foregoing without prior notification to the other parties, and the parties to this Agreement will consult with each other and
cooperate as to the form, timing and contents of any such press release, public announcement or disclosure.

f.

severability . Each provision of this Agreement will be interpreted in such manner as to be effective and valid under applicable Legal
Requirements, but if any provision of this Agreement is found to be unenforceable or invalid under applicable Legal Requirements, such
provision will be ineffective only to the extent of such unenforceability or invalidity, and the parties will negotiate in good faith to modify
this Agreement so that the unenforceable or invalid provision is replaced by such valid and enforceable provision which the parties consider,
in good faith, to match as closely as possible the invalid or unenforceable provision and to achieve the same or a similar economic effect
and to give effect to the parties’ original intent. The remaining provisions of this Agreement will continue to be binding and in full force and
effect.
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g . Assignment . No party hereto may assign, in whole or in part, or delegate all or any part of its rights, interests or obligations under this
Agreement without the prior written consent of the other party. Any assignment or delegation made without such consent will be void.
Notwithstanding the foregoing, Buyer shall be entitled to (a) assign its rights under this Agreement to any one of its Affiliates, and (b)
assign any or all of its rights and obligations under this Agreement (in whole or in part) as collateral security in a financing transaction.
h.

Governing Law . This Agreement and any claims or causes of action pursuant to it will be governed by and construed in accordance with
the laws of the State of Delaware, without regard for its principles of conflict of laws.

i.

specific Performance . Each party acknowledges and agrees that the other party would be irreparably damaged if the provisions of this
Agreement are not performed in accordance with their terms and that any breach of this Agreement and the non-consummation of the
transactions contemplated hereby by either party could not be adequately compensated in all cases by monetary damages alone.
Accordingly, in addition to any remedy to which such other party may be entitled under Section 8(j) , provisional measures and injunctive
relief necessary to protect the possibility of each party to seek specific performance from the other from the tribunal referred to in Section
8(j) can be sought from any court of competent jurisdiction. Each of the parties hereto (i) agrees that it shall not oppose the granting of any
such relief and (ii) hereby irrevocably waives any requirement for the security or posting of any bond in connection with any such relief (it
is understood that clause (i) of this sentence is not intended to, and shall not, preclude any party hereto from litigating on the merits the
substantive claim to which such remedy relates).

j.

submission to Jurisdiction . Each of the parties hereto irrevocably agrees that any Proceeding with respect to this Agreement and the rights
and obligations arising hereunder, or for recognition and enforcement of any judgment in respect of this Agreement and the rights and
obligations arising hereunder brought by any other party hereto or its successors or assigns, shall be brought and determined exclusively in
the Court of Chancery of the State of Delaware, or in the event (but only in the event) that such court does not have subject matter
jurisdiction over such action or proceeding, in the federal courts sitting in the State of Delaware. Each of the parties hereto agrees that
mailing of process or other papers in connection with any such action or proceeding in the manner provided in Section 8(d) or in such other
manner as may be permitted by applicable Legal Requirements, will be valid and sufficient service thereof. Each of the parties hereto
hereby irrevocably submits with regard to any such action or proceeding for itself and in respect of its property, generally and
unconditionally, to the personal jurisdiction of the aforesaid courts and agrees that it will not bring any action relating to this Agreement or
any of the transactions contemplated by this Agreement in any court or tribunal other than the aforesaid courts. Each of the parties hereto
hereby irrevocably waives, and agrees not to assert, by way of motion, as a defense, counterclaim, or otherwise, in any action or proceeding
with respect to this Agreement and the rights and obligations arising hereunder, or for recognition and enforcement of any judgment in
respect of this Agreement and the rights and obligations arising hereunder: (a) any claim that it is not personally subject to the jurisdiction of
the above named courts for any reason other than the failure to serve process in accordance with this Section 8(j) ; (b) any claim that it or its
property is exempt or immune from jurisdiction of any such court or from any legal process commenced in such courts (whether through
service of notice, attachment prior to judgment, attachment in aid of execution of judgment, execution of judgment or otherwise); and (c) to
the fullest extent permitted by the applicable Legal Requirements, any claim that (i) the suit, action or proceeding in such court is brought in
an inconvenient forum, (ii) the venue of such suit, action or proceeding is improper, or (iii) this Agreement, or the subject matter hereof,
may not be enforced in or by such courts.

7

k.

Waiver of Jury Trial . EACH PARTY ACKNOWLEDGES AND AGREES THAT ANY CONTROVERSY WHICH MAY ARISE
UNDER THIS AGREEMENT IS LIKELY TO INVOLVE COMPLICATED AND DIFFICULT ISSUES AND, THEREFORE, EACH
SUCH PARTY IRREVOCABLY AND UNCONDITIONALLY WAIVES ANY RIGHT IT MAY HAVE TO A TRIAL BY JURY IN
RESPECT OF ANY LEGAL ACTION ARISING OUT OF OR RELATING TO THIS AGREEMENT OR THE TRANSACTIONS
CONTEMPLATED HEREBY. EACH PARTY TO THIS AGREEMENT CERTIFIES AND ACKNOWLEDGES THAT: (A) NO
REPRESENTATIVE OF ANY OTHER PARTY HAS REPRESENTED, EXPRESSLY OR OTHERWISE, THAT SUCH OTHER PARTY
WOULD NOT SEEK TO ENFORCE THE FOREGOING WAIVER IN THE EVENT OF A LEGAL ACTION; (B) SUCH PARTY HAS
CONSIDERED THE IMPLICATIONS OF THIS WAIVER; (C) SUCH PARTY MAKES THIS WAIVER VOLUNTARILY; AND (D)
SUCH PARTY HAS BEEN INDUCED TO ENTER INTO THIS AGREEMENT BY, AMONG OTHER THINGS, THE MUTUAL
WAIVERS AND CERTIFICATIONS IN THIS SECTION 8(k) .

l.

Waiver. Any term or condition of this Agreement may be waived at any time by the party that is entitled to the benefit thereof, but no such
waiver shall be effective unless set forth in a written instrument duly executed by or on behalf of the party waiving such term or condition,
and no waiver by any party of any default, misrepresentation, or breach of warranty or covenant hereunder, shall be deemed to extend to any
prior or subsequent default, misrepresentation, or breach of warranty, covenant or agreement hereunder or affect in any way any rights
arising by virtue of any such prior or subsequent occurrence. No failure or delay of any party in exercising any right or remedy hereunder
shall operate as a waiver thereof, and no waiver by any party of any term or condition of this Agreement, in any one or more instances, shall
be deemed to be or construed as a waiver of the same or any other term or condition of this Agreement on any future occasion.
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m. counterparts; Facsimile signature . This Agreement may be executed in one (1) or more counterparts, by original or facsimile (or other
such electronically transmitted) signature, each of which will be deemed an original, but all of which will constitute one and the same
instrument. Any party executing this Agreement by facsimile (or other such electronically transmitted) signature shall, upon request from
another party hereto, promptly deliver to the requesting party an original counterpart of such signature.
n.

rights cumulative . All rights and remedies of each of the parties under this Agreement will be cumulative, and the exercise of one or
more rights or remedies will not preclude the exercise of any other right or remedy available under this Agreement or applicable Legal
Requirements.

o.

Interpretation . (a) The words “hereof”, “herein”, and “hereunder” and words of similar import, when used in this Agreement, shall refer to
this Agreement as a whole and not to any particular provision of this Agreement; (b) the words “date hereof,” when used in this Agreement,
shall refer to the date set forth in the Preamble; (c) the terms defined in the singular have a comparable meaning when used in the plural, and
vice versa; (d) the terms defined in the present tense have a comparable meaning when used in the past tense, and vice versa; (e) any
references herein to a specific Section or Article shall refer, respectively, to Sections or Articles of this Agreement; (f) wherever the word
“include”, “includes”, or “including” is used in this Agreement, it shall be deemed to be followed by the words “without limitation”;
(g) references herein to any gender includes each other gender; (h) the word “or” shall not be exclusive; (i) the headings herein are for
convenience of reference only, do not constitute part of this Agreement and shall not be deemed to limit or otherwise affect any of the
provisions hereof; (j) any references herein to any Governmental Authority shall be deemed to also be a reference to any successor
Governmental Authority thereto; and (k) the parties hereto have participated jointly in the negotiation and drafting of this Agreement and, in
the event that an ambiguity or question of intent or interpretation arises, this Agreement shall be construed as jointly drafted by the parties
hereto and no presumption or burden of proof shall arise favoring or disfavoring any party by virtue of the authorship of any provision of
this Agreement.
[SIGNATURE PAGE TO FOLLOW]
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In WITnEss WHErEoF, the parties hereto have executed this Waiver and Termination Agreement as of the date first set forth above.
AvEnuE THErAPEuTIcs, Inc.
By:
/s/ Lucy Lu
Name: Lucy Lu
Title: CEO
ForTrEss BIoTEcH, Inc.
By:
/s/ Lindsay A. Rosenwald
Name: Lindsay A. Rosenwald
Title: President and CEO
InvAGEn PHArMAcEuTIcALs Inc.
By:
/s/ Deepak Agarwal
Name: Deepak Agarwal
Title: CFO
[ Signature Page to Waiver Agreement ]

EXHIBIT A
FounDErs AGrEEMEnT
[ Exhibit A to Waiver Agreement ]

EXHIBIT B
MsA
[ Exhibit B to Waiver Agreement ]

Exhibit 10.7
EXEcuTIon coPy
EXHIBIT F
ForTrEss rEsTrIcTIvE covEnAnT AGrEEMEnT
THIs ForTrEss rEsTrIcTIvE covEnAnT AGrEEMEnT (as may be amended or modified from time to time, this “ Agreement ”) is made and
entered into as of November 12, 2018, by and between InvaGen Pharmaceuticals Inc., a New York corporation (“ Buyer ”), and Fortress Biotech, Inc., a Delaware
corporation (“ Fortress ”).
WHErEAs , Avenue Therapeutics, Inc., a Delaware corporation (the “ Company ”), Madison Pharmaceuticals Inc., and Buyer have entered into that
certain Stock Purchase and Merger Agreement, dated as of the date hereof (the “ SPMA ”); and
WHErEAs , Fortress is receiving a substantial economic benefit from the transactions contemplated by the SPMA, and Buyer would not have entered
into the SPMA without the execution and delivery by Fortress of this Agreement.
noW THErEForE , in consideration of the mutual promises and covenants contained herein, and other good and valuable consideration, the receipt
and adequacy of which are hereby acknowledged, the parties agree as follows:
1.

Definitions . Capitalized terms used but not defined in this Agreement shall have the respective meanings ascribed to them in the SPMA.

2.

restrictive covenants .

(a)
For a period commencing on the date hereof and ending on the earlier of (i) (x) the termination of the SPMA in accordance with its
terms if at the time of such termination the First Stage Closing has not occurred or (y) the date that is five years after the termination of the SPMA in
accordance with its terms if at the time of such termination the First Stage Closing has occurred and (ii) five years after the Second Stage Closing Date
(such period, the “ Term ”), Fortress shall (1) not (and Fortress shall cause its Affiliates, other than the Designated Affiliates, not to), on its own or
through any other Person, engage or participate in, or render services to (whether as owner, operator, member, stockholder, manager, consultant, strategic
partner, employee or otherwise) any Person engaged in, the business of hospital administered pain management anywhere in the world other than Canada,
Central America or South America, including licensing, acquiring or seeking to develop Intellectual Property relating in any manner to hospital
administered pain management, including by means of a collaboration agreement, partnership, joint venture, or other investment, or through sponsorship,
management, research or development arrangements and (2) be deemed to be in breach of this Agreement if either of the Designated Affiliates, on its own
or through any other Person, engages or participates in, or renders services to (whether as owner, operator, member, stockholder, manager, consultant,
strategic partner, employee or otherwise) any Person engaged in, a business involving an FDA AP-rated 505(b)(2) NDA relating to the Product or an
ANDA relating to the Product anywhere in the world other than Canada, Central America or South America, including licensing, acquiring or seeking to
develop Intellectual Property relating in any manner to an FDA AP-rated 505(b)(2) NDA relating to the Product or an ANDA relating to the Product,
including by means of a collaboration agreement, partnership, joint venture, or other investment, or through sponsorship, management, research or
development arrangements. During the Term, Fortress shall not (and Fortress shall cause its Affiliates not to), directly or indirectly, use or transfer to
another Person, or facilitate the use or transfer by or to another Person, of any Investigational New Drug, NDA, “regulatory documents”, “essential
documents” or any amendments thereto, any data or information contained in the files submitted to the FDA, or any other information or data, in each
case, related to the Product or improvements thereon.

(b)
During the Term, Fortress shall not (and Fortress shall cause its Affiliates, other than the Designated Affiliates, not to) directly or
indirectly, (i) solicit for employment, recruit or hire, either as an employee or a consultant, any employee, consultant or independent contractor of the
Company (other than as described in Schedule 1 hereto), Buyer, Cipla Limited (“ Cipla ”) or any of their respective Affiliates who was an employee,
consultant or independent contractor of the Company, Buyer, Cipla or any of their respective Affiliates as of the date of this Agreement or at any time
thereafter and prior to the expiration of the Term to become an employee or consultant of, or otherwise provide services to, Fortress or any of its
Affiliates, (ii) interfere or attempt to interfere with any transaction, agreement, prospective agreement, business opportunity or business relationship
relating to the Product in which the Company, Buyer, Cipla or any of their respective Affiliates is involved in as of the date of this Agreement or at any
time thereafter and prior to the expiration of the Term or (iii) otherwise engage or participate in any effort or act to induce any Person to discontinue a
relationship with the Company, Buyer or Cipla or any of their respective Affiliates. During the Term, Fortress shall be deemed to be in breach of this
Agreement if either of the Designated Affiliates directly or indirectly, interferes or attempts to interfere with any transaction, agreement, prospective
agreement, business opportunity or business relationship relating to the Product in which the Company, Buyer, Cipla or any of their respective Affiliates
is involved in as of the date of this Agreement or at any time thereafter and prior to the expiration of the Term.
(c)
Fortress shall (and Fortress shall cause its Affiliates and Representatives to) keep confidential and not disclose to any other Person or
use any information, technology, know-how, trade secrets, product formulas, industrial designs, franchises, inventions or other industrial and intellectual
property in Fortress’ possession or control regarding the Company or its businesses (unless and to the extent compelled to disclose by judicial or
administrative process or, in the opinion of its counsel, by other Legal Requirements). The obligations of Fortress under this Section 2(c) shall not apply
to information that (i) is obtained from public information, (ii) is received from a third party after the date hereof not, to the actual knowledge of Fortress
after reasonable investigation, subject to any obligation of confidentiality with respect to such information, or (iii) is or becomes known to the public,
other than through a breach of this Agreement.
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(d)
For purposes of this Agreement, “ Designated Affiliate ” shall mean each of Mustang Bio, Inc., a Delaware corporation (“ Mustang ”),
and Checkpoint Therapeutics, Inc., a Delaware corporation (“ Checkpoint ”), only if (i) none of Fortress or its Affiliates (other than Mustang or
Checkpoint) or Representatives have, directly or indirectly, provided guidance or encouragement to, or suggested, requested or directed to, take any action
which would constitute a failure to comply with this Agreement if taken by Fortress and (ii) any designee of Fortress or any of its Affiliates on the board
of directors (or similar governing body) of Mustang or Checkpoint, as applicable, shall have recused himself or herself from participating in discussions
or voting with respect to the action which, but for the exception for Designated Affiliates in Section 2 , would constitute a failure to comply with this
Agreement.
(d)
Fortress hereby acknowledges and agrees that the provisions of this Agreement shall supersede the provisions of Section 1.3.2 of the
MSA (as defined in the Waiver Agreement).
3.

representations and Warranties . Fortress represents and warrants to Buyer as follows:

(a)
(i) It is a corporation duly organized, validly existing and in good standing under the laws of Delaware, (ii) it is duly licensed and
qualified to conduct its business in each jurisdiction where the nature of the properties owned, leased or operated by it and the business transacted by it
requires such licensing or qualification, except where any such failures to be so qualified or licensed have not had, or are not reasonably likely to have, a
material adverse effect on the ability of Fortress to perform its obligations under or to consummate the transactions contemplated by this Agreement, and
(iii) it holds all necessary corporate power and authority to own, license and operate its assets and properties, to conduct its business, to enter into this
Agreement, to perform its obligations hereunder and to consummate the transactions contemplated hereby.
(b)
The execution and delivery of this Agreement by Fortress and the performance by Fortress of its obligations hereunder have been duly
authorized by all requisite action on the part of Fortress, and no other actions or proceedings on the part of Fortress are necessary to authorize the
execution and delivery of this Agreement.
(c)
This Agreement has been duly executed and delivered by Fortress and constitutes the valid and binding agreement of Fortress,
enforceable against Fortress in accordance with its terms.
(c)
The execution or delivery by Fortress of this Agreement or the performance by Fortress of its obligations under this Agreement will not
(i) result in any breach of any provision of Fortress’ certificate of incorporation or bylaws, as amended, (ii) result in any breach of, require (with or
without notice or lapse of time or both) any payment, consent or notice or constitute a default (or give rise to any right of purchase, termination,
amendment, acceleration or cancellation) under any Contract or order or judgment to which Fortress is a party or by which it or its assets are bound, (iii)
result in the creation of an Encumbrance, or (iv) violate any applicable Legal Requirement, other than, in the case of clauses (ii) through (iv), such
breaches, defaults or violations that have not had, or are not reasonably likely to have, a material adverse effect on the ability of Fortress to perform its
obligations under or to consummate the transactions contemplated by this Agreement.
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4.
remedies . Buyer and Fortress acknowledge and agree that the remedies at law for any breach by Fortress of any of the covenants or provisions
of this Agreement are inadequate, and that Buyer shall be entitled to an injunction, specific performance or other equitable relief against Fortress in the event of
any breach, Fortress agrees to reimburse Buyer any and all fees, costs and expenses (including reasonable attorneys’ fees) incurred for purposes of enforcing this
Agreement in the event such enforcement is either consented to by Fortress or ordered by a court of competent jurisdiction. Without limiting the foregoing, in the
event of a breach or threatened breach by Fortress of the terms of this Agreement, Buyer shall be entitled, if it so elects, to: (a) have the provisions of this
Agreement specifically enforced by any court having equity jurisdiction or to enjoin Fortress from any further violation of this Agreement; (b) require Fortress to
account for and pay over to Buyer all compensation, profits, monies, accruals, increments or other benefits derived or received by Fortress as the result of any
transactions constituting a breach of this Agreement, and Fortress hereby agrees to promptly account for and pay over such benefits to Buyer; and (c) institute legal
proceedings to obtain other monetary damages for any such breach. Without limiting the foregoing, Buyer shall be entitled to set-off any amount owed by Fortress
under this Agreement as a result of its breach hereof against any amount owed to Fortress or any of its Affiliates under the SPMA or any Ancillary Agreement.
Each of the rights and remedies enumerated above shall be independent of the others, and shall be severally enforceable, and all of such rights and remedies shall
be in addition to, and not in lieu of, any other rights and remedies available to Buyer at law or in equity.
5.
severability . In the event that any of the covenants or provisions of Section 2 hereof may be determined to be invalid, illegal or unenforceable
by a court of competent jurisdiction in a final non-appealable judgment or order as a result of any time or scope (geographic or otherwise) limitations provided
therein, Buyer and Fortress expressly agree that such covenants and provisions shall be effective nevertheless for the greatest period of time and within the greatest
scope (geographic or otherwise) that would not render them invalid, illegal or unenforceable, and in such event Fortress hereby consents that such provisions may
be judicially modified accordingly in any proceeding brought to enforce the provisions of Section 2 hereof. Any other covenant or provision of this Agreement that
may be determined to be invalid, illegal or unenforceable shall be ineffective only to the extent of such invalidity, illegality or unenforceability without invalidating
or rendering unenforceable any remaining provisions of this Agreement.
6.
Tolling Period . The obligations contained in Section 2 hereof shall be extended by any length of time during which Fortress is or was in breach
of any such obligations.
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7.
Acknowledgments . Fortress hereby acknowledges and agrees that (a) this Agreement (including the time, scope (geographic or otherwise) or
any other limitations provided in Section 2 hereof) is reasonable and necessary for the protection of the immediate interests of Buyer, and that any violation of this
Agreement would cause substantial injury to Buyer and that Buyer would not have entered into the SPMA, this Agreement and the other Ancillary Agreements
without receiving the additional consideration offered by Fortress in binding itself to this Agreement; (b) the scope of this Agreement, in terms of duration,
geographic area, activities restricted and otherwise, is reasonable; and (c) counsel for Fortress has reviewed this Agreement.
8.

Miscellaneous .
a.

Entire Agreement. This Agreement constitutes the entire agreement between the parties hereto with respect to the subject matter of this
Agreement and supersedes any and all prior agreements, negotiations, correspondence, undertakings, understandings and communications
of the parties hereto with respect to the subject matter of this Agreement.

b.

Transaction costs . Except as otherwise provided herein, the parties to this Agreement will pay their own costs and expenses (including
legal, accounting and other fees) relating to this Agreement.

c.

Modifications. Any amendment or modification to this Agreement, including this undertaking itself, shall only be valid if effected by an
instrument or instruments in writing and shall be effective against each of the parties hereto that has signed such instrument or instruments.
The parties agree that they jointly negotiated and prepared this Agreement and that this Agreement will not be construed against any party
on the grounds that such party prepared or drafted the same.

d . notices . Notices will be deemed to have been received (a) upon receipt of a registered letter, (b) three Business Days following proper
deposit with an internationally recognized express overnight delivery service, or (c) in the case of transmission by email, as of the date so
transmitted (or if so transmitted after normal business hours at the place of the recipient, on the Business Day following such transmission):
If to Fortress:
Fortress Biotech, Inc.
2 Gansevoort Street, 9th Floor
New York, NY 10014
Attn: Dr. Lindsay Rosenwald, M.D.
Email: lrosenwald@fortressbiotech.com
With a copy (which shall not constitute notice) to:
Fortress Biotech, Inc.
2 Gansevoort Street, 9th Floor
New York, NY 10014
Attn: Samuel W. Berry, Esq.
Email: sberry@fortressbiotech.com
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If to Buyer:
InvaGen Pharmaceuticals Inc.
Site B, 7 Oser Ave.
Hauppauge, NY 11788
c/o
A.S. Kumar, Esq.
Global General Counsel
Cipla Ltd.
Cipla House, Peninsula Business Park,
Ganapatrao Kadam Marg, Lower Parel West,
Mumbai, Maharashtra 400013, India
Email: as.kumar@cipla.com and cosecretary@cipla.com
With a copy (which shall not constitute notice) to:
InvaGen Pharmaceuticals Inc.
Site B, 7 Oser Ave.
Hauppauge, NY 11788
c/o
Nishant Saxena
Global Chief Strategy Officer
Cipla Ltd.
Cipla House, Peninsula Business Park,
Ganapatrao Kadam Marg, Lower Parel West,
Mumbai, Maharashtra 400013, India
Email: nishant.saxena@cipla.com
With a copy (which shall not constitute notice) to:
Hughes Hubbard & Reed LLP
One Battery Park Plaza
New York, NY 10004-1482
Attn: Kenneth A. Lefkowitz
Email: ken.lefkowitz@hugheshubbard.com
or to such other address as may be hereafter communicated in writing by the parties in a notice given in accordance with this Section 8(d) ,
which address shall then apply to the respective notice provisions of the SPMA and all other Ancillary Agreements.
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e.

Public Announcements. Except as required by Legal Requirements or by the requirements of any stock exchange on which the securities
of a party hereto or any of its Affiliates are listed, no party to this Agreement will make, or cause to be made, any press release or public
announcement in respect of this Agreement or the transactions contemplated hereby or otherwise communicate with any news media with
respect to the foregoing without prior notification to the other parties, and the parties to this Agreement will consult with each other and
cooperate as to the form, timing and contents of any such press release, public announcement or disclosure.

f.

severability . Each provision of this Agreement will be interpreted in such manner as to be effective and valid under applicable Legal
Requirements, but if any provision of this Agreement is found to be unenforceable or invalid under applicable Legal Requirements, such
provision will be ineffective only to the extent of such unenforceability or invalidity, and the parties will negotiate in good faith to modify
this Agreement so that the unenforceable or invalid provision is replaced by such valid and enforceable provision which the parties consider,
in good faith, to match as closely as possible the invalid or unenforceable provision and to achieve the same or a similar economic effect
and to give effect to the parties’ original intent. The remaining provisions of this Agreement will continue to be binding and in full force and
effect.

g.

Assignment . No party hereto may assign, in whole or in part, or delegate all or any part of its rights, interests or obligations under this
Agreement without the prior written consent of the other party. Any assignment or delegation made without such consent will be void.
Notwithstanding the foregoing, Buyer shall be entitled to (a) assign its rights under this Agreement to any one of its Affiliates, and (b)
assign any or all of its rights and obligations under this Agreement (in whole or in part) as collateral security in a financing transaction.

h.

Governing Law . This Agreement and any claims or causes of action pursuant to it will be governed by and construed in accordance with
the laws of the State of Delaware, without regard for its principles of conflict of laws.

i.

specific Performance . Each party acknowledges and agrees that the other party would be irreparably damaged if the provisions of this
Agreement are not performed in accordance with their terms and that any breach of this Agreement and the non-consummation of the
transactions contemplated hereby by either party could not be adequately compensated in all cases by monetary damages alone.
Accordingly, in addition to any remedy to which such other party may be entitled under Section 8(j) , provisional measures and injunctive
relief necessary to protect the possibility of each party to seek specific performance from the other from the tribunal referred to in Section
8(j) can be sought from any court of competent jurisdiction. Each of the parties hereto (i) agrees that it shall not oppose the granting of any
such relief and (ii) hereby irrevocably waives any requirement for the security or posting of any bond in connection with any such relief (it
is understood that clause (i) of this sentence is not intended to, and shall not, preclude any party hereto from litigating on the merits the
substantive claim to which such remedy relates).
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j.

submission to Jurisdiction . Each of the parties hereto irrevocably agrees that any Proceeding with respect to this Agreement and the rights
and obligations arising hereunder, or for recognition and enforcement of any judgment in respect of this Agreement and the rights and
obligations arising hereunder brought by any other party hereto or its successors or assigns, shall be brought and determined exclusively in
the Court of Chancery of the State of Delaware, or in the event (but only in the event) that such court does not have subject matter
jurisdiction over such action or proceeding, in the federal courts sitting in the State of Delaware. Each of the parties hereto agrees that
mailing of process or other papers in connection with any such action or proceeding in the manner provided in Section 8(d) , or in such
other manner as may be permitted by applicable Legal Requirements, will be valid and sufficient service thereof. Each of the parties hereto
hereby irrevocably submits with regard to any such action or proceeding for itself and in respect of its property, generally and
unconditionally, to the personal jurisdiction of the aforesaid courts and agrees that it will not bring any action relating to this Agreement or
any of the transactions contemplated by this Agreement in any court or tribunal other than the aforesaid courts. Each of the parties hereto
hereby irrevocably waives, and agrees not to assert, by way of motion, as a defense, counterclaim, or otherwise, in any action or proceeding
with respect to this Agreement and the rights and obligations arising hereunder, or for recognition and enforcement of any judgment in
respect of this Agreement and the rights and obligations arising hereunder: (a) any claim that it is not personally subject to the jurisdiction of
the above named courts for any reason other than the failure to serve process in accordance with this Section 8(j) ; (b) any claim that it or its
property is exempt or immune from jurisdiction of any such court or from any legal process commenced in such courts (whether through
service of notice, attachment prior to judgment, attachment in aid of execution of judgment, execution of judgment or otherwise); and (c) to
the fullest extent permitted by the applicable Legal Requirements, any claim that (i) the suit, action or proceeding in such court is brought in
an inconvenient forum, (ii) the venue of such suit, action or proceeding is improper, or (iii) this Agreement, or the subject matter hereof,
may not be enforced in or by such courts.
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k.

Waiver of Jury Trial . EACH PARTY ACKNOWLEDGES AND AGREES THAT ANY CONTROVERSY WHICH MAY ARISE
UNDER THIS AGREEMENT IS LIKELY TO INVOLVE COMPLICATED AND DIFFICULT ISSUES AND, THEREFORE, EACH
SUCH PARTY IRREVOCABLY AND UNCONDITIONALLY WAIVES ANY RIGHT IT MAY HAVE TO A TRIAL BY JURY IN
RESPECT OF ANY LEGAL ACTION ARISING OUT OF OR RELATING TO THIS AGREEMENT OR THE TRANSACTIONS
CONTEMPLATED HEREBY . EACH PARTY TO THIS AGREEMENT CERTIFIES AND ACKNOWLEDGES THAT: (A) NO
REPRESENTATIVE OF ANY OTHER PARTY HAS REPRESENTED, EXPRESSLY OR OTHERWISE, THAT SUCH OTHER PARTY
WOULD NOT SEEK TO ENFORCE THE FOREGOING WAIVER IN THE EVENT OF A LEGAL ACTION; (B) SUCH PARTY HAS
CONSIDERED THE IMPLICATIONS OF THIS WAIVER; (C) SUCH PARTY MAKES THIS WAIVER VOLUNTARILY; AND (D)
SUCH PARTY HAS BEEN INDUCED TO ENTER INTO THIS AGREEMENT BY, AMONG OTHER THINGS, THE MUTUAL
WAIVERS AND CERTIFICATIONS IN THIS SECTION 8(k) .

l.

Waiver. Any term or condition of this Agreement may be waived at any time by the party that is entitled to the benefit thereof, but no such
waiver shall be effective unless set forth in a written instrument duly executed by or on behalf of the party waiving such term or condition,
and no waiver by any party of any default, misrepresentation, or breach of warranty or covenant hereunder, shall be deemed to extend to any
prior or subsequent default, misrepresentation, or breach of warranty, covenant or agreement hereunder or affect in any way any rights
arising by virtue of any such prior or subsequent occurrence. No failure or delay of any party in exercising any right or remedy hereunder
shall operate as a waiver thereof, and no waiver by any party of any term or condition of this Agreement, in any one or more instances, shall
be deemed to be or construed as a waiver of the same or any other term or condition of this Agreement on any future occasion.

m. counterparts; Facsimile signature . This Agreement may be executed in one (1) or more counterparts, by original or facsimile (or other
such electronically transmitted) signature, each of which will be deemed an original, but all of which will constitute one and the same
instrument. Any party executing this Agreement by facsimile (or other such electronically transmitted) signature shall, upon request from
another party hereto, promptly deliver to the requesting party an original counterpart of such signature.
n.

rights cumulative . All rights and remedies of each of the parties under this Agreement will be cumulative, and the exercise of one or
more rights or remedies will not preclude the exercise of any other right or remedy available under this Agreement or applicable Legal
Requirements.
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o.

Interpretation . (a) The words “hereof”, “herein”, and “hereunder” and words of similar import, when used in this Agreement, shall refer to
this Agreement as a whole and not to any particular provision of this Agreement; (b) the words “date hereof,” when used in this Agreement,
shall refer to the date set forth in the Preamble; (c) the terms defined in the singular have a comparable meaning when used in the plural, and
vice versa; (d) the terms defined in the present tense have a comparable meaning when used in the past tense, and vice versa; (e) any
references herein to a specific Section or Article shall refer, respectively, to Sections or Articles of this Agreement; (f) wherever the word
“include”, “includes”, or “including” is used in this Agreement, it shall be deemed to be followed by the words “without limitation”;
(g) references herein to any gender includes each other gender; (h) the word “or” shall not be exclusive; (i) the headings herein are for
convenience of reference only, do not constitute part of this Agreement and shall not be deemed to limit or otherwise affect any of the
provisions hereof; (j) any references herein to any Governmental Authority shall be deemed to also be a reference to any successor
Governmental Authority thereto; and (k) the parties hereto have participated jointly in the negotiation and drafting of this Agreement and, in
the event that an ambiguity or question of intent or interpretation arises, this Agreement shall be construed as jointly drafted by the parties
hereto and no presumption or burden of proof shall arise favoring or disfavoring any party by virtue of the authorship of any provision of
this Agreement.

p.

survival. This Section 8 shall survive any termination of this Agreement.
[SIGNATURE PAGE TO FOLLOW]
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IN WITNESS WHEREOF, the parties hereto have executed this Agreement as of the date first set forth above.
Fortress Biotech, Inc.
By: /s/ Lindsay A. Rosenwald
Name: Lindsay A. Rosenwald
Title: President and CEO
InvaGen Pharmaceuticals Inc.
By: /s/ Deepak Agarwal
Name: Deepak Agarwal
Title: CFO
[ Signature Page to Fortress Restrictive Covenant Agreement ]

schedule 1
Robert Criscola – may leave the Company and transition to an Affiliate of Fortress after the filing of the NDA by the Company.
Amy Wheeler – may leave the Company and transition to an Affiliate of Fortress after the Company completes its abdominoplasty study.
[ Signature Page to Fortress Restrictive Covenant Agreement ]

Exhibit 10.8
EXEcuTIon coPy
EXHIBIT G
InDEMnIFIcATIon AGrEEMEnT
THIs InDEMnIFIcATIon AGrEEMEnT (as amended or modified from time to time, this “ Agreement ”) is made and entered into as of November
12, 2018, by and among InvaGen Pharmaceuticals Inc., a New York Corporation (“ Buyer ”), and Fortress Biotech, Inc., a Delaware corporation (“ Fortress ”).
rEcITALs
WHErEAs , Buyer, Madison Pharmaceuticals Inc., a Delaware corporation and wholly-owned Subsidiary of Buyer, and Avenue Therapeutics, Inc., a
Delaware corporation (the “ Company ”), have entered into that certain Stock Purchase and Merger Agreement, dated as of the date of this Agreement (the “
SPMA ”); and
WHErEAs , Fortress is receiving a substantial economic benefit from the transactions contemplated by the SPMA, and Buyer would not have entered
into the SPMA without the execution and delivery by Fortress of this Agreement.
noW, THErEForE , in consideration of the foregoing and the respective representations and warranties, covenants and agreements set forth in this
Agreement, and other good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, effective as of the First Stage Closing (as
defined in the SPMA) (the “ Effective Date ”), the parties hereto agree as follows:
1.

Definitions .
Capitalized terms used but not defined in this Agreement shall have the respective meanings ascribed to them in the SPMA.

2.

Indemnification .

(a)
Subject to the other provisions of this Section 2 , from the First Stage Closing until the Second Stage Closing (it being agreed
that any claim with respect to which Fortress has been given an Indemnification Notice at or prior to the Second Stage Closing shall survive the Second Stage
Closing or the termination of the SPMA pursuant to Section 10.5 thereof), Fortress agrees to indemnify and hold harmless the Buyer Indemnified Parties from and
against all Losses asserted (or to be asserted as of the Second Stage Closing giving effect to the Second Stage Closing) against, imposed (or to be imposed as of the
Second Stage Closing giving effect to the Second Stage Closing) upon or sustained (to be sustained as of the Second Stage Closing giving effect to the Second
Stage Closing) or incurred (to be incurred as of the Second Stage Closing giving effect to the Second Stage Closing) as a result of, arising out of or in connection
with any breach or inaccuracy as of (i) the Signing Date, (ii) the First Stage Closing Date as if made at and as of such time (except to the extent expressly made as
of an earlier date, in which case as of such date) and (iii) the Second Stage Closing Date as if made at and as of such time (except to the extent expressly made as
of an earlier date, in which case as of such date), in each case, of any representation or warranty of the Company contained in the SPMA or any Ancillary
Agreement, provided , that, in each case, for purposes of determining if there is any such breach or inaccuracy and for purposes of calculating any Losses arising
from such breach or inaccuracy, such representations and warranties shall be read as if they were not qualified by any concept of “material,” “materiality” or
“Material Adverse Effect” or a similar qualification; provided that, such materiality read out shall not apply to the representations contained in Section 5.4 and
Section 5.10 of the SPMA and the defined term “Material Contract”, and provided further that changes in the share price of the Common Shares shall not alone
constitute a “Loss” for purposes of this Section 2) .

(b)

Notwithstanding anything in this Agreement to the contrary:

(i)
except in the case of fraud or intentional misrepresentation, Fortress shall not be liable for any claim for indemnification
pursuant to Section 2(a) (other than with respect to any breach or inaccuracy of any Fundamental Representation) unless and until the aggregate
amount of indemnifiable Losses which may be recovered from Fortress equals or exceeds $150,000, in which case Fortress shall be liable for the
full amount of such Losses from the first dollar thereof;
(ii)
except in the case of fraud or intentional misrepresentation, the maximum liability of Fortress pursuant to Section 2(a) (other
than with respect to any breach or inaccuracy of any Fundamental Representation) shall in no event exceed $7,000,000;
(iii)
except in the case of fraud or intentional misrepresentation, the maximum liability of Fortress pursuant to Section 2(a) solely
with respect to any breach or inaccuracy of any Fundamental Representation shall in no event exceed $35,000,000; and
(iv)
except in the case of fraud or intentional misrepresentation, in no event shall the maximum liability of Fortress pursuant to
Section 2(a) exceed $35,000,000 in the aggregate.
(c)
Notwithstanding anything in this Agreement to the contrary, in no event shall Losses of any Person include any punitive
damages, except to the extent payable to a third party. No investigation by any Person, or information provided, made available or delivered to any Person, or any
knowledge that any Person may have shall affect any representations or warranties or rights contained in this Agreement or any Ancillary Agreement.
Notwithstanding anything to the contrary, no Buyer Indemnified Party shall have any obligation to pursue the Company for any Losses relating to any breach or
inaccuracy of any representation or warranty of the Company contained in the SPMA or in any Ancillary Agreement, and in no event shall Fortress or any of its
Affiliates make any claim, including any claims for contribution, against the Company, Buyer or their respective Affiliates with respect to any such breaches or
inaccuracies or with respect to any indemnification amounts paid or payable hereunder, the SPMA or any other Ancillary Agreement.
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(d)
Fortress and Buyer agree to treat all indemnification payments made under this Agreement as an adjustment to the Stock
Purchase Price for Tax purposes and shall be treated as such by Fortress and Buyer on their Tax Returns to the greatest extent permitted by Legal Requirement.
(e)
From the First Stage Closing until the Second Stage Closing, the indemnities provided for in this Section 2 are the sole and
exclusive monetary remedies of the Buyer Indemnified Parties against Fortress for any breach of or inaccuracy in any representations or warranty of the Company
set forth in the SPMA; it being understood that the foregoing limitations shall not apply in respect of a claim of fraud or intentional misrepresentation. To the
extent that Buyer has obtained the insurance coverage referred to in Section 11 of the SPMA (the “ R&WI ”), Buyer shall first use reasonable best efforts to pursue
any claims that it could otherwise have brought against Fortress under this Section 2 against the insurer providing the R&WI to the extent such claims are covered
by the R&WI, it being agreed that Buyer shall not be limited to exercise its rights under this Section 2 to the extent that (i) there is no R&WI or (ii) the R&WI does
not cover Losses indemnifiable under this Section 2 (including due to fraud or intentional misrepresentation), it being further agreed that nothing herein shall
preclude any Buyer Indemnified Party from (A) delivering an Indemnification Notice to Fortress (even though Buyer is pursuing the insurer providing the R&WI),
(B) pursuing Fortress hereunder if Buyer does not reach an agreement with the insurer providing the R&WI within 30 days of making the claim to such insurer or
(C) pursuing Fortress hereunder (without first pursuing the insurer providing the R&WI) within 90 days prior to the Second Stage Closing.
(f)
Subject to the other provisions of this Section 2 , whenever any claim shall arise for indemnification under this Section 2 , the
Buyer Indemnified Parties, shall notify Fortress in writing (the “ Indemnification Notice ”) within 30 days of becoming aware of the claim, which writing shall
include the facts reasonably available to the Buyer Indemnified Parties constituting the basis for such claim, the specific section of the SPMA or Ancillary
Agreement upon which the claim is based and an estimate, if reasonable practicable, of the amount of Losses asserted (or to be asserted as of the Second Stage
Closing giving effect to the Second Stage Closing) against, imposed (or to be imposed as of the Second Stage Closing giving effect to the Second Stage Closing)
upon or sustained (to be sustained as of the Second Stage Closing giving effect to the Second Stage Closing) or incurred (to be incurred as of the Second Stage
Closing giving effect to the Second Stage Closing) by the Buyer Indemnified Party; provided , however , that the failure of the Buyer Indemnified Party to provide
such notice shall not affect the indemnification obligations of Fortress except to the extent that Fortress is actually materially prejudiced as a result of such failure;
provided, further, that, without limiting the provisions of this Agreement, the Buyer Indemnified Parties shall have the right to deliver such Indemnification Notice
after the consummation of the First Stage Closing and prior to, or concurrently with, the consummation of the Second Stage Closing with respect to any
representation or warranty of the Company contained in the SPMA or any Ancillary Agreement that Buyer in good faith expects will be breached or inaccurate as
of the Second Stage Closing Date as if made at and as of such time (except to the extent expressly made as of an earlier date, in which case as of such date). If
Fortress does not notify the Buyer Indemnified Party within thirty (30) days following its receipt of an Indemnification Notice that Fortress disputes its liability to
the Buyer Indemnified Party hereunder, such claim specified by the Buyer Indemnified Party in such Indemnification Notice shall be conclusively deemed a
liability of Fortress hereunder and Fortress shall pay the amount of such liability to the Buyer Indemnified Party on demand. If Fortress agrees that it has an
indemnification obligation but asserts that it is obligated to pay a lesser amount than that claimed by the Buyer Indemnified Party, Fortress shall pay such lesser
amount promptly to the Buyer Indemnified Party, without prejudice to or waiver of the Buyer Indemnified Party’s claim for the difference. Buyer and Fortress
hereby covenant and agree that, to the extent there is a disagreement with respect to a claim for indemnification under this Section 2 , they shall negotiate in good
faith to arrive at a resolution of such disagreement. Fortress shall pay to the Buyer Indemnified Parties any amount of Losses stated in an Indemnity Determination
(as defined below) on demand. “ Outstanding Indemnification Amount ” means the sum of the amount of Losses stated in all Indemnity Determinations with
respect to all indemnification claims by all Buyer Indemnified Parties pursuant to this Agreement to the extent not actually paid by Fortress to the applicable Buyer
Indemnified Parties as of the Second Stage Closing.
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(g)
Subject to the other provisions of this Section 2 , upon a determination of an indemnification claim made by the Buyer
Indemnified Party, whether such determination is by reason of (a) the mutual agreement of Fortress and the Buyer Indemnified Party (or deemed to be a liability of
Fortress pursuant to Section 2(f) ), or (b) a judgment or award of a court of competent jurisdiction (each an “ Indemnity Determination ”), then the amount of the
Losses stated in such Indemnity Determination shall be paid by Fortress in accordance with the terms of this Section 2 (without prejudice to the Buyer Indemnified
Parties’ or Fortress’s right to appeal any such decision, provided that such payment obligation shall not be affected by, delayed or stayed by any such pending
appeal), it being agreed that Fortress’ obligation to pay any Post-Closing Indemnification Amount or Adjusted Pre-Closing Indemnification Amount shall be
limited to the Fortress Portion multiplied by such Post-Closing Indemnification Amount or Adjusted Pre-Closing Indemnification Amount, as applicable.
(h)
For purposes of this Agreement, “ Fundamental Representations ” means (x) the representations and warranties of the
Company contained in Section 5.1, Section 5.3, Section 5.4(c), Section 5.5(a), Section 5.5(b), Section 5.5(c), Section 5.8, Section 5.9, Section 5.11, Section 5.14,
Section 5.16, Section 5.17 and Section 5.20 of the SPMA and (y) the representations and warranties of the Company contained in any Ancillary Agreement that are
substantially similar to the representations and warranties referred to in the foregoing clause (x) of this Section 2(h) .
(i)
In case of any Proceeding with respect to this Agreement and the rights and obligations arising hereunder, or for recognition
and enforcement of any judgment in respect of this Agreement and the rights and obligations arising hereunder, Fortress shall use its reasonable best efforts to
expedite the resolution of such Proceeding, and acknowledges and agrees that time is of the essence to the Buyer Indemnified Parties in terms of such resolution.
(j)
With respect to any indemnification claim by a Buyer Indemnified Party hereunder that is not subject to an Indemnity
Determination prior to the Second Stage Closing, if, after the Second Stage Closing, a court of competent jurisdiction dismisses such indemnification claim on the
grounds that it was a frivolous claim, and such dismissal becomes final and not subject to any further appeals or the time for giving notice to take such appeals has
lapsed and no such notice was filed, then Buyer shall reimburse Fortress for its reasonable and documented legal fees and expenses incurred in connection with the
defense of such indemnification claim.
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3.

representations and Warranties .
Fortress represents and warrants to Buyer as follows:

(a)
(i) It is a corporation duly organized, validly existing and in good standing under the laws of Delaware, (ii) it is duly licensed
and qualified to conduct its business in each jurisdiction where the nature of the properties owned, leased or operated by it and the business transacted by it requires
such licensing or qualification, except where any such failures to be so qualified or licensed have not had, or are not reasonably likely to have, a material adverse
effect on the ability of Fortress to perform its obligations under or to consummate the transactions contemplated by this Agreement, and (iii) it holds all necessary
corporate power and authority to own, license and operate its assets and properties, to conduct its business, to enter into this Agreement, to perform its obligations
hereunder and to consummate the transactions contemplated hereby.
(b)
The execution and delivery of this Agreement by Fortress and the performance by Fortress of its obligations hereunder have
been duly authorized by all requisite action on the part of Fortress, and no other actions or proceedings on the part of Fortress are necessary to authorize the
execution and delivery of this Agreement.
(c)
This Agreement has been duly executed and delivered by Fortress and constitutes the valid and binding agreement of Fortress,
enforceable against Fortress in accordance with its terms.
(d)
The execution or delivery by Fortress of this Agreement or the performance by Fortress of its obligations under this
Agreement will not (i) result in any breach of any provision of Fortress’ certificate of incorporation or bylaws, as amended, (ii) result in any breach of, require
(with or without notice or lapse of time or both) any payment, consent or notice or constitute a default (or give rise to any right of purchase, termination,
amendment, acceleration or cancellation) under any Contract or order or judgment to which Fortress is a party or by which it or its assets are bound, (iii) result in
the creation of an Encumbrance, or (iv) violate any applicable Legal Requirement, other than, in the case of clauses (ii) through (iv), such breaches, defaults or
violations that have not had, or are not reasonably likely to have, a material adverse effect on the ability of Fortress to perform its obligations under or to
consummate the transactions contemplated by this Agreement.
4.

Miscellaneous .

(a)
Entire Agreement . This Agreement, together with all other documents referred to herein, constitutes the entire agreement
between the parties hereto with respect to the subject matter of this Agreement and supersedes any and all prior agreements, negotiations, correspondence,
undertakings, understandings and communications of the parties hereto with respect to the subject matter of this Agreement. Nothing contained in this Agreement
shall be deemed or construed as creating a joint venture or partnership between any of the parties hereto.
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(b)
Transaction Costs . Except as otherwise provided herein, the parties to this Agreement will pay their own costs and expenses
(including legal, accounting and other fees) relating to this Agreement.
(c)
Modifications . Any amendment or modification to this Agreement, including this undertaking itself, shall only be valid if
effected by an instrument or instruments in writing and shall be effective against each of the parties hereto that has signed such instrument or instruments. The
parties agree that they jointly negotiated and prepared this Agreement and that this Agreement will not be construed against any party on the grounds that such
party prepared or drafted the same.
(d)
Notices . Notices will be deemed to have been received (a) upon receipt of a registered letter, (b) three Business Days
following proper deposit with an internationally recognized express overnight delivery service, or (c) in the case of transmission by email, as of the date so
transmitted (or if so transmitted after normal business hours at the place of the recipient, on the Business Day following such transmission):
If to Fortress:
Fortress Biotech, Inc.
2 Gansevoort Street, 9th Floor
New York, NY 10014
Attn: Dr. Lindsay Rosenwald, M.D.
Email: lrosenwald@fortressbiotech.com
With a copy (which shall not constitute notice) to:
Fortress Biotech, Inc.
2 Gansevoort Street, 9th Floor
New York, NY 10014
Attn: Samuel W. Berry, Esq.
Email: sberry@fortressbiotech.com
If to Buyer:
InvaGen Pharmaceuticals Inc.
Site B, 7 Oser Ave.
Hauppauge, NY 11788
c/o
A.S. Kumar, Esq.
Global General Counsel
Cipla Ltd.
Cipla House, Peninsula Business Park,
Ganapatrao Kadam Marg, Lower Parel West,
Mumbai, Maharashtra 400013, India
Email: as.kumar@cipla.com and cosecretary@cipla.com
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With a copy (which shall not constitute notice) to:
InvaGen Pharmaceuticals Inc.
Site B, 7 Oser Ave.
Hauppauge, NY 11788
c/o
Nishant Saxena
Global Chief Strategy Officer
Cipla Ltd.
Cipla House, Peninsula Business Park,
Ganapatrao Kadam Marg, Lower Parel West,
Mumbai, Maharashtra 400013, India
Email: nishant.saxena@cipla.com
With a copy (which shall not constitute notice) to:
Hughes Hubbard & Reed LLP
One Battery Park Plaza
New York, NY 10004-1482
Attn: Kenneth A. Lefkowitz
Email: ken.lefkowitz@hugheshubbard.com
or to such other address as may be hereafter communicated in writing by the parties in a notice given in accordance with this Section 4(d) , which address shall
then apply to the respective notice provisions of the SPMA and all other Ancillary Agreements.
(e)
Public Announcements . Except as required by Legal Requirements or by the requirements of any stock exchange on which
the securities of a party hereto or any of its Affiliates are listed, no party to this Agreement will make, or cause to be made, any press release or public
announcement in respect of this Agreement or the transactions contemplated hereby or otherwise communicate with any news media with respect to the foregoing
without prior notification to the other parties, and the parties to this Agreement will consult with each other and cooperate as to the form, timing and contents of
any such press release, public announcement or disclosure.
(f)
Severability . Each provision of this Agreement will be interpreted in such manner as to be effective and valid under
applicable Legal Requirements, but if any provision of this Agreement is found to be unenforceable or invalid under applicable Legal Requirements, such
provision will be ineffective only to the extent of such unenforceability or invalidity, and the parties will negotiate in good faith to modify this Agreement so that
the unenforceable or invalid provision is replaced by such valid and enforceable provision which the parties consider, in good faith, to match as closely as possible
the invalid or unenforceable provision and to achieve the same or a similar economic effect and to give effect to the parties’ original intent. The remaining
provisions of this Agreement will continue to be binding and in full force and effect.
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(g)
Assignment . No party hereto may assign, in whole or in part, or delegate all or any part of its rights, interests or obligations
under this Agreement without the prior written consent of the other party. Any assignment or delegation made without such consent will be void. Notwithstanding
the foregoing, Buyer shall be entitled to (a) assign its rights under this Agreement to any one of its Affiliates, and (b) assign any or all of its rights and obligations
under this Agreement (in whole or in part) as collateral security in a financing transaction.
(h)
Confidentiality Agreement . The terms of the Confidentiality Agreement are hereby incorporated herein by reference and will
continue in full force and effect until expiration or termination in accordance with the terms therein.
(i)
Governing Law . This Agreement and any claims or causes of action pursuant to it will be governed by and construed in
accordance with the laws of the State of Delaware, without regard for its principles of conflict of laws.
(j)
Specific Performance . Each party acknowledges and agrees that the other party would be irreparably damaged if the
provisions of this Agreement are not performed in accordance with their terms and that any breach of this Agreement and the non-consummation of the
transactions contemplated hereby by either party could not be adequately compensated in all cases by monetary damages alone. Accordingly, in addition to any
remedy to which such other party may be entitled under Section 4(k) , provisional measures and injunctive relief necessary to protect the possibility of each party
to seek specific performance from the other from the tribunal referred to in Section 4(k) can be sought from any court of competent jurisdiction. Each of the parties
hereto (i) agrees that it shall not oppose the granting of any such relief and (ii) hereby irrevocably waives any requirement for the security or posting of any bond in
connection with any such relief (it is understood that clause (i) of this sentence is not intended to, and shall not, preclude any party hereto from litigating on the
merits the substantive claim to which such remedy relates).
(k)
Submission to Jurisdiction . Each of the parties hereto irrevocably agrees that any Proceeding with respect to
this Agreement and the rights and obligations arising hereunder, or for recognition and enforcement of any judgment in respect of this Agreement and the rights
and obligations arising hereunder brought by any other party hereto or its successors or assigns, shall be brought and determined exclusively in the Court of
Chancery of the State of Delaware, or in the event (but only in the event) that such court does not have subject matter jurisdiction over such action or proceeding,
in the federal courts sitting in the State of Delaware. Each of the parties hereto agrees that mailing of process or other papers in connection with any such action or
proceeding in the manner provided in Section 4(d) , or in such other manner as may be permitted by applicable Legal Requirements, will be valid and sufficient
service thereof. Each of the parties hereto hereby irrevocably submits with regard to any such action or proceeding for itself and in respect of its property, generally
and unconditionally, to the personal jurisdiction of the aforesaid courts and agrees that it will not bring any action relating to this Agreement or any of the
transactions contemplated by this Agreement in any court or tribunal other than the aforesaid courts. Each of the parties hereto hereby irrevocably waives, and
agrees not to assert, by way of motion, as a defense, counterclaim, or otherwise, in any action or proceeding with respect to this Agreement and the rights and
obligations arising hereunder, or for recognition and enforcement of any judgment in respect of this Agreement and the rights and obligations arising hereunder: (a)
any claim that it is not personally subject to the jurisdiction of the above named courts for any reason other than the failure to serve process in accordance with this
Section 4(k) ; (b) any claim that it or its property is exempt or immune from jurisdiction of any such court or from any legal process commenced in such courts
(whether through service of notice, attachment prior to judgment, attachment in aid of execution of judgment, execution of judgment or otherwise); and (c) to the
fullest extent permitted by the applicable Legal Requirements, any claim that (i) the suit, action or proceeding in such court is brought in an inconvenient forum,
(ii) the venue of such suit, action or proceeding is improper, or (iii) this Agreement, or the subject matter hereof, may not be enforced in or by such courts.
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(l)
Waiver of Jury Trial . EACH PARTY ACKNOWLEDGES AND AGREES THAT ANY CONTROVERSY WHICH MAY
ARISE UNDER THIS AGREEMENT IS LIKELY TO INVOLVE COMPLICATED AND DIFFICULT ISSUES AND, THEREFORE, EACH SUCH PARTY
IRREVOCABLY AND UNCONDITIONALLY WAIVES ANY RIGHT IT MAY HAVE TO A TRIAL BY JURY IN RESPECT OF ANY LEGAL ACTION
ARISING OUT OF OR RELATING TO THIS AGREEMENT OR THE TRANSACTIONS CONTEMPLATED HEREBY . EACH PARTY TO
THIS AGREEMENT CERTIFIES AND ACKNOWLEDGES THAT: (A) NO REPRESENTATIVE OF ANY OTHER PARTY HAS REPRESENTED,
EXPRESSLY OR OTHERWISE, THAT SUCH OTHER PARTY WOULD NOT SEEK TO ENFORCE THE FOREGOING WAIVER IN THE EVENT OF A
LEGAL ACTION; (B) SUCH PARTY HAS CONSIDERED THE IMPLICATIONS OF THIS WAIVER; (C) SUCH PARTY MAKES THIS WAIVER
VOLUNTARILY; AND (D) SUCH PARTY HAS BEEN INDUCED TO ENTER INTO THIS AGREEMENT BY, AMONG OTHER THINGS, THE MUTUAL
WAIVERS AND CERTIFICATIONS IN THIS SECTION 4(l) .
(m)
Waiver . Any term or condition of this Agreement may be waived at any time by the party that is entitled to the benefit
thereof, but no such waiver shall be effective unless set forth in a written instrument duly executed by or on behalf of the party waiving such term or condition, and
no waiver by any party of any default, misrepresentation, or breach of warranty or covenant hereunder, shall be deemed to extend to any prior or subsequent
default, misrepresentation, or breach of warranty, covenant or agreement hereunder or affect in any way any rights arising by virtue of any such prior or subsequent
occurrence. No failure or delay of any party in exercising any right or remedy hereunder shall operate as a waiver thereof, and no waiver by any party of any term
or condition of this Agreement, in any one or more instances, shall be deemed to be or construed as a waiver of the same or any other term or condition of this
Agreement on any future occasion.
(n)
Counterparts; Facsimile Signature . This Agreement may be executed in one (1) or more counterparts, by original or facsimile
(or other such electronically transmitted) signature, each of which will be deemed an original, but all of which will constitute one and the same instrument. A party
executing this Agreement by facsimile (or other such electronically transmitted) signature shall, upon request from another party, promptly deliver to the
requesting party an original counterpart of such signature.
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(o)
Rights Cumulative . All rights and remedies of each of the parties under this Agreement will be cumulative, and the exercise
of one or more rights or remedies will not preclude the exercise of any other right or remedy available under this Agreement or applicable Legal Requirements.
(p)
Interpretation . (a) The words “hereof”, “herein”, and “hereunder” and words of similar import, when used in this Agreement,
shall refer to this Agreement as a whole and not to any particular provision of this Agreement; (b) the words “date hereof,” when used in this Agreement, shall
refer to the date set forth in the Preamble; (c) the terms defined in the singular have a comparable meaning when used in the plural, and vice versa; (d) the terms
defined in the present tense have a comparable meaning when used in the past tense, and vice versa; (e) any references herein to a specific Section or Article shall
refer, respectively, to Sections or Articles of this Agreement; (f) wherever the word “include”, “includes”, or “including” is used in this Agreement, it shall be
deemed to be followed by the words “without limitation”; (g) references herein to any gender includes each other gender; (h) the word “or” shall not be exclusive;
(i) the headings herein are for convenience of reference only, do not constitute part of this Agreement and shall not be deemed to limit or otherwise affect any of
the provisions hereof; (j) any references herein to any Governmental Authority shall be deemed to also be a reference to any successor Governmental Authority
thereto; and (k) the parties hereto have participated jointly in the negotiation and drafting of this Agreement and, in the event that an ambiguity or question of
intent or interpretation arises, this Agreement shall be construed as jointly drafted by the parties hereto and no presumption or burden of proof shall arise favoring
or disfavoring any party by virtue of the authorship of any provision of this Agreement.
(q)
Effectiveness . This Agreement shall become effective as of the Effective Date. If the SPMA is terminated in accordance with
its terms prior to the First Stage Closing, this Agreement shall automatically terminate. This Agreement shall automatically terminate upon the Second Stage
Closing. Notwithstanding the preceding two sentences, this Section 4 shall survive any termination of this Agreement and any breach hereof prior to such
termination shall survive such termination. Notwithstanding anything herein to the contrary, the obligations under this Agreement shall not terminate with respect
to any claim, whether or not fixed as to liability or liquidated as to amount, with respect to which Fortress has been given an Indemnification Notice.
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In WITnEss WHErEoF , the parties have caused this Agreement to be duly executed as of the date first written above.
Fortress Biotech, Inc.
By:
Name:
Title:

/s/ Lindsay A. Rosenwald
Lindsay A. Rosenwald
President and CEO

InvaGen Pharmaceuticals Inc.
By:
Name:
Title:

/s/ Deepak Agarwal
Deepak Agarwal
CFO

[ Signature Page to Indemnification Agreement ]
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Exhibit 10.9
EXEcuTIon coPy
EXHIBIT H
Lu rEsTrIcTIvE covEnAnT AGrEEMEnT
THIs Lu rEsTrIcTIvE covEnAnT AGrEEMEnT (as may be amended or modified from time to time, this “ Agreement ”) is made and entered
into as of November 12, 2018, by and between InvaGen Pharmaceuticals Inc., a New York corporation (“ Buyer ”) and Lucy Lu, M.D. (“ Dr. Lu ”).
WHErEAs , Avenue Therapeutics, Inc., a Delaware corporation (the “ Company ”), Madison Pharmaceuticals, Inc., and Buyer have entered into that
certain Stock Purchase and Merger Agreement, dated as of the date hereof (the “ SPMA ”); and
WHErEAs , Dr. Lu is receiving a substantial economic benefit from the transactions contemplated by the SPMA, and Buyer would not have entered
into the SPMA without the execution and delivery by Dr. Lu of this Agreement.
noW THErEForE , in consideration of the mutual promises and covenants contained herein, and other good and valuable consideration, the receipt
and adequacy of which are hereby acknowledged, the parties agree as follows:
1.

Definitions . Capitalized terms used but not defined in this Agreement shall have the respective meanings ascribed to them in the SPMA.

2.

restrictive covenants .

(a)
For a period commencing on the date hereof and ending on the earlier of (i) (x) the termination of the SPMA in accordance with its
terms if at the time of such termination the First Stage Closing has not occurred or (y) the date that is five years after the termination of the SPMA in
accordance with its terms if at the time of such termination the First Stage Closing has occurred and (ii) five years after the Second Stage Closing Date
(such period, the “ Term ”), Dr. Lu shall not (and shall cause her Affiliates not to), on her own or through any other Person, engage or participate in, or
render services to (whether as owner, operator, member, stockholder, manager, consultant, strategic partner, employee or otherwise) any Person engaged
in, the business of hospital administered pain management anywhere in the world other than Canada, Central America or South America (a “ Competing
Business ”), including licensing, acquiring or seeking to develop Intellectual Property relating in any manner to hospital administered pain management,
including by means of a collaboration agreement, partnership, joint venture, or other investment, or through sponsorship, management, research or
development arrangements. During the Term, Dr. Lu shall not (and Dr. Lu shall cause her Affiliates not to), directly or indirectly, use or transfer to
another Person, or facilitate the use or transfer by or to another Person, of any Investigational New Drug, NDA, “regulatory documents”, “essential
documents” or any amendments thereto, any data or information contained in the files submitted to the FDA, or any other information or data, in each
case, related to the Product or improvements thereon.

(b)
During the Term, Dr. Lu shall not (and shall cause her Affiliates not to), directly or indirectly, (i) solicit for employment, recruit or
hire, either as an employee or a consultant, any employee, consultant or independent contractor of the Company or Buyer or any of their respective
Affiliates who was an employee, consultant or independent contractor of the Company or Buyer or any of their respective Affiliates as of the date of this
Agreement or at any time thereafter and prior to the expiration of the Term to become an employee or consultant of, or otherwise provide services to, Dr.
Lu, her Affiliates, or any entity to which she or any of them provide services, except, solely from and after the earlier of the Second Stage Closing and the
termination of the SPMA, where such action with regard to any person set forth on Schedule 1 would not constitute a breach of Section 2(a) above, (ii)
interfere or attempt to interfere with any transaction, agreement, prospective agreement, business opportunity or business relationship relating to the
Product in which the Company or Buyer or any of their respective Affiliates is involved in as of the date of this Agreement or at any time thereafter and
prior to the expiration of the Term or (iii) otherwise engage or participate in any effort or act to induce any Person to discontinue a relationship with the
Company or Buyer or any of their respective Affiliates.
(c)
Dr. Lu shall (and shall cause her Affiliates and Representatives to), keep confidential and not disclose to any other Person or use any
information, technology, know-how, trade secrets, product formulas, industrial designs, franchises, inventions or other industrial and intellectual property
in her possession or control regarding the Company or its businesses (unless and to the extent compelled to disclose by judicial or administrative process
or, in the opinion of its counsel, by other Legal Requirements). The obligations of Dr. Lu under this Section 2(c) shall not apply to information that (i) is
obtained from public information, (ii) is received from a third party after the date hereof not, to the actual knowledge of Dr. Lu after reasonable
investigation, subject to any obligation of confidentiality with respect to such information, or (iii) is or becomes known to the public, other than through a
breach of this Agreement.
3.

representations and Warranties. Dr. Lu represents and warrants to Buyer as follows:
(a)

Dr. Lu has read and understands the terms of this Agreement and agrees to be bound by its terms and conditions.

(b)

Dr. Lu has the requisite legal capacity to enter into and perform this Agreement.

(c)
This Agreement has been duly executed and delivered by Dr. Lu, and this Agreement constitutes the valid and binding agreement of
Dr. Lu enforceable against her in accordance with its terms.
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(d)
The execution or delivery by Dr. Lu of this Agreement or the performance by Dr. Lu of her obligations under this Agreement will not
(i) result in any breach of, require (with or without notice or lapse of time or both) any payment, consent or notice or constitute a default (or give rise to
any right of purchase, termination, amendment, acceleration or cancellation) under any Contract or order or judgment to which Dr. Lu is a party or by
which she or her assets are bound, (ii) result in the creation of an Encumbrance, or (iii) violate any applicable Legal Requirement, other than, in each case,
such breaches, defaults or violations that have not had, or are not reasonably likely to have, a material adverse effect on the ability of Dr. Lu to perform
her obligations under or to consummate the transactions contemplated by this Agreement.
4.
remedies . Buyer and Dr. Lu acknowledge and agree that the remedies at law for any breach by Dr. Lu of any of the covenants or provisions of
this Agreement are inadequate, and that Buyer shall be entitled to an injunction, specific performance or other equitable relief against Dr. Lu in the event of any
breach. Dr. Lu agrees to reimburse Buyer any and all fees, costs and expenses (including reasonable attorneys’ fees) incurred for purposes of enforcing this
Agreement in the event such enforcement is either consented to by Dr. Lu or ordered by a court of competent jurisdiction. Without limiting the foregoing, in the
event of a breach or threatened breach by Dr. Lu of the terms of this Agreement, Buyer shall be entitled, if it so elects, to: (a) have the provisions of this Agreement
specifically enforced by any court having equity jurisdiction or to enjoin Dr. Lu from any further violation of this Agreement; (b) require Dr. Lu to account for and
pay over to Buyer all compensation, profits, monies, accruals, increments or other benefits derived or received by Dr. Lu as the result of any transactions
constituting a breach of this Agreement, and Dr. Lu hereby agrees to promptly account for and pay over such benefits to Buyer; and (c) institute legal proceedings
to obtain other monetary damages for any such breach. Without limiting the foregoing, Buyer shall be entitled to set-off any amount owed by Dr. Lu under this
Agreement as a result of her breach hereof against any amount owed to Dr. Lu or any of its Affiliates under the SPMA or any Ancillary Agreement. Each of the
rights and remedies enumerated above shall be independent of the others, and shall be severally enforceable, and all of such rights and remedies shall be in addition
to, and not in lieu of, any other rights and remedies available to Buyer at law or in equity.
5.
severability . In the event that any of the covenants or provisions of Section 2 hereof may be determined to be invalid, illegal or unenforceable
by a court of competent jurisdiction in a final non-appealable judgment or order as a result of any time or scope (geographic or otherwise) limitations provided
therein, Buyer and Dr. Lu expressly agree that such covenants and provisions shall be effective nevertheless for the greatest period of time and within the greatest
scope (geographic or otherwise) that would not render them invalid, illegal or unenforceable, and in such event Dr. Lu hereby consents that such provisions may be
judicially modified accordingly in any proceeding brought to enforce the provisions of Section 2 hereof. Any other covenant or provision of this Agreement that
may be determined to be invalid, illegal or unenforceable shall be ineffective only to the extent of such invalidity, illegality or unenforceability without invalidating
or rendering unenforceable any remaining provisions of this Agreement.
6.
Tolling Period . The obligations contained in Section 2 hereof shall be extended by any length of time during which Dr. Lu is or was in breach
of any such obligations.
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7.
Acknowledgments . Dr. Lu hereby acknowledges and agrees that (a) this Agreement (including the time, scope (geographic or otherwise) or
any other limitations provided in Section 2 hereof) is reasonable and necessary for the protection of the immediate interests of Buyer, and that any violation of this
Agreement would cause substantial injury to Buyer and that Buyer would not have entered into the SPMA, this Agreement and the other Ancillary Agreements
without receiving the additional consideration offered by Dr. Lu in binding herself to this Agreement; (b) the scope of this Agreement, in terms of duration,
geographic area, activities restricted and otherwise, is reasonable; and (c) Dr. Lu has had a reasonable opportunity to have this Agreement reviewed by legal
counsel.
8.

Miscellaneous .

(a)
Entire Agreement . This Agreement constitutes the entire agreement between the parties hereto with respect to the subject matter of
this Agreement and supersedes any and all prior agreements, negotiations, correspondence, undertakings, understandings and communications of the
parties hereto with respect to the subject matter of this Agreement.
(b)
Transaction costs . Except as otherwise provided herein, the parties to this Agreement will pay their own costs and expenses
(including legal, accounting and other fees) relating to this Agreement.
(c)
Modifications . Any amendment or modification to this Agreement, including this undertaking itself, shall only be valid if effected by
an instrument or instruments in writing and shall be effective against each of the parties hereto that has signed such instrument or instruments. The parties
agree that they jointly negotiated and prepared this Agreement and that this Agreement will not be construed against any party on the grounds that such
party prepared or drafted the same.
(d)
notices. Notices will be deemed to have been received (a) upon receipt of a registered letter, (b) three Business Days following proper
deposit with an internationally recognized express overnight delivery service, or (c) in the case of transmission by email, as of the date so transmitted (or
if so transmitted after normal business hours at the place of the recipient, on the Business Day following such transmission):
If to Dr. Lu:
Lucy Lu, M.D.
455 Main Street, #4F
New York, NY 10044
Email: llu@avenuetx.com
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If to Buyer:
InvaGen Pharmaceuticals Inc.
Site B, 7 Oser Ave.
Hauppauge, NY 11788
c/o A.S. Kumar, Esq.
Global General Counsel
Cipla Ltd.
Cipla House, Peninsula Business Park,
Ganapatrao Kadam Marg, Lower Parel West,
Mumbai, Maharashtra 400013, India
Email: as.kumar@cipla.com and cosecretary@cipla.com
With a copy (which shall not constitute notice) to:
InvaGen Pharmaceuticals Inc.
Site B, 7 Oser Ave.
Hauppauge, NY 11788
c/o
Nishant Saxena
Global Chief Strategy Officer
Cipla Ltd.
Cipla House, Peninsula Business Park,
Ganapatrao Kadam Marg, Lower Parel West,
Mumbai, Maharashtra 400013, India
Email: nishant.saxena@cipla.com
With a copy (which shall not constitute notice) to:
Hughes Hubbard & Reed LLP
One Battery Park Plaza
New York, NY 10004-1482
Attn: Kenneth A. Lefkowitz
Email: ken.lefkowitz@hugheshubbard.com
or to such other address as may be hereafter communicated in writing by the parties in a notice given in accordance with this Section 8(d) , which address
shall then apply to the respective notice provisions of the SPMA and all other Ancillary Agreements.
(e)
Public Announcements . Except as required by Legal Requirements or by the requirements of any stock exchange on which the
securities of a party hereto or any of its Affiliates are listed, no party to this Agreement will make, or cause to be made, any press release or public
announcement in respect of this Agreement or the transactions contemplated hereby or otherwise communicate with any news media with respect to the
foregoing without prior notification to the other parties, and the parties to this Agreement will consult with each other and cooperate as to the form, timing
and contents of any such press release, public announcement or disclosure.
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(f)
severability . Each provision of this Agreement will be interpreted in such manner as to be effective and valid under applicable Legal
Requirements, but if any provision of this Agreement is found to be unenforceable or invalid under applicable Legal Requirements, such provision will be
ineffective only to the extent of such unenforceability or invalidity, and the parties will negotiate in good faith to modify this Agreement so that the
unenforceable or invalid provision is replaced by such valid and enforceable provision which the parties consider, in good faith, to match as closely as
possible the invalid or unenforceable provision and to achieve the same or a similar economic effect and to give effect to the parties’ original intent. The
remaining provisions of this Agreement will continue to be binding and in full force and effect.
(g)
Assignment . No party hereto may assign, in whole or in part, or delegate all or any part of its rights, interests or obligations under
this Agreement without the prior written consent of the other party. Any assignment or delegation made without such consent will be void.
Notwithstanding the foregoing, Buyer shall be entitled to (a) assign its rights under this Agreement to any one of its Affiliates, and (b) assign any or all of
its rights and obligations under this Agreement (in whole or in part) as collateral security in a financing transaction.
(h)
Governing Law . This Agreement and any claims or causes of action pursuant to it will be governed by and construed in accordance
with the laws of the State of Delaware, without regard for its principles of conflict of laws.
(i)
specific Performance . Each party acknowledges and agrees that the other party would be irreparably damaged if the provisions of
this Agreement are not performed in accordance with their terms and that any breach of this Agreement and the non-consummation of the transactions
contemplated hereby by either party could not be adequately compensated in all cases by monetary damages alone. Accordingly, in addition to any
remedy to which such other party may be entitled under Section 8(j) , provisional measures and injunctive relief necessary to protect the possibility of
each party to seek specific performance from the other from the tribunal referred to in Section 8(j) can be sought from any court of competent jurisdiction.
Each of the parties hereto (i) agrees that it shall not oppose the granting of any such relief and (ii) hereby irrevocably waives any requirement for the
security or posting of any bond in connection with any such relief (it is understood that clause (i) of this sentence is not intended to, and shall not,
preclude any party hereto from litigating on the merits the substantive claim to which such remedy relates).
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(j)
submission to Jurisdiction . Each of the parties hereto irrevocably agrees that any Proceeding with respect to this Agreement and the
rights and obligations arising hereunder, or for recognition and enforcement of any judgment in respect of this Agreement and the rights and obligations
arising hereunder brought by any other party hereto or its successors or assigns, shall be brought and determined exclusively in the Court of Chancery of
the State of Delaware, or in the event (but only in the event) that such court does not have subject matter jurisdiction over such action or proceeding, in
the federal courts sitting in the State of Delaware. Each of the parties hereto agrees that mailing of process or other papers in connection with any such
action or proceeding in the manner provided in Section 8(d) , or in such other manner as may be permitted by applicable Legal Requirements, will be
valid and sufficient service thereof. Each of the parties hereto hereby irrevocably submits with regard to any such action or proceeding for itself and in
respect of its property, generally and unconditionally, to the personal jurisdiction of the aforesaid courts and agrees that it will not bring any action
relating to this Agreement or any of the transactions contemplated by this Agreement in any court or tribunal other than the aforesaid courts. Each of the
parties hereto hereby irrevocably waives, and agrees not to assert, by way of motion, as a defense, counterclaim, or otherwise, in any action or proceeding
with respect to this Agreement and the rights and obligations arising hereunder, or for recognition and enforcement of any judgment in respect of
this Agreement and the rights and obligations arising hereunder: (a) any claim that it is not personally subject to the jurisdiction of the above named courts
for any reason other than the failure to serve process in accordance with this Section 8(j) ; (b) any claim that it or its property is exempt or immune from
jurisdiction of any such court or from any legal process commenced in such courts (whether through service of notice, attachment prior to judgment,
attachment in aid of execution of judgment, execution of judgment or otherwise); and (c) to the fullest extent permitted by the applicable Legal
Requirements, any claim that (i) the suit, action or proceeding in such court is brought in an inconvenient forum, (ii) the venue of such suit, action or
proceeding is improper, or (iii) this Agreement, or the subject matter hereof, may not be enforced in or by such courts.
(k)
Waiver of Jury Trial . EACH PARTY ACKNOWLEDGES AND AGREES THAT ANY CONTROVERSY WHICH MAY ARISE
UNDER THIS AGREEMENT IS LIKELY TO INVOLVE COMPLICATED AND DIFFICULT ISSUES AND, THEREFORE, EACH SUCH PARTY
IRREVOCABLY AND UNCONDITIONALLY WAIVES ANY RIGHT IT MAY HAVE TO A TRIAL BY JURY IN RESPECT OF ANY LEGAL
ACTION ARISING OUT OF OR RELATING TO THIS AGREEMENT OR THE TRANSACTIONS CONTEMPLATED HEREBY . EACH PARTY
TO THIS AGREEMENT CERTIFIES AND ACKNOWLEDGES THAT: (A) NO REPRESENTATIVE OF ANY OTHER PARTY HAS
REPRESENTED, EXPRESSLY OR OTHERWISE, THAT SUCH OTHER PARTY WOULD NOT SEEK TO ENFORCE THE FOREGOING WAIVER
IN THE EVENT OF A LEGAL ACTION; (B) SUCH PARTY HAS CONSIDERED THE IMPLICATIONS OF THIS WAIVER; (C) SUCH PARTY
MAKES THIS WAIVER VOLUNTARILY; AND (D) SUCH PARTY HAS BEEN INDUCED TO ENTER INTO THIS AGREEMENT BY, AMONG
OTHER THINGS, THE MUTUAL WAIVERS AND CERTIFICATIONS IN THIS SECTION 8(k) .
(l)
Waiver . Any term or condition of this Agreement may be waived at any time by the party that is entitled to the benefit thereof, but no
such waiver shall be effective unless set forth in a written instrument duly executed by or on behalf of the party waiving such term or condition, and no
waiver by any party of any default, misrepresentation, or breach of warranty or covenant hereunder, shall be deemed to extend to any prior or subsequent
default, misrepresentation, or breach of warranty, covenant or agreement hereunder or affect in any way any rights arising by virtue of any such prior or
subsequent occurrence. No failure or delay of any party in exercising any right or remedy hereunder shall operate as a waiver thereof, and no waiver by
any party of any term or condition of this Agreement, in any one or more instances, shall be deemed to be or construed as a waiver of the same or any
other term or condition of this Agreement on any future occasion.
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(m)
counterparts; Facsimile signature . This Agreement may be executed in one (1) or more counterparts, by original or facsimile (or
other such electronically transmitted) signature, each of which will be deemed an original, but all of which will constitute one and the same instrument.
Any party executing this Agreement by facsimile (or other such electronically transmitted) signature shall, upon request from another party hereto,
promptly deliver to the requesting party an original counterpart of such signature.
(n)
rights cumulative . All rights and remedies of each of the parties under this Agreement will be cumulative, and the exercise of one
or more rights or remedies will not preclude the exercise of any other right or remedy available under this Agreement or applicable Legal Requirements.
(o)
Interpretation . (a) The words “hereof”, “herein”, and “hereunder” and words of similar import, when used in this Agreement, shall
refer to this Agreement as a whole and not to any particular provision of this Agreement; (b) the words “date hereof,” when used in this Agreement, shall
refer to the date set forth in the Preamble; (c) the terms defined in the singular have a comparable meaning when used in the plural, and vice versa; (d) the
terms defined in the present tense have a comparable meaning when used in the past tense, and vice versa; (e) any references herein to a specific Section
or Article shall refer, respectively, to Sections or Articles of this Agreement; (f) wherever the word “include”, “includes”, or “including” is used in this
Agreement, it shall be deemed to be followed by the words “without limitation”; (g) references herein to any gender includes each other gender; (h) the
word “or” shall not be exclusive; (i) the headings herein are for convenience of reference only, do not constitute part of this Agreement and shall not be
deemed to limit or otherwise affect any of the provisions hereof; (j) any references herein to any Governmental Authority shall be deemed to also be a
reference to any successor Governmental Authority thereto; and (k) the parties hereto have participated jointly in the negotiation and drafting of this
Agreement and, in the event that an ambiguity or question of intent or interpretation arises, this Agreement shall be construed as jointly drafted by the
parties hereto and no presumption or burden of proof shall arise favoring or disfavoring any party by virtue of the authorship of any provision of this
Agreement.
(p)

survival. This Section 8 shall survive any termination of this Agreement.
[SIGNATURE PAGE TO FOLLOW]
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IN WITNESS WHEREOF, the parties hereto have executed this Agreement as of the date first set forth above.
/s/ Lucy Lu
Lucy Lu, M.D.
Date:
InvaGen Pharmaceuticals Inc.
By:

/s/ Deepak Agarwal
Name:
Deepak Agarwal
Title:
CFO
Date:
[ Signature Page to Lu Restrictive Covenant Agreement ]

schedule 1
Tim Hillman (CMC and Program Management), Ali Kandil (Supply Chain Management), Mark Harnett (Biostatistician and Medical Writing), Scott Reines
(Medical Consultant), Bonnie Goldmann (Regulatory Consultant).

Exhibit 10.10
EXEcuTIon coPy
EXHIBIT I
FIrsT AMEnDMEnT To EXEcuTIvE EMPLoyMEnT AGrEEMEnT
THIS FIRST AMENDMENT TO EXECUTIVE EMPLOYMENT AGREEMENT (this “ Amendment ”) is entered into effective as of this 12th day of
November, 2018, by and between Avenue Therapeutics, Inc., a Delaware corporation (the “ Company ”) and Lucy Lu, M.D. (the “ Executive ”).
WITnEssETH:
WHEREAS, Executive and the Company entered into an Executive Employment Agreement dated as of June 10, 2015 (the “ Employment Agreement ”);
WHEREAS, Executive and the Company wish to alter certain terms of the Employment Agreement with regard to the separation benefits provided to
Executive in certain circumstances; and
WHEREAS, in light of the foregoing, Executive and the Company desire to mutually and voluntarily amend the Employment Agreement pursuant to the
terms as set forth herein, effective as of the date set forth above.
NOW, THEREFORE, in consideration of the foregoing, the mutual promises herein contained, and other good and valuable consideration, the receipt and
sufficiency of which are hereby acknowledged, the parties hereto, intending to be legally bound, agree as follows.
1.
AMENDMENT TO SECTION 4.5.2 OF THE EMPLOYMENT AGREEMENT . Section 4.5.2 of the Employment Agreement is modified
by replacing the existing Section 4.5.2 in its entirety with a new Section 4.5.2 as follows:
4.5.2
Death or complete Disability . If Executive’s employment under this Agreement is terminated by her death or Complete Disability, then, in
addition to the amounts described in Section 4.5.1, and conditioned upon Executive (or her estate or heirs as applicable) executing and not revoking a
release of claims in the form attached as Exhibit B (the “ Release ”) within the time periods specified therein, the Company will provide the following
separation benefits: (i) the Company will continue Executive’s Base Salary (at the rate in effect as of the termination) for a period of ninety (90) days
beginning on the sixtieth (60 th ) day following the termination of Executive’s employment with the Company, (ii) Executive shall be entitled to a pro-rata
share of the Annual Bonus, to be paid when and if such Annual Bonus would have been paid under this Agreement, and (iii) immediate accelerated
vesting of all unvested equity awards, except for equity awards granted pursuant to Section 8.7(c) of the Stock Purchase and Merger Agreement by and
among the Company, InvaGen Pharmaceuticals Inc. and Madison Pharmaceuticals Inc. dated November 12, 2018 (the “ SPMA ”), such that, as of the
effective date of the Release, the Executive shall be vested in one hundred percent (100%) of all such equity awards. The Base Salary payments will be
subject to standard payroll deductions and withholdings and will be made on the Company’s regular payroll cycle, provided, however, that any payments
otherwise scheduled to be made prior to the effective date of the Release shall accrue and be paid in the first payroll period that follows such effective
date.
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2.
AMENDMENT TO SECTION 4.5.4 OF THE EMPLOYMENT AGREEMENT . Section 4.5.4 of the Employment Agreement is modified
by replacing the existing Section 4.5.4 in its entirety with a new Section 4.5.4 as follows:
4.5.4
Termination Without cause or resignation For Good reason not In connection with a change of control. If Executive’s employment
under this Agreement is terminated by the Company without Cause or Executive resigns for Good Reason, at any time other than at the time of, or within
six (6) months following a Change of Control, then, in addition to the amounts described in Section 4.5.1, and conditioned upon Executive executing and
not revoking the Release within the time periods specified therein, the Company will provide the following separation benefits: (i) the Company will
continue Executive’s Base Salary (at the rate in effect as of the termination) for a period of twelve (12) months, beginning on the sixtieth (60 th ) day
following the termination of Executive’s employment with the Company, (ii) if Executive timely elects continued health insurance coverage under
COBRA, the Company shall pay the entire premium necessary to continue such coverage for Executive and Executive’s eligible dependents until the
conclusion of the time when Executive is receiving continuation of Base Salary payments or until Executive becomes eligible for group health insurance
coverage under another employer’s plan, whichever occurs first, provided however that the Company has the right to terminate such payment of COBRA
premiums on behalf of Executive and instead pay Executive a lump sum amount equal to the COBRA premium times the number of months remaining in
the specified period if the Company determines in its discretion that continued payment of the COBRA premiums is or may be discriminatory under
Section 105(h) of the Internal Revenue Code; (iii) Executive shall be entitled to a pro-rata share of the Annual Bonus for the year in which the termination
occurred, to be paid when and if such Annual Bonus would have been paid under this Agreement; and (iv) immediate accelerated vesting of all unvested
equity awards, except for equity awards granted pursuant to Section 8.7(c) of the SPMA, such that, as of the effective date of the Release, the Executive
shall be vested in one hundred percent (100%) of all such equity awards. The Base Salary payments will be subject to standard payroll deductions and
withholdings and will be made on the Company’s regular payroll cycle, provided, however, that any payments otherwise scheduled to be made prior to
the effective date of the Release shall accrue and be paid in the first payroll period that follows such effective date.
3.
AMENDMENT TO SECTION 4.55 OF THE EMPLOYMENT AGREEMENT . Section 4.5.5 of the Employment Agreement is modified by
replacing the existing Section 4.5.5 in its entirety with a new Section 4.5.5 as follows:
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4.5.5
Termination Without cause or resignation For Good reason In connection with a change of control. If the Company terminates
Executive’s employment without Cause, or if Executive resigns for Good Reason, upon the occurrence of, or within the six (6) months following, the
effective date of a Change of Control and Executive has not entered into a new employment agreement with the Company’s acquirer or an affiliate
thereof, then, in addition to the amounts described in Section 4.5.1, and conditioned upon Executive executing and not revoking the Release within the
time periods specified therein, the Company will provide the following separation benefits: (i) the Company will continue Executive’s Base Salary (at the
rate in effect as of the termination) for a period of twelve (12) months, beginning on the sixtieth (60 th ) day following the termination of Executive’s
employment with the Company, (ii) if Executive timely elects continued health insurance coverage under COBRA, the Company shall pay the entire
premium necessary to continue such coverage for Executive and Executive’s eligible dependents until the conclusion of the time when Executive is
receiving continuation of Base Salary payments or until Executive becomes eligible for group health insurance coverage under another employer’s plan,
whichever occurs first, provided however that the Company has the right to terminate such payment of COBRA premiums on behalf of Executive and
instead pay Executive a lump sum amount equal to the COBRA premium times the number of months remaining in the specified period if the Company
determines in its discretion that continued payment of the COBRA premiums is or may be discriminatory under Section 105(h) of the Internal Revenue
Code; (iii) Executive shall be entitled to a pro-rata share of the Annual Bonus for the year in which the termination occurred, to be paid when and if such
Annual Bonus would have been paid under this Agreement; and (iv) immediate accelerated vesting of all unvested equity awards, such that, on the
effective date of the Release, the Executive shall be vested in one hundred percent (100%) of all such equity awards. The Base Salary payments will be
subject to standard payroll deductions and withholdings and will be made on the Company’s regular payroll cycle, provided, however, that any payments
otherwise scheduled to be made prior to the effective date of the Release shall accrue and be paid in the first payroll period that follows such effective
date.
4.
RESTRICTIVE COVENANT AGREEMENT . In connection with and as a material condition of the Parties’ entry in this Amendment and
the Company’s continued employment of Executive, Executive agrees to contemporaneously execute and be bound by certain restrictive covenants, as set forth in
the Restrictive Covenant Agreement is attached to this Amendment as Exhibit A (the “ Restrictive Covenant Agreement ”). Upon its execution, the Restrictive
Covenant Agreement will constitute a material part of the Employment Agreement and will be incorporated by reference therein. For the avoidance of doubt, the
Restrictive Covenant Agreement is in addition to, and not in lieu of, any existing restrictive covenants in the Employment Agreement, including but not limited to
those contained in Section 2 of the Employment Agreement and the PIIA.
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5.
REMAINDER OF EMPLOYMENT AGREEMENT . Except as expressly set forth in this Amendment, the provisions of the Employment
Agreement will remain in full force and effect, in their entirety, in accordance with their terms.
6.
MISCELLANEOUS . This Amendment will be governed, construed, and interpreted in accordance with the laws of the State of New York,
without giving effect to conflicts of laws principles. The parties agree that this Amendment may only be modified in a signed writing executed by both parties. This
Amendment will be binding upon and will inure to the benefit of the parties hereto and their respective heirs, successors and assigns. This Amendment may be
executed in separate counterparts, each of which is deemed to be an original and all of which taken together constitute one agreement. Facsimile or PDF
reproductions of original signatures will be deemed binding for the purpose of the execution of this Amendment.
[Signature Page Immediately Follows]
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IN WITNESS WHEREOF, the parties have executed this First Amendment to Executive Employment Agreement to be effective as of the day and year
first above written.
AvEnuE THErAPEuTIcs, Inc.
/s/ Joseph Vazzano
DATE
nAME:
Joseph Vazzano
PosITIon: VP of Finance
EXEcuTIvE:
/s/ Lucy Lu, M.D.
Lucy Lu, M.D.

DATE
[Signature Page to First Amendment to Executive Employment Agreement]

EXHIBIT A
[Restrictive Covenant Agreement]
[Exhibit A to First Amendment to Executive Employment Agreement]

