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Item 2.01
Completion of Acquisition or Disposition of Assets.
On April 6, 2017 (the “ Closing Date ”), American Axle & Manufacturing Holdings, Inc. (“ AAM ”) completed the previously announced acquisition of Metaldyne Performance Group Inc. (the “ Company ”), through the merger of Alpha SPV I, Inc., a wholly owned subsidiary of AAM (“ Merger Sub ”), with and into the Company (the “ Merger ”), pursuant to the Agreement and Plan of Merger, dated as of November 3, 2016, by and among the Company, AAM and Merger Sub (the “ Merger Agreement ”).
Pursuant to the Merger Agreement, at the effective time of the Merger (the “ Effective Time ”), each share of common stock, par value $0.001 per share, of the Company (“ Company Common Stock ”) issued and outstanding immediately prior to the Effective Time (other than shares of Company Common Stock held in the treasury of the Company, shares of Company Common Stock that were owned by AAM or any direct or indirect subsidiary of AAM (including Merger Sub) or shares of Company Common Stock that were held by a stockholder that properly sought appraisal rights pursuant to the terms of the Merger Agreement and applicable Delaware law) was cancelled and converted into the right to receive $13.50 in cash, without interest, and 0.5 shares of common stock, par value $0.01 per share, of AAM (“ AAM Common Stock ”), together with cash in lieu of any fractional shares of AAM Common Stock (collectively, the “ Merger Consideration ”).
In addition, all Company stock options, restricted stock awards and restricted stock units outstanding as of immediately prior to the effective time of the Merger were accelerated in full immediately prior to the Merger. At the Effective Time, each Company stock option was converted into the right to receive an amount in cash equal to the Merger Consideration less the strike price of the applicable Company stock option (calculated based on the aggregate number of shares of Company Common Stock that were issuable upon exercise of such Company stock option immediately prior to the Merger). Each share of restricted stock of the Company outstanding immediately prior to the Effective Time was canceled and converted into the right to receive the Merger Consideration and each restricted stock unit was canceled and converted into the right to receive the Merger Consideration in an amount equal to the number of shares of Company Common Stock underlying such cancelled restricted stock unit.
The foregoing description of the Merger Agreement and the Merger does not purport to be complete and is qualified in its entirety by reference to the full text of the Merger Agreement, a copy of which was filed as Exhibit 2.1 to the Company’s Current Report on Form 8-K filed with the U.S. Securities and Exchange Commission (the “ SEC ”) on November 3, 2016, which is incorporated herein by reference.
 
Item 3.01.
Notice of Delisting or Failure to Satisfy a Continued Listing Rule or Standard; Transfer of Listing.
As a result of the Merger, the Company no longer fulfills the listing requirements of the NYSE. Accordingly, on the Closing Date, the Company and AAM jointly notified the NYSE that the Merger had been completed and requested that the NYSE (i) suspend trading of the Company Common Stock on the NYSE prior to the open of trading on the Closing Date, (ii) withdraw the Company Common Stock from listing on the NYSE and (iii) submit to the SEC an application on Form 25 to report that the Company Common Stock is no longer listed on the NYSE. As a result, the Company Common Stock will no longer be listed on the NYSE. In addition, the Company intends to file with the SEC a certification on Form 15 under the Securities Exchange Act of 1934, as amended (the “ Exchange Act ”), to terminate the registration of the Company Common Stock under Section 12(g) of the Exchange Act and suspend the Company’s reporting obligations under Sections 13 and 15(d) of the Exchange Act.
 
Item 3.03.
Material Modification to Rights of Security Holders.
The information set forth in Items 2.01 and 5.03 of this Current Report on Form 8-K are incorporated by reference in their entirety into this Item 3.03.
As of the Effective Time, the Company’s stockholders immediately prior to the effective time of the Merger ceased to have any rights as stockholders of the Company (other than their right to receive the applicable Merger Consideration or any available right to seek appraisal of their shares under the Merger Agreement and applicable Delaware law, to the extent such holders validly exercised such rights).



Item 5.01.
Changes in Control of Registrant.
As a result of the Merger, a change in control of the Company occurred and the Company became a wholly-owned subsidiary of AAM. The information set forth in Item 2.01 of this Current Report on Form 8-K is incorporated by reference in its entirety into this Item 5.01.
 
Item 5.02.
Departure of Directors or Principal Officers; Election of Directors; Appointment of Principal Officers.
In connection with the Merger, each of the directors of the Company resigned as of the Effective Time and, pursuant to the terms of the Merger Agreement, the following individuals were appointed as directors of the Company as of the Effective Time: David C. Dauch, Michael K. Simonte and David E. Barnes.
In connection with the Merger, at the request of AAM, each of the following persons agreed to relinquish their positions in the following offices of the Company, effective as of the Effective Time: George Thanopoulos, Chief Executive Officer; Mark Blaufuss, Chief Financial Officer; Douglas Grimm, President and Chief Operating Officer; Gary Ford, Vice President, Chief Accounting Officer and Controller; Thomas M. Dono, Jr., Executive Vice President, General Counsel and Secretary; and Russell Bradley, Executive Vice President of Sales. Effective as of the Effective Time, the following individuals were appointed as executive officers of the Company:
 



David C. Dauch
  
Chief Executive Officer
Michael K. Simonte
  
President
Christopher J. May
  
Vice President & Chief Financial Officer
 
Item 5.03.
Amendment to Articles of Incorporation or By-Laws; Change in Fiscal Year.
On the Closing Date, the Company filed a Certificate of Merger with the Secretary of State of the State of Delaware effectuating the Merger. Pursuant to the Certificate of Merger, the certificate of incorporation of the Company, as the surviving corporation in the Merger, was amended and restated in its entirety. In addition, the bylaws of Merger Sub as in effect immediately prior to the Effective Time became the bylaws of the Company, as the surviving corporation in the Merger, except that the heading and Section 1.1 thereof were amended to reflect the name of the Company. Copies of the amended and restated certificate of incorporation and amended and restated bylaws are attached as Exhibits 3.1 and 3.2, respectively, hereto and are incorporated herein by reference.
 
Item 9.01
Financial Statements and Exhibits.
(d) Exhibits.
 



Exhibit Number
  
Description


3.1
  
Amended and Restated Certificate of Incorporation of Metaldyne Performance Group Inc.


3.2
  
Bylaws of Metaldyne Performance Group Inc.
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SIGNATURE
Pursuant to the requirements of the Securities Exchange Act of 1934, the registrant has duly caused this report to be signed on its behalf by the undersigned hereunto duly authorized.
 



Metaldyne Performance Group Inc.


By:
 
/s/ David E. Barnes
Name:
 
David E. Barnes
Title:
 
Vice President, General Counsel & Secretary
Date: April 6, 2017
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Exhibit 3.1
AMENDED AND RESTATED CERTIFICATE OF INCORPORATION
OF
METALDYNE PERFORMANCE GROUP INC.
ARTICLE I
• 1.1 Name . The name of this Corporation is Metaldyne Performance Group Inc.
ARTICLE II
• 2.1 Address . Its registered office in the State of Delaware is to be located at Corporation Trust Center, 1209 Orange Street, in the City of Wilmington, County of New Castle, Zip Code: 19801. The registered agent in charge thereof is The Corporation Trust Company.
ARTICLE III
• 3.1 Purpose . The purpose of the corporation is to engage in any lawful act or activity for which corporations may be organized under the General Corporation Law of Delaware (the “ DGCL ”).
ARTICLE IV
• 4.1 Authorized Shares . The amount of the total stock this Corporation is authorized to issue is 100 shares with a par value of $0.001 per share.
ARTICLE V
• 5.1 Amendments to Bylaws . The Board of Directors of the Corporation, acting by majority vote, may alter, amend or repeal the Bylaws of the Corporation.
ARTICLE VI
• 6.1 Limited Liability of Directors . To the fullest extent permitted by the DGCL, as the same exists or as may hereafter be amended, no Director of the Corporation shall have any personal liability to the Corporation or any of its stockholders for monetary damages for any breach of fiduciary duty as a Director. If the DGCL is amended hereafter to permit the further elimination or limitation of the liability of directors, then the liability of a Director of the Corporation shall be eliminated or limited to the fullest extent permitted by the DGCL, as so amended. Any alteration, amendment, addition to or repeal of this Section 6.1, or adoption of any provision of this Certificate of Incorporation (including any certificate of designations relating to any series or class of Preferred Stock) inconsistent with this Section 6.1, shall not adversely affect any right or protection of a Director of the Corporation existing at the time of such alteration, amendment, addition to, repeal or adoption with respect to acts or omissions occurring prior to such alteration, amendment, addition to, repeal or adoption.


• 6.2 Mandatory Indemnification and Advancement of Expenses . The Corporation shall indemnify and provide advancement of Expenses (as defined below) to any Indemnitee (as defined below) to the fullest extent permitted by law, as such law may be amended from time to time. In furtherance of the foregoing indemnification and advancement obligations, and without limiting the generality thereof:
 
 
(a)
Proceedings Other Than Proceedings by or in the Right of the Corporation . Any Indemnitee, by reason of his or her Corporate Status (as defined below), who is, or is threatened to be made, a party to or participant in any Proceeding (as defined below), other than a Proceeding by or in the right of the Corporation (with the approval of the Corporation’s Board of Directors), shall be indemnified against all Expenses (as defined below), judgments, fines and amounts paid in settlement actually and reasonably incurred by the Indemnitee, or on the Indemnitee’s behalf, in connection with such Proceeding or any claim, issue or matter therein, if Indemnitee acted in good faith and in a manner Indemnitee reasonably believed to be in or not opposed to the best interests of the Corporation, and with respect to any criminal Proceeding, had no reasonable cause to believe Indemnitee’s conduct was unlawful. The termination of any Proceeding by judgment, order, settlement, conviction, or upon a plea of nolo contendere or its equivalent, shall not, of itself, create a presumption that Indemnitee did not act in good faith and in a manner which Indemnitee reasonably believed to be in or not opposed to the best interests of the Corporation, and, with respect to any criminal action or proceeding, had reasonable cause to believe that Indemnitee’s conduct was unlawful.
 
 
(b)
Proceedings by or in the Right of the Corporation . Any Indemnitee, by reason of his or her Corporate Status, who is, or is threatened to be made, a party to or participant in any Proceeding brought by or in the right of the Corporation shall be indemnified against all Expenses actually and reasonably incurred by Indemnitee, or on Indemnitee’s behalf in connection with such Proceeding if Indemnitee acted in good faith and in a manner Indemnitee reasonably believed to be in or not opposed to the best interests of the Corporation; provided, however, no indemnification against such Expenses shall be made in respect of any claim, issue or matter in such Proceeding as to which Indemnitee shall have been finally adjudged to be liable to the Corporation unless and to the extent that the Court of Chancery of the State of Delaware or the court in which such Proceeding was brought shall determine that such indemnification may be made.
 
 
(c)
Sponsor Directors . The Corporation hereby acknowledges that any Directors (or former Directors) that are partners or employees of American Securities LLC and its affiliates (“ Sponsor Directors ”) have certain rights to indemnification, advancement of expenses and/or insurance provided by American Securities LLC and its affiliates (the “ Fund Indemnitors ”). The Corporation hereby agrees (i) that it is the indemnitor of first resort ( i.e. , its obligations to each Sponsor Director are primary and any obligation of any Fund Indemnitor to advance expenses or to provide indemnification for the same expenses or liabilities incurred by any Sponsor Director is secondary to the Corporation’s obligations), (ii) that it shall be required to advance the full amount of expenses incurred by a Sponsor Director and shall be liable for the full amount of all expenses, judgments,
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penalties, fines and amounts paid in settlement to the extent legally permitted and as required by the terms of this paragraph and the Bylaws of the Corporation from time to time (or any other agreement between the Corporation and such Sponsor Director), without regard to any rights such Sponsor Director may have against any Fund Indemnitor, and (iii) that it irrevocably waives, relinquishes and releases the Fund Indemnitors from any and all claims against the Fund Indemnitors for contribution, subrogation or any other recovery of any kind in respect thereof. The Corporation further agrees that no advancement or payment by any Fund Indemnitor on behalf of any Sponsor Director with respect to any claim for which such Sponsor Director has sought indemnification from the Corporation shall affect the foregoing and such Fund Indemnitor shall have a right of contribution and/or to be subrogated to the extent of such advancement or payment to all of the rights of recovery of such Sponsor Director against the Corporation. The Corporation and the Sponsor Directors agree that the Fund Indemnitors are express third party beneficiaries of the terms of this paragraph.
 
 
(d)
Indemnification for Expenses of a Party Who is Wholly or Partly Successful . Notwithstanding any other provision of this Article VI, to the extent that any Indemnitee is, by reason of his or her Corporate Status, a party to and is successful, on the merits or otherwise, in any Proceeding, he or she shall be indemnified to the maximum extent permitted by law, as such may be amended from time to time, against all Expenses actually and reasonably incurred by him or her or on his or her behalf in connection therewith. If such Indemnitee is not wholly successful in such Proceeding but is successful, on the merits or otherwise, as to one or more but less than all claims, issues or matters in such Proceeding, the Corporation shall indemnify Indemnitee against all Expenses actually and reasonably incurred by him or her or on his or her behalf in connection with each successfully resolved claim, issue or matter. For purposes of this Section 6.2 and without limitation, the termination of any claim, issue or matter in such a Proceeding by dismissal, with or without prejudice, shall be deemed to be a successful result as to such claim, issue or matter.
 
 
(e)
Advancement of Expenses . Notwithstanding any other provision of this Article VI, the Corporation shall advance all Expenses incurred by or on behalf of any Indemnitee in connection with any Proceeding by reason of Indemnitee’s Corporate Status within thirty (30) days after the receipt by the Corporation of a statement or statements from Indemnitee requesting such advance or advances from time to time, whether prior to or after final disposition of such Proceeding. Such statement or statements shall reasonably evidence the Expenses incurred by Indemnitee and shall include or be preceded or accompanied by a written undertaking by or on behalf of Indemnitee to repay any Expenses advanced if it shall ultimately be determined that Indemnitee is not entitled to be indemnified against such Expenses. Any advances and undertakings to repay pursuant to this Section 6.2 shall be unsecured and interest free.
• 6.3 Employees and Agents . The Corporation may, to the extent authorized from time to time by the Board of Directors, provide rights to indemnification and advancement of expenses to employees and agents of the Corporation, individually or as a group, within the same scope and effect as the indemnification of its Directors and officers.
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• 6.4 Non-Exclusivity . The rights to indemnification and to the advance of expenses conferred in this Article VI shall not be exclusive of any other right which any person may have or hereafter acquire under applicable law, this Certificate of Incorporation, the Bylaws of the Corporation, any agreement, vote of stockholders, resolution of Directors or otherwise.
• 6.5 Insurance . The Corporation shall have the power to purchase and maintain insurance on behalf of any person who is or was or has agreed to become a Director, officer, employee or agent of the Corporation against any liability asserted against him or her and incurred by him or her or on his or her behalf in such capacity, or arising out of his or her status as such, whether or not the Corporation would have the power to indemnify him or her against such liability.
• 6.6 Exception to Rights of Indemnification and Advancement . Notwithstanding any provision in this Article VI, the Corporation shall not be obligated by this Article VI to make any indemnity or advancement in connection with any claim made against an Indemnitee in connection with any Proceeding (or any part of any Proceeding) initiated by such Indemnitee, including any Proceeding (or any part of any Proceeding) initiated by such Indemnitee against the Corporation or its Directors, officers, employees or other indemnitees, unless (i) the Corporation has joined in or prior to its initiation the Board of Directors authorized such Proceeding (or any part of such Proceeding), (ii) the Corporation provides the indemnification or advancement, in its sole discretion, pursuant to the powers vested in the Corporation under applicable law, or (iii) the Proceeding is one to enforce such Indemnitee’s rights under this Article VI or any other indemnification advancement or exculpation rights to which Indemnitee may at any time be entitled under applicable law or any agreement.
• 6.7 Definitions . For purposes of this Article VI:
 
 
(a)
“ Corporate Status ” describes the status of an individual who is or was a Director, officer, trustee, general partner, managing member, fiduciary, employee or agent of the Corporation or of any other Enterprise that such individual is or was serving at the request of the Corporation.
 
 
(b)
“ Enterprise ” shall mean the Corporation and any other corporation, constituent corporation (including any constituent of a constituent) absorbed in a consolidation or merger to which the Corporation (or any of their wholly owned subsidiaries) is a party, limited liability company, partnership, joint venture, trust, employee benefit plan or other enterprise of which Indemnitee is or was serving at the request of the Corporation as a Director, officer, trustee, general partner, managing member, fiduciary, employee or agent.
 
 
(c)
“ Expenses ” shall include all direct and indirect costs, fees and expenses of any type or nature whatsoever, including, without limitation, all attorneys’ fees and costs, retainers, court costs, transcript costs, fees of experts, witness fees, travel expenses, fees of private investigators and professional advisors, duplicating costs, printing and binding costs, telephone charges, postage, delivery service fees, fax transmission charges, secretarial services, any federal, state, local or foreign taxes imposed on Indemnitee as a result of the
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actual or deemed receipt of any payments under this Article VI, ERISA excise taxes and penalties, and all other disbursements, obligations or expenses in connection with prosecuting, defending, preparing to prosecute or defend, investigating, being or preparing to be a witness in, settlement or appeal of, or otherwise participating in, a Proceeding, including, without limitation, reasonable compensation for time spent by the Indemnitee for which he or she is not otherwise compensated by the Corporation or any third party. Expenses also shall include Expenses incurred in connection with any appeal resulting from any Proceeding, including without limitation the principal, premium, security for, and other costs relating to any bond, supersede as bond, or other appeal bond or its equivalent. Expenses, however, unless otherwise approved by the Corporation, shall not include amounts paid in settlement by Indemnitee or the amount of judgments or fines against Indemnitee.
 
 
(d)
“ Indemnitee ” means any current or former Director, including Sponsor Directors, or current or former officer of the Corporation; and
 
 
(e)
“ Proceeding ” shall include any threatened, pending or completed action, suit, arbitration, mediation, alternate dispute resolution mechanism, investigation, inquiry, administrative hearing or any other actual, threatened or completed proceeding, whether brought in the right of the Corporation or otherwise and whether of a civil (including intentional or unintentional tort claims), criminal, administrative or investigative (formal or informal) nature, including appeal therefrom, in which Indemnitee was, is, will or might be involved as a party, potential party, non-party witness or otherwise by reason of the fact that Indemnitee is or was a Director, officer, employee or agent of the Corporation, by reason of any action (or failure to act) taken by him or of any action (or failure to act) on his part while acting as a Director, officer, employee or agent of the Corporation, or by reason of the fact that Indemnitee is or was serving at the request of the Corporation as a Director, officer, trustee, general partner, managing member, fiduciary, employee or agent of any other Enterprise, in each case whether or not serving in such capacity at the time any liability or expense is incurred for which indemnification, reimbursement, or advancement of expenses can be provided under this Article VI. If the Indemnitee believes in good faith that a given situation may lead to or culminate in the institution of a Proceeding, this shall be considered a Proceeding under this Article VI.
• 6.8 Indemnification by a Court . Notwithstanding any contrary determination in the specific case under Section 6.6 of this Article VI, and notwithstanding the absence of any determination thereunder, any Indemnitee may apply to the Court of Chancery of the State of Delaware or any other court of competent jurisdiction in the State of Delaware for indemnification to the extent otherwise permissible under Section 6.2 of this Article VI. The basis of such indemnification by a court shall be a determination by such court that indemnification of Indemnitee is proper in the circumstances because such person has met the applicable standard of conduct set forth in Section 6.2(a) or Section 6.2(b) of this Article VI, as the case may be. The absence of any determination thereunder shall not be a defense to such application or create a presumption that Indemnitee has not met any applicable standard of conduct. Notice of any application for indemnification pursuant to this Section 6.8 shall be given to the Corporation promptly upon the filing of such application. If successful, in whole or in part, Indemnitee shall also be entitled to be paid the Expenses of prosecuting such application.
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• 6.9 Survival of Indemnification and Advancement of Expenses . The indemnification and advancement of expenses provided by, or granted pursuant to, this Article VI shall, unless otherwise provided when authorized or ratified, continue as to a person who has ceased to be a Director or officer and shall inure to the benefit of the heirs, executors and administrators of such a person.
• 6.10. Amendment of Article VI . No alteration, amendment, addition to or repeal of this Article VI, nor the adoption of any provision of this Certificate of Incorporation (including any certificate of designations relating to any series or class of Preferred Stock) inconsistent with this Article VI, shall adversely affect any rights to indemnification and to the advancement of expenses of a Director or officer (or, as authorized by the Board of Directors pursuant to Section 6.3, of an employee or agent) of the Corporation existing at the time of such alteration, amendment, addition to, repeal or adoption with respect to any acts or omissions occurring prior to such alteration, amendment, addition to, repeal or adoption.
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Exhibit 3.2
METALDYNE PERFORMANCE GROUP INC.
BYLAWS
ARTICLE I
MEETING OF STOCKHOLDERS
Section 1.1. Place of Meeting . Meetings of the stockholders of Metaldyne Performance Group Inc. (the “Corporation”) shall be held at such place either within or without the State of Delaware as the Board of Directors may determine.
Section 1.2. Annual Meetings . The annual meeting of stockholders shall be held upon not less than ten nor more than sixty days’ written notice of the time, place and purposes of the meeting. The meeting shall be held at the time and at the place determined by the Board of Directors. At the meeting, the stockholders shall elect directors and transact any other business that properly comes before the meeting.
Section 1.3. Special Meetings . A special meeting of stockholders may be called for any purpose by the President or the Board of Directors. The meeting shall be held at the time and at the place determined by the President or the Board of Directors. A special meeting shall be held upon not less than ten nor more than sixty days’ written notice of the time, place, and purposes of the meeting.
Section 1.4. Quorum . At any meeting of stockholders, the holders of record, present in person or by proxy, of a majority of the Corporation’s issued and outstanding capital stock shall constitute a quorum for the transaction of business, except as otherwise provided by law. In the absence of a quorum, any officer entitled to preside at or to act as secretary of the meeting shall have power to adjourn the meeting from time to time until a quorum is present.
Section 1.5. Voting . Except as otherwise provided by law, all matters submitted to a meeting of stockholders shall be decided by vote of the holders of record, present in person or by proxy, of a majority of the Corporation’s issued and outstanding capital stock.
ARTICLE II
DIRECTORS
Section 2.1. Number, Election and removal of Directors . The number of Directors that shall constitute the Board of Directors shall not be less than one nor more than fifteen. The first Board of Directors shall consist of three Directors that shall be:
David C. Dauch, Chairman
Michael K. Simonte
David E. Barnes
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Thereafter, within the limits specified above, the number of Directors shall be determined by the initial Directors or by the stockholders. The Directors shall be elected by the stockholders at their annual meeting. Vacancies and newly created directorships resulting from any increase in the number of Directors may be filled by a majority of the Directors then in office, although less than a quorum, or by the sole remaining Director or by the stockholders. A Director may be removed with or without cause by the stockholders.
Section 2.2. Regular Meetings . A regular meeting of the Board of Directors shall be held without notice immediately following and at the same place as the annual stockholders’ meeting for the purpose of electing officers and conducting any other business that may come before the meeting. The Board of Directors may decide to have additional regular meetings that may be held without notice.
Section 2.3. Special Meetings . A special meeting of the Board of Directors may be called for any purpose at any time by the President or by two Directors. The meeting shall be held upon not less than one hour’s notice if given by telegram, orally (either by telephone or in person), or by facsimile transmission, upon not less than three days’ notice if given by overnight courier delivery service, or upon not less than five days’ notice if given by depositing the notice in the United States mail, first class postage prepaid. The notice shall be effective upon the first to occur of the following: (i) when received, (ii) when communicated in a comprehensible manner, if given orally, (iii) on the date shown on the return receipt signed on behalf of the addressee, if sent by registered or certified mail, return receipt requested, or (iv) five days after its deposit in the United States mail, as evidenced by the postmark, if mailed postpaid and correctly addressed. The notice shall specify the item and place, and may, but need not, specify the purposes, of the meeting.
Section 2.4. Action Without Meeting . The Board of Directors may act without a meeting by written consent to the action provided each member of the Board of Directors consents in writing to the action. The written consent or consents shall be filed in the minute book.
Section 2.5. Use of Communications Equipment . Any Director may participate in a meeting of the Board of Directors by means of conference telephone or any other means of communication by which all persons participating in the meeting are able to hear each other.
Section 2.6. Quorum . The presence at a meeting of persons entitled to cast a majority of the votes of the entire Board of Directors shall constitute a quorum for the transaction of business.
Section 2.7. Votes Required . Any action approved by a majority of the votes of Directors present at a meeting at which a quorum is present shall be the act of the Board of Directors.
Section 2.8. Committees of Directors . The Board of Directors may, by resolution adopted by a majority of the whole Board, designate one or more committees, including without limitation an Executive Committee, to have and exercise such power and authority as the Board of Directors shall specify. In the absence or disqualification of a member of a committee, the member or members thereof present at any meeting and not disqualified from voting, whether or not he, she or they constitute a quorum, may unanimously appoint another Director to act at the meeting in place of any such absent or disqualified member.
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ARTICLE III
WAIVERS OF NOTICE
Any notice required by these Bylaws, by the Certificate of Incorporation, or by the Delaware General Corporation Law may be waived in writing by any person entitled to notice. The waiver, or waivers, may be executed either before or after the event with respect to which the notice is waived. A Director’s or stockholder’s attendance at or participation in a meeting (i) waives objection to lack of any required notice of defective notice of the meeting unless such person at the beginning of the meeting (or promptly upon arrival) objects to holding the meeting or transacting business at the meeting and, in the case of a Board meeting, the Director does not thereafter vote for or assent to action taken at the meeting; and (ii) waives objection to consideration of a particular matter at the meeting that is not within the purpose or purposes described in the meeting notice, unless the person objects to considering the matter before action is taken on the matter.
ARTICLE IV
OFFICERS
The officers of the Corporation shall consist of a President and a Vice President and such other additional officers with such titles as the Board of Directors shall determine, all of whom shall be chosen by and shall serve at the pleasure of the Board of Directors. Such officers shall have the usual powers and shall perform all the usual duties incident to their respective offices. All officers shall be subject to the supervision and direction of the Board of Directors. The authority, duties and responsibilities of any officer of the Corporation may be suspended by the President with or without cause. Any officer elected or appointed by the Board of Directors may be removed by the Board of Directors with or without cause.
ARTICLE V
GENERAL PROVISIONS
Section 5.l. Fiscal Year . The fiscal year of the Corporation shall be fixed by the Board of Directors.
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