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Item 5.02

Departure of Directors or Certain Officers; Election of Directors; Appointment of Certain Officers; Compensatory Arrangements of
Certain Officers.

Appointment of Chief Executive Officer
On December 14, 2016, the Board of Directors (the “Board”) of Vivint Solar, Inc. (the “Company”) appointed David Bywater as the Company’s President
and Chief Executive Officer on a permanent basis. Pursuant to the Offer Letter (as defined below), Mr. Bywater will also be appointed to fill a vacancy on the
Board. It is anticipated that such appointment will be made at the next regularly scheduled meeting of the Board. Mr. Bywater had been serving as the Company’s
Interim Chief Executive Officer since May 2, 2016.
Prior to being appointed as the Company’s Interim Chief Executive Officer, David Bywater, age 47, served as the Chief Operating Officer of APX Group,
Inc. (“APX”), the parent company of Vivint, Inc., since July 2013. Before joining APX, Mr. Bywater served as Executive Vice President and Corporate Officer for
Xerox, and was the Chief Operating Officer of its State Government Services from 2010 to July 2013. Prior to that, from 2003 to 2010, Mr. Bywater worked at
Affiliated Computer Services (“ACS”), where, during his tenure, he managed a number of their business units. ACS was acquired by Xerox in 2010. From 1999 to
2003, Mr. Bywater was a senior manager at Bain & Company.
In connection with Mr. Bywater’s appointment, the Company and Mr. Bywater entered into a letter agreement (the “Offer Letter”), pursuant to which
Mr. Bywater will serve as the Company’s Chief Executive Officer effective as of December 14, 2016 (the “Start Date”). The Offer Letter does not have a specific
term and provides that Mr. Bywater is an at-will employee.
Under the terms of the Offer Letter, Mr. Bywater will be entitled to the following payments and benefits:
•

An annual base salary equal to $660,000, with eligibility for annual target incentive payments equal to $650,000. For 2016, Mr. Bywater’s annual
bonus amount will be equal to $346,667.

•

A signing bonus in the amount of $166,667, payable within 30 days of the Start Date.

•

An equity award comprised of (1) an option to purchase shares of common stock of the Company with a grant date fair value of $1,025,000, subject to
an exercise price equal to the closing price per share of the Company on the date of grant, and (2) restricted stock units with a grant date fair value of
$1,025,000. Each component of the equity award shall vest on a four year schedule, with 25% vesting on December 6, 2017, and an additional 6.25%
of the total number of shares subject to each award will vest on a quarterly basis thereafter until each award is fully vested, in each case subject to
Mr. Bywater’s continued service with the Company or any subsidiary of the Company through each vesting date. The option award, to the extent
vested, shall remain outstanding and exercisable for 180 days following a termination of Mr. Bywater’s employment by the Company without “cause”
(as defined in the Company’s 2014 Equity Incentive Plan, and the award agreement entered into in connection with the award of options). The equity
awards shall otherwise be subject to the standard terms and conditions of the Company’s 2014 Equity Incentive Plan, and the award agreements
entered into pursuant thereto.

•

Beginning with the Company’s annual grant cycle in 2018, and each year thereafter, the Company expects but is not obligated to grant Mr. Bywater
long-term incentive awards under the 2014 Equity Incentive Plan with an aggregate grant date fair value equal to or greater than $2,000,000, subject to
approval of the board of directors or an authorized committee at such time.

•

Mr. Bywater will be provided with the use of a leased company vehicle, a gas card paid by the Company, an individual excess employee liability
insurance policy, and membership dues paid by the Company, at a country club of Mr. Bywater’s choosing.

In addition, the Company entered into an involuntary termination protection agreement with Mr. Bywater that provides for the severance benefits described
below.
If Mr. Bywater’s employment is terminated either by the Company without “cause” (other than by reason of death or “disability”) or by Mr. Bywater for
“good reason” (as such terms are defined in his involuntary termination protection agreement), and in each case the termination occurs outside of the period
beginning six months prior to and ending 18 months following a “change of control” (as defined in his involuntary termination protection agreement, and such
period, the “Change of Control Period”), Mr. Bywater will receive the following severance benefits:
•

an amount equal to 1.5x the sum of (1) Mr. Bywater’s base salary rate as then in effect, less $10,000, and (2) (a) if Mr. Bywater has been employed
with the Company for at least one year as of the date of his termination, the average of performance bonuses paid to Mr. Bywater for each year
Mr. Bywater was employed by the Company during the three-year period immediately preceding the date of Mr. Bywater’s termination or (b) if
Mr. Bywater has been employed with the Company for less than one year as of the date of his termination, Mr. Bywater’s target

annual performance bonus in effect for the fiscal year in which the termination occurs, which will be paid to Mr. Bywater in equal installments over a
period of 18 months following the date of termination;
•

an amount equal to the pro-rata portion of the annual bonus paid to Mr. Bywater in respect of the fiscal year ending immediately prior to the fiscal year
in which Mr. Bywater’s employment is terminated, which will be paid to Mr. Bywater in equal installments over a period of 18 months following the
date of termination; and

•

continuing payments to reimburse Mr. Bywater for COBRA continuation coverage for a period of up to 18 months, or, if such reimbursements would
result in an excise tax, a lump sum payment of $36,000 in lieu of such reimbursements.

If Mr. Bywater’s employment is terminated either by the Company without cause (other than by reason of death or disability) or by Mr. Bywater for good
reason, and in each case the termination occurs during the Change of Control Period, Mr. Bywater will receive the following severance benefits:
•

a lump sum payment of an amount equal to 2.0x the sum of (1) Mr. Bywater’s base salary rate as then in effect, less $10,000, and (2) (a) if
Mr. Bywater has been employed with the Company for at least one year as of the date of his termination of employment, the average of performance
bonuses paid to Mr. Bywater for each year Mr. Bywater was employed by the Company during the three-year period immediately preceding the date
of Mr. Bywater’s termination, or (b) if Mr. Bywater has been employed with the Company for less than one year as of the date of his termination,
Mr. Bywater’s target annual performance bonus in effect for the fiscal year in which the termination occurs;

•

a lump sum payment equal to the pro-rata portion of the annual performance bonus that would have been paid to Mr. Bywater had Mr. Bywater been
employed by the Company for the entire fiscal year in which Mr. Bywater’s employment was terminated, based on actual performance for such fiscal
year and assuming that any performance objectives that are based on individual performance are achieved at target levels;

•

100% of Mr. Bywater’s then-outstanding equity awards will immediately vest and become exercisable and, with respect to equity awards with
performance-based vesting, all performance goals or other vesting criteria will be deemed achieved at target levels; and

•

continuing payments to reimburse Mr. Bywater for COBRA continuation coverage for a period of up to 18 months, or lump sum payment of $36,000
in lieu of such reimbursements.

In order to receive the severance benefits, Mr. Bywater must sign and not revoke a release of claims in the Company’s favor and comply with certain
restrictive covenants relating to noncompetition, nonsolicitation, and nondisparagement for a period of 12 months following the date of his termination.
In the event any of the payments provided for under this agreement or otherwise payable to Mr. Bywater would constitute “parachute payments” within the
meaning of Section 280G of the Internal Revenue Code and could be subject to the related excise tax under Section 4999 of the Internal Revenue Code, he would
be entitled to receive either full payment of benefits or such lesser amount which would result in no portion of the benefits being subject to the excise tax,
whichever results in the greater amount of after-tax benefits to such executive. This agreement does not require the Company to provide any tax gross-up payments.
The foregoing descriptions of the Offer Letter and Mr. Bywater’s involuntary termination protection agreement do not purport to be complete and are
qualified in their entirety by reference to the complete text of the Offer Letter and involuntary protection termination agreement, which will be filed as exhibits to
the Company’s annual report on Form 10-K for the year ending December 31, 2016.
Mr. Bywater also entered into an agreement of resignation with 313 Acquisition LLC (“313 Acquisition”), APX Group Holdings, Inc. and APX.
Mr. Bywater had been on a leave of absence from APX while serving as the Company’s Interim Chief Executive Officer.
Under the agreement of resignation, and in accordance with the terms of the leave of absence agreement previously entered into between APX, 313
Acquisition and Mr. Bywater, dated as of May 2, 2016, Mr. Bywater will remain eligible to receive a prorated annual bonus in respect of APX performance for the
2016 fiscal year in an amount equal to $83,333.33.
Also under the agreement of resignation, Mr. Bywater will forfeit 225,000 time-vesting profits interests in 313 Acquisition (all such profits interests, “Class
B Units”), which were granted to Mr. Bywater under the Amended and Restated 313 Acquisition LLC Unit Plan. In addition, 313 Acquisition and Mr. Bywater
agreed to the following modifications to his Class B Units:
•

After Mr. Bywater’s date of resignation, 63,334 time-vesting Class B Units shall become vested.

•

Mr. Bywater’s remaining 2.0x and 3.0x exit-vesting Class B Units shall remain outstanding and eligible to vest on the date that The Blackstone Group
L.P. (“Blackstone”) receives cash proceeds sufficient to satisfy the relevant

hurdles set forth in the applicable subscription agreement which granted him Class B Units, provided that Mr. Bywater is providing services to the
Company on such date, or has ceased to provide services to the Company due to a specified qualifying termination of employment.
•

If Blackstone ceases to have an equity interest in 313 Acquisition, or, if earlier, Mr. Bywater ceases to be an employee of the Company other than as a
result of a specified qualifying termination, all of his unvested 2.0x and 3.0x exit-vesting Class B Units shall be forfeited without consideration.

For the purposes of Mr. Bywater’s Class B Units, a specified qualifying termination consists of a termination by the Company of Mr. Bywater’s employment
with the Company without “cause”, and not due to his death or “disability” (each as defined for the purposes of the Company’s 2014 Equity Incentive Plan). The
modifications to Mr. Bywater’s Class B Units are subject to a release of claims by Mr. Bywater.
Payments and benefits provided under the agreement of resignation remain subject to Mr. Bywater’s continued compliance with the restrictive covenants set
forth in Mr. Bywater’s previously entered into employment agreement with APX, and in the applicable subscription agreement, including provisions regarding nondisclosure of confidential information, non-competition, non-disparagement and non-solicitation of customers and employees of APX.
Item 7.01

Regulation FD Disclosure

On December 19, 2016, the Company issued a press release announcing Mr. Bywater’s appointment as Chief Executive Officer, a copy of which is attached
hereto as Exhibit 99.1
The information in this Item 7.01, including Exhibit 99.1, is being furnished and shall not be deemed “filed” for purposes of Section 18 of the Securities
Exchange Act of 1934, as amended, or otherwise subject to the liabilities of that section, nor shall it be deemed incorporated by reference into any filing under the
Securities Act of 1933, as amended, or the Securities Exchange Act of 1934, as amended, whether made before or after the date hereof, except as expressly set forth
by specific reference in such filing
Item 9.01

Financial Statements and Exhibits.

(d) Exhibits.
Pursuant to the rules and regulations of the Securities and Exchange Commission, the attached exhibit is deemed to have been furnished to, but not filed
with, the Securities and Exchange Commission:
Exhibit Number

Description

99.1

Vivint Solar, Inc. Press Release dated December 19, 2016

SIGNATURES
Pursuant to the requirements of the Securities Exchange Act of 1934, the registrant has duly caused this report to be signed on its behalf by the undersigned
hereunto duly authorized.
Vivint Solar, Inc.
By: /s/ DANA RUSSELL
Dana Russell
Chief Financial Officer
and Executive Vice President
Date: December 19, 2016
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Vivint Solar, Inc. Press Release dated December 19, 2016

Exhibit 99.1
Vivint Solar Names David Bywater as CEO
Veteran Executive Brings Vision and Energy to Role as Permanent CEO
LEHI, Utah (December 19, 2016) – Vivint Solar (NYSE: VSLR ), a leading full-service residential solar provider, today announced that David Bywater has been
appointed chief executive officer of the company by the board of directors, effective immediately. Bywater has been acting in the role of interim CEO of Vivint
Solar since May 2, 2016. Having consulted with and helped run some of the world’s most innovative and dynamic companies, Bywater brings more than 20 years
of management experience to Vivint Solar.
“We strongly believe David is the best candidate for the CEO position,” said Peter Wallace, chairman of the board. “He positions Vivint Solar to execute on its
tremendous opportunity to provide clean, affordable energy to consumers.”
As interim CEO of Vivint Solar, Bywater made significant gains in driving efficiencies in the company’s installation process, rationalizing its cost basis and reestablishing closer collaboration with Vivint Smart Home. He previously served as the chief operating officer at Vivint Smart Home and was responsible for
customer operations, human resources, field service and supply chain management for the largest smart home services provider in North America, now serving
more than 1 million customers.
“I look forward to continuing to build upon Vivint Solar’s robust business in the emerging residential solar market with the board, the management team, our
partners and our talented team,” Bywater said. “We will continue to focus on generating strong growth predicated upon sound unit economics, while striving to
consistently delight our customers with the best-in-class experience. As we seek to become the most sustainable residential solar company in the industry, Vivint
Solar is well positioned to create added value for our shareholders and deliver upon its market potential.”
Prior to his role at Vivint Smart Home, Bywater served as an executive vice president and corporate officer for Xerox and was the chief operating officer of its $1.8
billion State Government Services Business. He spent 10 years working at Affiliated Computer Services (ACS), one of the largest BPO and ITO companies in the
world. During his tenure with ACS, he was responsible for the management of several business units, which encapsulated more than 60 different companies.
Bywater holds a Bachelor of Science degree in economics from Brigham Young University and an MBA from Harvard Business School.
About Vivint Solar
Vivint Solar is a leading provider of distributed solar energy – electricity generated by a solar energy system installed at a customer’s location – to residential
customers in the United States. Vivint Solar’s customers pay little to no money upfront, receive significant savings relative to utility generated electricity and
continue to benefit from guaranteed energy prices over the 20-year term of their contracts. Vivint Solar finances, designs, installs, monitors and services the solar
energy systems for its customers. Vivint Solar also provides solar energy systems for purchase. For more information, visit www.vivintsolar.com or follow
@VivintSolar on Twitter.
Note on Forward-looking Statements
This press release contains forward-looking statements as defined within the meaning of the federal securities laws, including statements regarding Vivint Solar’s
growth, business prospects and future success; the residential solar market; and Vivint Solar’s ability to create value for shareholders and deliver upon its market
potential. Forward-looking statements are inherently subject to risks and uncertainties, some of which cannot be predicted or quantified. Forward-looking
statements should not be read as a guarantee of future performance or results, and they will not necessarily be accurate indications of the times at, or by, which such
performance or results will be achieved, if at all. These statements are based on current expectations and assumptions regarding future events and business
performance as of the date of this press release, and they are subject to risks and uncertainties that could cause actual performance or results to differ materially
from those expressed in or suggested by the forward-looking statements,

including but not limited to the risks set forth in the registration statements and reports that Vivint Solar files with the U.S. Securities and Exchange Commission,
which are available on the Investor Relations section of our website at www.vivintsolar.com . Vivint Solar does not undertake any obligation to publicly update or
revise any forward-looking statement, whether as a result of new information, future developments or otherwise.
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