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Item 1.01

Entry into a Material Definitive Agreement.

On February 28, 2019, Invitae Corporation (the “Company”) entered into an amendment to that certain Sales Agreement dated November 9, 2018 (as
amended, the “Agreement”) with Cowen and Company, LLC (the “Sales Agent”), which amendment increases the amount of common stock that can be
sold by the Company under the Agreement from an aggregate offering price of up to $75,000,000 to an aggregate offering price of up to $175,000,000.
Pursuant to the Agreement, the Company may offer and sell the shares in transactions deemed to be an “at-the-market” offering as defined in Rule 415(a)(4)
of the Securities Act of 1933, which shares can be sold by the Company from time to time, depending upon market demand, with the Sales Agent acting as
an agent for sales. As of the date hereof, the Company has sold approximately $61.1 million of its common stock pursuant to the Agreement.
The Company will pay the Sales Agent a commission equal to 3% of the gross proceeds from the sale of shares of common stock by it as agent under
the Agreement. The Agreement provides that the Company will provide customary indemnification rights to the Sales Agent. The Company has no
obligation to sell any shares of common stock pursuant to the Agreement and may at any time suspend sales pursuant to the Agreement. Either party may
terminate the Agreement pursuant to the terms of the Agreement without liability of any party.
The shares of common stock will be sold pursuant to a shelf registration statement on Form S-3 which has been filed by the Company and declared
effective by the Securities and Exchange Commission (“SEC”) on August 24, 2018, and a prospectus supplement filed by the Company with the SEC on
February 28, 2019. This Current Report on Form 8-K shall not constitute an offer to sell or the solicitation of an offer to buy nor shall there be any sale of
these securities in any state in which such offer, solicitation or sale would be unlawful prior to the registration or qualification under the securities laws of
any such state.
The foregoing description of the Agreement does not purport to be complete and is subject to and qualified in its entirety by reference to the
Agreement, copies of which are filed or incorporated by reference as Exhibits 1.1 and 1.2 hereto and are incorporated into this Item 1.01 by reference.
Item 9.01

Financial Statements and Exhibits.

(d) Exhibits
Exhibit No.

Description

1.1

Sales Agreement dated November 9, 2018 between Invitae Corporation and Cowen and Company, LLC (incorporated by reference to
Exhibit 10.19 to the Registrant’s Annual Report on Form 10-K for the year ended December 31, 2018).

1.2

Amendment No. 1 to Sales Agreement dated February 28, 2019 between Invitae Corporation and Cowen and Company, LLC.

5.1

Opinion of Pillsbury Winthrop Shaw Pittman LLP.

23.1

Consent of Pillsbury Winthrop Shaw Pittman LLP (included in Exhibit 5.1).

SIGNATURE
Pursuant to the requirements of the Securities Exchange Act of 1934, the registrant has duly caused this report to be signed on its behalf by the
undersigned hereunto duly authorized.
Dated: February 28, 2019
INVITAE CORPORATION
/s/ Shelly D. Guyer
By:
Name: Shelly D. Guyer
Title: Chief Financial Officer

Exhibit 1.2
Execution Version
INVITAE CORPORATION
AMENDMENT NO. 1 TO
SALES AGREEMENT
February 28, 2019
Cowen and Company, LLC
599 Lexington Avenue
New York, NY 10022
Ladies and Gentlemen:
Reference is made to the Sales Agreement, dated as of August 9, 2018 (the “ Sales Agreement ”), between Cowen and Company, LLC (“ Cowen ”)
and Invitae Corporation, a Delaware corporation (the “ Company ”), pursuant to which the Company agreed to sell through Cowen, acting as agent and/or
principal, shares of common stock, par value $0.0001 per share, of the Company. All capitalized terms used in this Amendment No. 1 to Sales Agreement
between Cowen and the Company (this “ Amendment ”) and not otherwise defined herein shall have the respective meanings assigned to such terms in the
Sales Agreement. Cowen and the Company agree as follows:
A.

Amendments to Sales Agreement . The Sales Agreement is amended as follows:

1.

The heading on page 1 of the Sales Agreement shall be amended such that the reference to “$75,000,000” shall be deleted.

2.

Section 1 of the Sales Agreement shall be replaced as follows:
Issuance and Sale of Shares . The Company agrees that, from time to time during the term of this Agreement, on the terms and subject to the
conditions set forth herein, it may issue and sell through Cowen, acting as agent and/or principal, shares of the Company’s common stock, $0.0001
par value per share (the “ Common Stock ”), (i) having an aggregate offering price of up to $75,000,000.00 (the “ Initial Placement Shares ”) and
(ii) on or after February 28, 2019, having an aggregate offering price of up to $100,000,000.00 (the “ Additional Placement Shares ” and, together
with the Initial Placement Shares, the “ Placement Shares ”). For the avoidance of doubt, the amount of Additional Placement Shares available for
offer and sale under this Agreement are in addition to any offers and sales of Placement Shares made prior to the date hereof or hereafter under the
sales agreement prospectus supplement for the Initial Placement Shares filed by the Company on August 9, 2018. Notwithstanding anything to the
contrary contained herein, the parties hereto agree that compliance with the limitation set forth in this Section 1 on the number of shares of Common
Stock issued and sold under this Agreement shall be the sole responsibility of the Company, and Cowen shall have no obligation in connection with
such compliance. The issuance and sale of Common Stock through Cowen will be effected pursuant to the Registration Statement (as defined below)
filed by the Company which registration statement was declared effective by the Securities and Exchange Commission (the “ Commission ”) on
August 24, 2018, although nothing in this Agreement shall be construed as requiring the Company to use the Registration Statement (as defined
below) to issue the Common Stock.

The Company has filed, in accordance with the provisions of the Securities Act of 1933, as amended, and the rules and regulations thereunder
(collectively, the “ Securities Act ”), with the Commission a registration statement on Form S-3 (File No. 333-226756), including a base prospectus,
relating to certain securities, including the Common Stock, to be issued from time to time by the Company, and which incorporates by reference
documents that the Company has filed or will file in accordance with the provisions of the Securities Exchange Act of 1934, as amended, and the
rules and regulations thereunder (collectively, the “ Exchange Act ”). The Company has prepared prospectus supplements specifically relating to the
Initial Placement Shares and the Additional Placement Shares (together, the “ Prospectus Supplement ”), in each case, to the base prospectus
included as part of such registration statement. The Company has furnished to Cowen, for use by Cowen, copies of the prospectus included as part of
such registration statement, as supplemented by the Prospectus Supplement relating to the Initial Placement Shares. In addition, the Company has
filed or will file, in accordance with the provisions of the Securities Act, with the Commission a sales agreement prospectus supplement specifically
relating to the Additional Placement Shares (the “ Sales Prospectus ”). The Company will make available to Cowen, for use by Cowen, copies of the
Sales Prospectus, including the base prospectus included as part of such registration statement. Except where the context otherwise requires, such
registration statement, when it became effective, including all documents filed as part thereof or incorporated by reference therein, and including any
information contained in a Prospectus (as defined below) subsequently filed with the Commission pursuant to Rule 424(b) under the Securities Act or
deemed to be a part of such registration statement pursuant to Rule 430B or 462(b) of the Securities Act, are herein called the “ Registration
Statement .” The base prospectus, including all documents incorporated therein by reference, included in the Registration Statement, and the Sales
Prospectus, including all documents incorporated therein by reference, as it or they may be supplemented by the applicable Prospectus Supplement or
by any additional prospectus supplement, in the form in which such prospectus and/or Prospectus Supplement and/or Sales Prospectus have most
recently been filed by the Company with the Commission pursuant to Rule 424(b) under the Securities Act, together with any “issuer free writing
prospectus,” as defined in Rule 433 of the Securities Act regulations (“ Rule 433 ”), relating to the Placement Shares that (i) is required to be filed
with the Commission by the Company or (ii) is exempt from filing pursuant to Rule 433(d)(5)(i), in each case in the form filed or required to be filed
with the Commission or, if not required to be filed, in the form retained in the Company’s records pursuant to Rule 433(g), is herein called the “
Prospectus .” Any reference herein to the Registration Statement, the Prospectus or any amendment or supplement thereto shall be deemed to refer to
and include the documents incorporated by reference therein, and any reference herein to the terms “amend,” “amendment” or “supplement” with
respect to the Registration Statement or the Prospectus shall be deemed to refer to and include the filing after the execution hereof of any document
with the Commission deemed to be incorporated by reference therein. For purposes of this Agreement, all references to the Registration Statement,
the Prospectus or to any amendment or supplement thereto shall be deemed to include any copy filed with the Commission pursuant to the Electronic
Data Gathering, Analysis, and Retrieval system or any successor thereto (“ EDGAR ”).

3.

The first sentence of the Officer Certificate pursuant to Section 7(m) of the Sales Agreement shall be replaced as follows:
The undersigned, the duly qualified and elected
, of Invitae Corporation, a Delaware corporation (the “ Company ”), does hereby certify
in such capacity and on behalf of the Company, pursuant to Section 7(m) of the Sales Agreement dated August 9, 2018, as amended on February 28,
2019 (the “ Sales Agreement ”) between the Company and Cowen and Company, LLC, that to the best of the knowledge of the undersigned:

B. Company Filings . The Company shall file a Prospectus Supplement pursuant to 424(b) reflecting this Amendment within two (2) Business Days of
the date hereof.
C.

No Other Amendments . Except as set forth in Part A above, all the terms and provisions of the Sales Agreement shall continue in full force and effect.

D. Counterparts . This Amendment may be executed in two or more counterparts, each of which shall be deemed an original, but all of which together
shall constitute one and the same instrument. Delivery of an executed Amendment by one party to the other may be made by facsimile or other electronic
transmission.
E. Governing Law . This Amendment shall be governed by, and construed in accordance with, the internal laws of the State of New York without regard
to the principles of conflicts of laws.

[Remainder of page intentionally left blank.]

If the foregoing correctly sets forth the understanding between us, please so indicate in the space provided below for that purpose.
Very truly yours,
INVITAE CORPORATION
By: /s/ Shelly D. Guyer
Name: Shelly D. Guyer
Title: Chief Financial Officer

ACCEPTED as of the date first above written:
COWEN AND COMPANY, LLC
By: /s/ Michael Murphy
Name: Michael Murphy
Title: Director
[ Signature Page — Amendment No. 1 to Sales Agreement ]

Exhibit 5.1
PILLSBURY WINTHROP SHAW PITTMAN LLP
2550 Hanover Street
Palo Alto, CA 94304-1115

February 28, 2019
Invitae Corporation
1400 16th Street
San Francisco, CA 94103
Ladies and Gentlemen:
We are acting as counsel for Invitae Corporation, a Delaware corporation (the “Company”), in connection with the issuance and sale of 4,901,960 shares
(the “Shares”) of common stock, $0.0001 par value per share (the “Common Stock”), of the Company having an aggregate offering price of up to
$100,000,000, all of which are authorized but heretofore unissued shares to be offered and sold by the Company, pursuant to (i) the Registration Statement
on Form S-3 (Registration No. 333-226756) (the “Registration Statement”), filed by the Company with the Securities and Exchange Commission (the
“Commission”) under the Securities Act of 1933 (the “Act”) and declared effective by the Commission on August 24, 2018, (ii) the related prospectus,
dated August 24, 2018, as supplemented by the prospectus supplement filed with the Commission on February 28, 2019, relating to the offer and sale of the
Shares (as so supplemented, the “Prospectus”), and (iii) the Sales Agreement dated as of August 9, 2018, between the Company and Cowen & Company,
LLC, as amended by Amendment No. 1 on February 28, 2019 (as amended, the “Agreement”).
We have reviewed and are familiar with such documents, corporate proceedings and other matters as we have considered relevant or necessary as a basis for
the opinions in this letter. Based on the foregoing, we are of the opinion that the Shares have been duly authorized and, when issued and sold by the
Company in the manner described in the Registration Statement and the Prospectus and in accordance with terms of the Agreement, will be validly issued,
fully paid and nonassessable.
The opinions set forth in this letter are limited to the General Corporation Law of the State of Delaware, as in effect on the date hereof.
We hereby consent to the filing of this opinion letter as Exhibit 5.1 to the Company’s Current Report on Form 8-K filed by the Company with the
Commission on the date hereof and the incorporation thereof in the Registration Statement and to the use of our name under the caption “Legal Matters” in
the Prospectus. In giving this consent, we do not thereby admit that we are within the category of persons whose consent is required under Section 7 of the
Act or the rules and regulations of the Commission promulgated thereunder.
Very truly yours,
/s/ Pillsbury Winthrop Shaw Pittman LLP

