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Item 1.01
Entry into Material Definitive Agreement .
 
The information set forth below in Item 1.03 of this Current Report on Form 8-K regarding the Amended and Restated Note Purchase Agreement and Third Supplemental Indenture is incorporated herein by reference.
 
 
Item 1.03
Bankruptcy or Receivership .
 
As previously disclosed, on November 17, 2017, Real Industry, Inc. (the “Company”), Real Alloy Intermediate Holding, LLC (“RAIH”), Real Alloy Holding, Inc. (“Real Alloy”) and certain of Real Alloy’s wholly-owned U.S. subsidiaries (collectively with RAIH and Real Alloy, the “Real Alloy Debtors,” and the Real Alloy Debtors with the Company, the “Debtors”) filed voluntary petitions in the United States Bankruptcy Court for the District of Delaware (the “Bankruptcy Court”) seeking relief under Chapter 11 of Title 11 of the United States Code (the “Bankruptcy Code”). The Chapter 11 cases are being jointly administered under the caption “In re Real Industry, Inc., et al.”, Case No. 17-12464, in the Bankruptcy Court (the “Chapter 11 Proceedings”). The Debtors continue to operate their business and manage their properties as “debtors-in-possession” under the jurisdiction of the Bankruptcy Court and in accordance with the applicable provisions and orders of the Bankruptcy Code.
 
On January 19, 2018, the Real Alloy Debtors closed the transactions under which their debtor-in-possession (DIP) financing (the “RA DIP Financing”) will be provided. The RA DIP Financing is comprised of (i) up to $85 million in new money senior secured priming and super-priority post-petition debtor-in-possession notes issued by Real Alloy and guaranteed by RAIH and the other Real Alloy Debtors (the “New Money DIP Notes”), (ii) an additional series of senior secured priming and super-priority post-petition debtor-in-possession notes issued by Real Alloy and guaranteed by RAIH and the other Real Alloy Debtors in the aggregate principal amount of $170 million (the “Roll Up DIP Notes”) in exchange for $170 million of 10.00% Senior Secured Notes Due 2019 of Real Alloy (the “RA Notes”), and (iii) up to $110 million in borrowing by certain of the Real Alloy Debtors under a senior secured priming and super-priority post-petition financing in the form of a revolving credit facility. The Real Alloy Debtors’ entry into RA FIP Financing was approved by the Bankruptcy Court by final order on January 17, 2018, as previously disclosed in the Company’s Current Report on Form 10-K filed on January 23, 2018.
 
Amended and Restated Note Purchase Agreement
 
The Amended and Restated Note Purchase Agreement (the “A&R NPA”) was entered into and became effective on January 19, 2018, by and among Real Alloy as issuer, RAIH and certain Real Alloy subsidiaries as guarantors (the “NPA Guarantors”), and the lenders party thereto (the “Purchasers”).
 
The A&R NPA revised certain terms of the Note Purchase Agreement dated November 21, 2017, which was previously detailed by the Company in its Current Report on Form 8-K filed on November 27, 2017 (the “Existing NPA”),  to, among other things: (a) designate Cortland Capital Market Services LLC, as agent (the “Roll-Up Notes Agent”) in connection with the Roll-Up DIP Notes issued under the Indenture dated January 8, 2015 (previously detailed by the Company in its Current Report on Form 8-K, filed on January 12, 2015; the “Indenture”), as amended by the Third Supplemental Indenture (as described below), (b) include customary provisions to accommodate the Roll-Up Notes Agent’s role as agent in connection with the Roll-Up DIP Notes, and (c) update the Existing NPA and accompanying schedules to reflect factual changes that occurred since   the Bankruptcy Court entered a debtor-in-possession order on November 20, 2017 in response to the voluntary petitions of relief under Chapter 11 of the Bankruptcy Code entered by the Real Alloy Debtors (the “Interim Order”) . 
 
Fees paid by the Real Alloy Debtors in connection with the A&R NPA included (a) a closing fee equal to 1.5% of principal outstanding to all Purchasers in the aggregate (less, in the case of certain holders of the RA Notes, an amount equal to the 1.5% of the closing fee paid on a portion of their commitments under the Existing NPA) and (b) certain other customary agent fees.  As previously disclosed, interest on the New Money DIP Notes accrues at a rate of 11.50% per annum, with an additional 2.00% per annum during the continuance of an event of default, payable monthly.
 
The foregoing description of the A&R NPA does not purport to be complete and is qualified in its entirety by reference to the A&R NPA filed as Exhibit 10.1 hereto and incorporated herein by reference.
 
Third Supplemental Indenture
 
The Third Supplemental Indenture was entered into and became effective on January 19, 2018, among Real Alloy,  RAIH and the NPA Guarantors as guarantors, Wilmington Trust, National Association, as trustee and collateral trustee for the RA Notes

 

 

issued under the Indenture and the Roll-Up Notes Agent (the “Third Supplemental Indenture”).  The Third Supplemental Indenture further amended the Indenture. 
 
Pursuant to the Third Supplemental Indenture, Real Alloy issued the Roll-Up DIP Notes in an aggregate principal amount of $170 million, in exchange for RA Notes in the aggregate principal amount of $170 million tendered to the Roll-Up Notes Agent and subsequently cancelled.  As previously disclosed, interest on the Roll-Up DIP Notes accrues at a rate of 10.00% per annum, payable upon maturity or default. Repayment and prepayment of any principal of the Roll-Up DIP Notes can be made without a premium or penalty.  The Third Supplemental Indenture was also revised to make express reference to the New Money DIP Notes.
 
The foregoing description of the Third Supplemental Indenture does not purport to be complete and is qualified in its entirety by reference to the Third Supplemental Indenture filed as Exhibit 10.2 hereto and incorporated herein by reference.
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Cautionary Note Regarding the Company’s Common Stock
 
The Company cautions that trading in its securities during the pendency of the Chapter 11 Proceedings is highly speculative and poses substantial risks. Trading prices for the Company’s securities may bear little or no relationship to the actual recovery, if any, by holders of such securities in the Chapter 11 Proceedings.
 
Additional Information on the Chapter 11 Proceedings  
 
Court filings and other information related to the court-supervised proceedings are available at a website administered by the Company’s claims agent, Prime Clerk, at https://cases.primeclerk.com/realindustry .  Additional information on Real Industry can be found at its website www.realindustryinc.com .  
 
Cautionary Note Regarding Forward-Looking Statements
 
This Current Report on Form 8-K contains forward-looking statements, which are based on our current expectations, estimates, and projections about the businesses and prospects of the Company, Real Alloy and their subsidiaries (“we” or “us”), as well as management’s beliefs, and certain assumptions made by management. Words such as “anticipates,” “expects,” “intends,” “plans,” “believes,” “seeks,” “estimates,” “may,” “should,” “will” and variations of these words are intended to identify forward-looking statements. Such statements speak only as of the date hereof and are subject to change. The Company undertakes no obligation to revise or update publicly any forward-looking statements for any reason. These statements are not guarantees of future performance and are subject to certain risks, uncertainties, and assumptions that are difficult to predict. Forward-looking statements discuss, among other matters: our financial and operational results, as well as our expectations for future financial trends and performance of our business in future periods; our strategy; risks and uncertainties associated with Chapter 11 proceedings; the negative impacts on our businesses as a result of filing for and operating under Chapter 11 protection; the time, terms and ability to confirm a Chapter 11 plan of reorganization for our businesses; the adequacy of the capital resources of our businesses and the difficulty in forecasting the liquidity requirements of the operations of our businesses; the unpredictability of our financial results while in Chapter 11 proceedings; our ability to discharge claims in Chapter 11 proceedings; negotiations with the holders of Real Alloy’s senior secured notes, its asset-based facility lender, and its trade creditors; risks and uncertainties with performing under the terms of the Debtors’ debtor-in-possession (“DIP”) financing arrangements and any other arrangement with lenders or creditors while in Chapter 11 proceedings; the Debtors’ ability to operate our businesses within the terms of our respective DIP financing arrangements;  the forecasted uses of funds in the Debtors’ DIP budgets; the impact of Real Alloy’s Chief Restructuring Officer on its restructuring efforts and negotiations with creditors and other stakeholders in the Chapter 11 proceedings; our ability to retain employees, suppliers and customers as a result of Chapter 11 proceedings;  the ability to pay any amounts under key employee incentive or retention plans adopted in connection with the Chapter 11 proceedings; Real Alloy’s ability to conduct business as usual in the United States and worldwide; Real Alloy’s ability to continue to serve customers, suppliers and other business partners at the high level of service and performance they have come to expect from Real Alloy; our ability to continue to pay suppliers and vendors;  our ability to fund ongoing business operations through the applicable DIP financing arrangements; the use of the funds anticipated to be received in the DIP financing arrangements;  the ability to control costs during Chapter 11 proceedings; the risk that our Chapter 11 proceedings may be converted to cases under Chapter 7 of the Bankruptcy Code; the ability of the Company to preserve and utilize the NOLs following Chapter 11 proceedings; the Company’s ability to secure operating capital; the Company’s ability to take advantage of opportunities to acquire assets with upside potential; the Company’s ability to execute on its strategic plan to evaluate and close potential M&A opportunities; our long-term outlook; our preparation for future market conditions; and any statements or assumptions underlying any of the foregoing. Such statements are not guarantees of future performance and

 

 

are subject to certain risks, uncertainties, and assumptions that are difficult to predict. Accordingly, actual results could differ materially and adversely from those expressed in any forward-looking statements as a result of various factors.
 
Important factors that may cause such differences include, but are not limited to, the decisions of the bankruptcy court; negotiations with Real Alloy’s debtholders,  our creditors and any committee approved by the bankruptcy court;  negotiations with lenders on the definitive DIP financing, equity investment and post-emergence credit facility documents; the Company’s ability to meet the closing conditions of its DIP financing, equity investment or post-emergence credit facilities; the Debtors’ ability to meet the requirements, and compliance with the terms, including restrictive covenants, of their respective DIP financing arrangements and any other financial arrangement while in Chapter 11 proceedings; changes in our operational or cash needs from the assumptions underlying our DIP budgets and forecasts; changes in our cash needs as compared to our historical operations or our planned reductions in operating expense; adverse litigation; changes in domestic and international demand for recycled aluminum; the cyclical nature and general health of the aluminum industry and related industries; commodity and scrap price fluctuations and our ability to enter into effective commodity derivatives or arrangements to effectively manage our exposure to such commodity price fluctuations; inventory risks, commodity price risks, and energy risks associated with Real Alloy’s buy/sell business model; the impact of tariffs and trade regulations on our operations; the impact of the recently approved U.S. tax legislation and any other changes in U.S. or non-U.S. tax laws on our operations or the value of our NOLs; our ability to successfully identify, acquire and integrate additional companies and businesses that perform and meet expectations after completion of such acquisitions; our ability to achieve future profitability; our ability to control operating costs and other expenses; that general economic conditions may be worse than expected; that competition may increase significantly; changes in laws or government regulations or policies affecting our current business operations and/or our legacy businesses, as well as those risks and uncertainties disclosed under the sections entitled “Risk Factors” and “Management’s Discussion and Analysis of Financial Condition and Results of Operations” in Real Industry, Inc.’s Forms 10-Q filed with the Securities and Exchange Commission (“SEC”) on May 10, 2017, August 8, 2017 and November 9, 2017 and Form 10-K filed with the SEC on March 13, 2017, and similar disclosures in subsequent reports filed with the SEC. 
 
 
 
 
Item 9.01
Financial Statements and Exhibits  
(d) EXHIBITS.  The following exhibits are filed herewith:
Exhibit 10.1 Amended and Restated Note Purchase Agreement, dated and effective as of January 19, 2018 by and among Real Alloy Holding, Inc., the NPA Guarantors and the Purchasers.
Exhibit 10.2 Third Supplemental Indenture,   dated and effective as of January 19, 2018 by and among Real Alloy Holding, Inc., the NPA Guarantors and Wilmington Trust, N.A.
 
EXHIBIT INDEX  

 
 
Exhibit No.     
Description of Exhibit                                                                                                                                                                                  
10.1
Amended and Restated Note Purchase Agreement, dated and effective as of January 19, 2018 by and among Real Alloy Holding, Inc., the NPA Guarantors and the Purchasers.
10.2
Third Supplemental Indenture, dated and effective as of January 19, 2018 by and among Real Alloy Holding, Inc., the NPA Guarantors and Wilmington Trust, N.A.
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Date: January 25, 2018
 
By:
/s/ Kelly G. Howard
 
 
Name:
Kelly G. Howard
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Executive Vice President and General Counsel
 
 
 

 



EXHIBIT 10.1
 
REAL ALLOY HOLDING, INC.
 
 
$85,000,000
 
 
Senior Secured Super-Priority Debtor-in-Possession Senior Notes
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REAL ALLOY HOLDING, INC.
25825 Science Park Drive, Suite 400
Beachwood, Ohio 44122
 
Senior Secured Super-Priority Debtor-in-Possession Senior Notes
 
 
January 19, 2018
 
TO EACH OF THE PURCHASERS LISTED IN
THE REGISTER:
Ladies and Gentlemen:
Real Alloy Holding, Inc., a Delaware corporation (the “Company” ), agrees with each of the Purchasers as follows:
PRELIMINARY STATEMENTS
The Company, Real Alloy Intermediate Holdings, LLC (“Intermediate Holding”) and certain direct and indirect subsidiaries of the Company have commenced the Chapter 11 Cases in the United States Bankruptcy Court for the District of Delaware (the “Bankruptcy Court”), and have retained possession of their respective assets and are authorized under the Bankruptcy Code to continue the operation of their businesses as debtors-in-possession.
The Company has issued and sold to certain Purchasers “Notes” under (and as defined in) that certain Senior Secured Super-Priority Debtor-in-Possession Note Purchase Agreement dated as of November 21, 2017 among the Company, the Guarantors named therein and the Purchasers party thereto (the “ Existing DIP NPA ”).
The Company, Guarantors and Purchasers intend to amend and restate the Existing DIP NPA by entering into this Agreement pursuant to which the Company will issue and sell to each Purchaser and each Purchaser will purchase from the Company, Notes in accordance with the terms of this Agreement, the obligations under which are secured by substantially all the assets and properties of the Company, Intermediate Holdings and certain direct and indirect subsidiaries of the Company as more fully described in the DIP Order and the Note Purchase Documents.
Certain capitalized and other terms used in this Agreement are defined in Schedule A and, for purposes of this Agreement, the rules of construction set forth in Section 22.4 shall govern.
SECTION 1. AUTHORIZATION OF NOTES.
The Company will authorize the issue and sale of up to $85,000,000 aggregate principal amount of its 11.5% Senior Secured Super-Priority Debtor-in-Possession Notes due on the Maturity Date (the “ Notes”). The Notes shall be evidenced by book entries in the Register maintained by the Agent.   The Notes issued pursuant hereto constitute the “New Money DIP Notes” (as defined in the DIP Order) and shall be afforded the rights and protections set forth in the DIP Order.    
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SECTION 2. SALE AND PURCHASE OF NOTES.
Subject to the terms and conditions of this Agreement, on each Note Purchase Date specified in a Note Purchase Request made in accordance with Section 4.10, the Company will issue and sell to each Purchaser and each Purchaser will purchase from the Company, Notes in the principal amount specified in such Note Purchase Request and each Purchaser shall pay an amount equal to its Commitment Percentage of such principal amount of Notes in accordance with Section 3 hereof.  Each sale and purchase by a Purchaser of Notes shall be deemed to have occurred under such Purchaser’s Commitment reflected in the Purchaser Schedule and shall be further evidenced by the Register maintained by Agent.  The Purchasers’ obligations hereunder are several and not joint obligations, and no Purchaser shall have any liability to any Person for the performance or non-performance of any obligation by any other Purchaser hereunder.  The initial Note Purchase Request was made after entry of the Interim DIP Order in a principal amount of $40,000,000; provided additional Note Purchase Requests up to an aggregate amount not to exceed an additional $10,000,000 (in minimum amount of $5,000,000) may be made prior to the entry of the Final DIP Order so long as (a) the Required Holders have provided their prior written consent (with a copy thereof to the Agent) to any such increase or increases, which consent may be provided or withheld in their sole discretion and (b) the proceeds of such additional $10,000,000 Notes are used solely for the working capital needs of the Foreign Subsidiaries through intercompany loans from the Company to the extent provided in the most recent Approved DIP Budget and otherwise subject to the terms and conditions of the Note Purchase Documents and the DIP Order.  
Any subsequent Note Purchase Request shall be made after entry of the Final DIP Order in minimum amount of $5,000,000 and increments over such amount of $1,000,000; provided , that (a) the Company shall issue not more than nine (9) separate Note Purchase Requests from and after the Closing Date, (b) no such Note Purchase Request may be issued after the Commitment Termination Date and on such Commitment Termination Date all unused Commitments of the Purchasers to purchase Notes hereunder shall be terminated and (c) the aggregate principal amount of Notes purchased under this Agreement at any time shall not exceed the sum of (i) lesser of (x) $65,000,000 and (y) the maximum amount permitted by the DIP Order to be purchased at such time (and except as otherwise expressly provided in the DIP Order and the Approved DIP Budget, the proceeds of the Notes issued after entry of the Final DIP Order may only be used by the Company and the Guarantors who are subject to the Chapter 11 Cases and solely for the purposes, and subject to the limitations, set forth in the Note Purchase Documents, the DIP Order and the Approved DIP Budget), and (ii) up to an additional $20,000,000, so long as (A) the Required Holders have provided their prior written consent to any such increase or increases, which consent may be provided or withheld in their sole discretion and (B) the proceeds of such additional Notes are used solely for the working capital needs of the Foreign Subsidiaries through intercompany loans from the Company to the extent provided in the most recent Approved DIP Budget and otherwise subject to the terms and conditions of the Note Purchase Documents and the DIP Order.  No Purchaser shall be obligated to make a purchase of Notes if after giving effect thereto, the aggregate amount of Note purchases made by such Purchaser would exceed its Commitment then in effect.  To the extent the Final DIP Order provides for aggregate Commitments under this Agreement of less than $85,000,000, then each Purchaser’s Commitment shall be ratably reduced and reflected in the Register maintained by the Agent.    
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As provided in the Interim DIP Orders, Prepetition Notes Holders who do not execute and deliver this Agreement on the Closing Date and who satisfy the representations and warranties set forth in Section 6 will be afforded the opportunity, pursuant to procedures acceptable to the Required Holders and the Agent, to become Purchasers hereunder for Commitments and outstanding Notes up to their respective percentages of the outstanding principal balance of Prepetition Notes they hold as of (i) November 20, 2017 or such other date as may be established by the Company with the consent of the Required Holders and (ii)  the date of the closing of the sale of additional Notes and Commitments to the Subsequent Purchasers, whichever percentage is lower, and to the extent any such Prepetition Notes Holder makes such an election (each a “ Subsequent Purchaser ”) ( provided that, as to any transfers of Prepetition Notes by holders of Prepetition Notes that are also Backstop Parties between the Petition Date and November 20, 2017, the right to participate and purchase Notes as part of such syndication shall be determined by agreement between such purchaser and such seller), (a) the Company agrees to issue and sell additional amounts under the Notes and Commitments (with written notice thereof to the Agent) (without regard to the conditions precedent or minimum amounts set forth in this Agreement) in such amounts as the Required Holders shall require, the proceeds of which shall be used to immediately prepay the Notes of the existing Holders on a ratable basis and pay fees under Section 4.18 and (b) the Commitments of the Purchasers who executed and delivered this Agreement on the date hereof will be deemed ratably reduced and assigned to the Subsequent Purchasers, in each case in such manner to ensure that all Purchasers hold Commitments and outstanding amounts under the Notes ratably (the foregoing, the “ DIP Notes Syndication” ).  Upon completion of the DIP Notes Syndication, the Notes issued under (and as defined in) the Existing DIP NPA to any Purchaser shall be deemed cancelled and replaced with Notes issued to such Purchaser under this Agreement which shall be evidenced by book entries in the Register maintained by the Agent reflecting the Commitment and outstanding principal amount of Notes held by such Purchaser after giving effect to the DIP Notes Syndication. 
SECTION 3. CLOSING; PROCEEDS ACCOUNT.
Section 3.1.  Closing .  On each Note Purchase Date, (each, a “Closing”), subject to the conditions set forth in Section 4, each Purchaser shall make a purchase in the amount of its Commitment Percentage of the principal amount requested in the applicable Note Purchase Request by delivery to the Agent’s Account of immediately available funds in such amount by wire transfer of immediately available funds; provided , that, such funds shall be received by the Agent no later than 2 p.m. New York City time on such Note Purchase Date, which upon receipt of all such funds in full by the Agent and fulfillment of all conditions specified in Section 4 shall be delivered by the Agent to the Company.  If at each Closing, any of the conditions specified in Section 4 shall not have been fulfilled to the satisfaction of the Required Holders, such Purchaser shall, at its election, be relieved of all further obligations under this Agreement, without thereby waiving any rights such Purchaser may have by reason of any of the conditions specified in Section 4 not having been fulfilled to the Required Holders’ satisfaction.  
Section 3.2.  Proceeds Account .  The purchase price for all Notes shall, upon receipt of all applicable funds, be deposited by the Agent into the Proceeds Account pursuant to the instruction set forth in the applicable Note Purchase Request; provided , that $35,000,000 in proceeds from the initial sale of the Notes was
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directed to the Company’s disbursement account and/or used to pay down the ABL DIP Facility and otherwise used in accordance with Section 9.10.   The Company may withdraw amounts from the Proceeds Account in minimum increments of $500,000 solely to pay expenses and other amounts permitted to be paid pursuant to the Approved DIP Budget for the next seven (7) days (subject to any permitted variance in the DIP Order) from the  time of such withdrawal so long as (a) Agent and Purchasers have received an Officer’s Certificate (x) specifying the amount of the requested withdrawal at least on the later of the date on which the Interim DIP Order is entered and the second (2 nd ) Business Day prior to the proposed withdrawal, (y) certifying that the funds to be withdrawn shall be used only to pay expenses and other amounts pursuant to a schedule setting forth the disbursements to be funded from the funds to be withdrawn, which disbursements shall be due or become due during the seven (7) calendar days following such withdrawal and (z) certifying as to the matters in the following clauses (b) through (d), (b) the ABL DIP Facility is fully drawn as of the date of the withdrawal request, (c) before and after giving effect to the requested withdrawal, no Default or Event of Default shall have occurred and be continuing, (d) the representations and warranties of the Company and the Guarantors in this Agreement and the other Note Purchase Documents shall be correct in all material respects (or in all respects in the case of any such representations and warranties qualified by materiality) as of such date, except for representations and warranties expressly stated to relate to a specific earlier date, in which case such representations and warranties were correct in all material respects as of such earlier date and (e) the Agent and Holders have received a schedule setting forth the disbursements to be funded from the funds to be withdrawn, which disbursements shall be due or become due during the seven (7) calendar days following such withdrawal.  Except as permitted by the DIP Order, the Company shall not be permitted to withdraw amounts from the Proceeds Account after delivery of a notice from the Required Holders that such withdrawals will not be permitted, which may only be provided after the occurrence and during the continuation of an Event of Default.    Upon consummation of a Sale, all amounts in the Proceeds Account shall be applied against the Obligations in accordance with Section 12.6.
 
Section 3.3.  Interest .  Interest on outstanding Notes will accrue at the rate of 11.50% per annum.   Interest will be payable monthly in arrears on the last day of each month, commencing on December 29, 2017 (each, an “ Interest Payment Date ”); provided , that in any event, accrued interest shall be paid on the Maturity Date.  The Company will make each interest payment to the Agent for the benefit of the Holders of record on each Interest Payment Date pursuant to the payment instructions of each Holder provided by such Holder to the Agent.  Interest on the Notes will accrue from the date of original issuance or, if interest has already been paid, from the date it was most recently paid.  Interest will be computed on the basis of a 360-day year comprised of twelve 30-day months.  If any Interest Payment Date, other than the Maturity Date, would otherwise be a day that is not a Business Day, the Interest Payment Date shall be postponed to the immediately succeeding day that is a Business Day, with the same force and effect as if made on the date such payment was due, except that if that Business Day is in the immediately succeeding calendar month, the Interest Payment Date shall be the immediately preceding Business Day. Notwithstanding the foregoing, the interest rate on the Notes will in no event be higher than the maximum rate permitted by New York law as the same may be modified by United States law of general application. 
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SECTION 4. CONDITIONS TO CLOSING.
Each Purchaser’s obligation to purchase and pay for the Notes to be sold to such Purchaser at each Closing is subject to the fulfillment to such Purchaser’s satisfaction, prior to or at such Closing, of the following conditions:
Section 4.1.   Representations and Warranties .  The representations and warranties of the Company and the Guarantors in this Agreement and the other Note Purchase Documents shall be correct in all material respects (or in all respects in the case of any such representations and warranties qualified by materiality) when made and at each such Closing, except for representations and warranties expressly stated to relate to a specific earlier date, in which case such representations and warranties were true and correct in all material respects as of such earlier date.
 
Section 4.2.  No Default .     Before and after giving effect to the issue and sale of the Notes, no Default or Event of Default shall have occurred and be continuing.
 
Section 4.3.  Compliance Certificates.
(a) Officer’s Certificate .  The Company shall have delivered to the Agent and such Purchaser an Officer’s Certificate, dated the date of the Closing, certifying that the conditions specified in Sections 4.1 and 4.2 have been fulfilled.
(b) Secretary’s Certificate .  The Company shall have delivered to the Agent and such Purchaser a certificate of its Secretary or Assistant Secretary, certifying as to (i) officer incumbency and (ii) the Company’s organizational documents as then in effect.
Section 4.4.  Agent Fee Letter.   The Company shall have delivered to Agent the duly executed Agent Fee Letter.  
Section 4.5.  Purchase Permitted By Applicable Law, Etc.  On the date of each Closing such Purchaser’s purchase of Notes shall (a) be permitted by the laws and regulations of each jurisdiction to which such Purchaser is subject, without recourse to provisions (such as section 1405(a)(8) of the New York Insurance Law) permitting limited investments by insurance companies without restriction as to the character of the particular investment, (b) not violate any applicable law or regulation (including Regulation T, U or X of the Board of Governors of the Federal Reserve System) and (c) not subject such Purchaser to any tax, penalty or liability under or pursuant to any applicable law or regulation, which law or regulation was not in effect on the date hereof.
 
Section 4.6.  Sale of Other Notes
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.  Contemporaneously with each Closing the Company shall sell to each other Purchaser and each other Purchaser shall purchase the Notes to be purchased by it at such Closing as specified in the Note Purchase Request.
 
Section 4.7.  Consent .  The requisite percentage of the Prepetition Note Holders shall have executed an amendment, consent and/or waiver under the Prepetition Notes Indenture to permit the transactions contemplated by the Interim DIP Order and the Note Purchase Documents and to effectuate a “roll-up” of certain Prepetition Notes as provided in the Interim DIP Order, in each case, in form and substance satisfactory to the Required Holders. 
 
Section 4.8.  [Reserved] Section 4.9.  Changes in Corporate Structure
 
.  The Company shall not have changed its jurisdiction of incorporation or organization, as applicable, or been a party to any merger or consolidation or succeeded to all or any substantial part of the liabilities of any other entity. 
Section 4.10.   Funding Instructions .  Agent and each Purchaser shall have received a Note Purchase Request prior to 1:00 p.m. (New York time) on the date which is at least three Business Days (but not more than five Business Days) prior to each Note Purchase Date (or such shorter period as the Purchasers and Agent may agree to) signed by a Responsible Officer on letterhead of the Company confirming the information specified in Section 3 including the account name and number for the Proceeds Account into which the purchase price for the Notes is to be deposited. 
 
Section 4.11.  Proceedings and Documents .  All corporate, Bankruptcy Court and other proceedings in connection with the transactions contemplated by this Agreement and all documents and instruments incident to such transactions shall be satisfactory to such Purchaser and its special counsel, and such Purchaser and its special counsel shall have received all such counterpart originals or certified or other copies of such documents as such Purchaser or such special counsel may reasonably request.
 
Section 4.12.  Closing Documents .   Those Note Purchase Documents and all other instruments, agreements and actions set forth on Schedule 4.12 that are required pursuant to Schedule 4.12 to be executed and delivered or completed at the Closing shall have been executed and delivered to the Agent and each Purchaser and/or completed, and all other Note Purchase Documents and all other instruments, agreements and actions set forth on Schedule 4.12 shall have been executed and delivered to the Agent and each Purchaser and/or completed, in each case, in form and substance satisfactory to the Required Holders and Agent.
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Section 4.13.  Chapter 11 Cases .  With respect to the Chapter 11 Cases:  (a) The interim order of the Bankruptcy Court approving the ABL DIP Facility, which order may be part of the Interim DIP Order) in form and substance satisfactory to the Required Holders shall have been entered and be in full force and effect and the applicable order of the Bankruptcy Court approving the ABL DIP Facility, whether on an interim basis or a final basis, shall be in full force and effect and shall not have been vacated, reversed, or stayed in any respect or modified or amended, in each case in a manner not acceptable to the Required Holders; (b) the documentation evidencing or relating to the ABL DIP Facility shall be in form and substance satisfactory to the Required Holders; (c) the ABL DIP Facility shall have closed; (d) the undrawn borrowing availability under ABL DIP Facility shall be at least $2,500,000 as of the closing date of the ABL DIP Facility; (e) all First Day Orders shall have been entered by the Bankruptcy Court and shall be reasonably acceptable in form and substance to the Required Holders; (f) the Chapter 11 Debtors shall have made no payments after the Petition Date on account of any debt or other claims arising prior to the Petition Date without the consent of the Required Holders or pursuant to the First Day Orders; (g) within three business days after the Petition Date (or such later date as the Required Holders may agree in their reasonable discretion), the Bankruptcy Court shall have entered the Interim DIP Order in form and substance satisfactory to the Required Holders; (h) with respect to any Note Purchase Request made after the initial Note Purchase Request, within 35 calendar days after the Petition Date (or such later date as the Required Holders may agree in their respective sole discretion), the Bankruptcy Court shall have entered the Final DIP Order in form and substance satisfactory to the Required Holders and such order shall have become a Final DIP Order; (i)  all motions and other documents filed or to be filed with and submitted to the Bankruptcy Court in connection with the Note Purchase Documents and the approval thereof shall be in form and substance satisfactory to the Required Holders; (j) the entry into the Note Purchase Documents shall not violate any requirement of law in any material respect and shall not be enjoined, temporarily, preliminarily, or permanently; (k) the Interim DIP Order and the Final DIP Order, as applicable, shall be in full force and effect and shall not have been vacated, reversed, or stayed in any respect or modified or amended in any manner (except, in the case of any such modifications or amendments, with the consent of the Required Holders), and (l) the Company shall have borrowed under the ABL DIP Facility at or prior to the applicable Closing the amount required pursuant to the Interim DIP Order or Final DIP Order, as the case may be. 
 
Section 4.14.  Budget .  The Purchasers shall have received a 13-week cash flow projection acceptable to the Required Holders in all respects and otherwise satisfying the requirements of the definition of Initial Approved Budget (as defined in the Interim DIP Order) (the “ Initial Approved Budget ”) and the Company shall be in compliance with the Approved DIP Budget (subject to permitted variances in the DIP Order) as of the latest DIP Variance Report.  The Required Holders agree that the initial 13-week cash flow projection attached to the Interim DIP Order is acceptable in all respects
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Section 4.15.  Security .  The Purchasers shall have received evidence that the Notes and Obligations of the Company and Guarantors under the Note Purchase Documents are secured by valid and perfected liens on and security interest in the equity of the Company and the assets of the Company and Guarantors with the scope and priority set forth in the DIP Order.  The Company and the Guarantors shall enter into such documents and agreements as the Required Holders may request from time to time to evidence the grant and perfection of the security interests and liens related to the Notes.   
 
Section 4.16.  Know Your Customer Requirements .  Agent and each Purchaser shall have received “know your customer” and similar information, to include without limitation a copy of a duly executed IRS Form W-9 or such other IRS Form (as applicable), with respect to the Company and Guarantors requested five Business Days prior to such Closing.
 
Section 4.17.  General Fees and Expenses .  All fees and expenses (including reasonable and documented out-of-pocket fees and expenses of counsel) of the Agent, the Required Holders and the other Purchasers (with the consent of the Required Holders) and the Prepetition Notes Trustee relating to the Chapter 11 Cases (with the consent of the Required Holders), the Note Purchase Documents and/or the Prepetition Notes shall have been paid (whether accrued pre-petition or post-petition).
 
Section 4.18.  Purchaser Closing Fees .  After giving effect to the DIP Notes Syndication, each Purchaser shall have received a closing fee in an amount equal to 1.50% of its Commitment (less, in the case of each Backstop Party, an amount equal to the 1.50% closing fee paid on a portion of its Commitments under the Existing DIP NPA), which closing fee shall be earned in full on the date the Final DIP Order is entered by the Bankruptcy Court and payable on the date of execution of this Agreement.  Each Purchaser is authorized to net fund the purchase price to be paid by such Purchaser in connection with the purchase of Notes on the date hereof in order to effectuate the payment of such fees.   
 
Section 4.19.  Backstop Fee .  Each Purchaser executing the Existing DIP NPA (each, a “Backstop Party” and collectively, the “Backstop Parties”) received a backstop fee in an amount equal to 3.50% of such Purchaser’s Commitment in accordance with the Interim DIP Order.  
 
SECTION 5. REPRESENTATIONS AND WARRANTIES OF THE COMPANY.
The Company represents and warrants to each Purchaser and the Agent that:
Section 5.1.  Corporate Existence and Power .  Each Credit Party:
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(a) is a corporation, unlimited liability company, limited liability company, general partnership or limited partnership, as applicable, duly organized, validly existing and in good standing (to the extent such concept exists) under the laws of the jurisdiction of its incorporation, organization or formation, as applicable;
(b) upon entry of the DIP Order, has the corporate or other organizational power and authority and all governmental licenses, authorizations, Permits, consents and approvals to (i) own its assets, (ii) carry on its business and (iii) execute, deliver, and perform its obligations under, the Note Purchase Documents and the Related Agreements to which it is a party;
(c) is duly qualified as a foreign corporation, extra provincial corporation, unlimited liability company, limited liability company or limited partnership, as applicable, and licensed and in good standing, under the laws of each jurisdiction where its ownership, lease or operation of Property or the conduct of its business requires such qualification or license; and
(d) is in compliance with all Requirements of Law;
except, in each case referred to in clause (b)(i), clause (b)(ii), clause (c) or clause (d), to the extent that the failure to do so would not reasonably be expected to have, either individually or in the aggregate, a Material Adverse Effect.  No Credit Party is an EEA Financial Institution.
Section 5.2.  Corporate Authorization; No Contravention .  The execution, delivery and performance by each Credit Party of the Note Purchase Documents and Related Agreements to which it is a party have been duly authorized by all necessary corporate or other organizational action, and do not and will not:  (a) contravene the terms of any of that Person’s Organization Documents; (b) conflict with or result in any material breach or contravention of, or result in the creation of any Lien (other than Liens granted under the Related Agreements and approved by the DIP Order) under, any document evidencing any material Contractual Obligation to which such Person is a party or any order, injunction, writ or decree of any Governmental Authority to which such Person or its Property is subject (other than breaches resulting from the filing of the Chapter 11 Cases); or (c) violate any Requirement of Law in any material respect.
 
Section 5.3.  Governmental Authorization .  No approval, consent, exemption, authorization, or other action by, or notice to, or filing with, any Governmental Authority is necessary or required in connection with the execution, delivery or performance by, or enforcement against, the Credit Parties of th e Related Agreement (in each case, to which such Person is a party) except (a) for recordings and filings in connection with the Liens granted to Agent under the Related Agreements, (b) the DIP Order and any others obtained or made on or prior to the Closing Date and (c) , those which, if not obtained or made, would not reasonably be expected to have, either individually or in the aggregate, a Material Adverse Effect.
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Section 5.4.  Binding Effect .  This Agreement and each other Note Purchase Document and Related Agreement to which any Credit Party is a party constitute the legal, valid and binding obligations of each such Person which is a party thereto, enforceable against such Person in accordance with their respective terms, except as enforceability may be limited by applicable bankruptcy, insolvency, or similar laws affecting the enforcement of creditors’ rights generally or by equitable principles relating to enforceability.
 
Section 5.5.  Litigation .  Other than the Chapter 11 Cases, there are no actions, suits, proceedings, claims or disputes pending, or to the knowledge of the Company, threatened or contemplated, at law, in equity, in arbitration or before any Governmental Authority, against any Credit Party or any Subsidiary of any Credit Party or any of their respective Properties which:
 
(a) purport to affect or pertain to this Agreement, any other  Note Purchase Document or Related Agreement, or any of the transactions contemplated hereby or thereby; or
(b) except as disclosed on Schedule 5.5, would reasonably be expected to result in monetary judgment(s) or relief, individually or in the aggregate, in excess of $1,000,000; or
(c) seek an injunction or other equitable relief which would reasonably be expected to have a Material Adverse Effect.
No injunction, writ, temporary restraining order or any order of any nature has been issued by any court or other Governmental Authority purporting to enjoin or restrain the execution, delivery or performance of this Agreement, any other Note Purchase Document or any Related Agreement, or directing that the transactions provided for herein or therein not be consummated as herein or therein provided. As of the Closing Date, neither the Company nor any of its Subsidiaries is the subject of an audit or, to the Company’s knowledge, any review or investigation by any Governmental Authority (excluding the IRS, CRA and other taxing authorities) concerning the violation or possible violation of any Requirement of Law that could reasonably be expected to result in Liabilities, individually or in the aggregate, in excess of $1,000,000.
Section 5.6.  No Default .  No Default or Event of Default exists or would result from the incurring of any Obligations by any Credit Party or the grant or perfection of Agent’s Liens on the Collateral. Neither the Company nor any of its Subsidiaries is in default under or with respect to any Contractual Obligation in any respect which, individually or together with all such defaults, would reasonably be expected to have a Material Adverse Effect, expect such defaults resulting from the filing of the Chapter 11 Cases.
 
Section 5.7.  Pension Plan; ERISA Compliance
(a) Schedule 5.7 sets forth, as of the Closing Date, a complete and correct list of, and separately identifies, (a) all Title IV Plans, (b) all Multiemployer Plans and (c) all material Benefit
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Plans. Each Benefit Plan, and each trust thereunder, intended to qualify for tax exempt status under Section 401 or 501 of the Code so qualifies. Except for those that would not, in the aggregate, reasonably be expected to have a Material Adverse Effect, (x) each Benefit Plan is in compliance with applicable provisions of ERISA, the Code, other Requirements of Law and the terms of such plan, (y) there are no existing or pending (or to the knowledge of the Company, threatened) claims (other than routine claims for benefits in the normal course), sanctions, actions, lawsuits or other proceedings or investigation involving any Benefit Plan to which any Credit Party incurs or otherwise has or could have an obligation or any Liability and (z) no ERISA Event is reasonably expected to occur. On the Closing Date, no ERISA Event has occurred in connection with which obligations and liabilities (contingent or otherwise) remain outstanding.
(b) Schedule 5.7 sets forth, as of the Closing Date, a complete and correct list of, and separately identifies, all Canadian Pension Plans and Canadian Benefit Plans maintained or contributed to by the Company and each of its Subsidiaries. Except for those that would not, in the aggregate, reasonably be expected to have a Material Adverse Effect, no Canadian Benefit Plan provides for medical, life or other welfare benefits (through insurance or otherwise), with respect to any current or former employee of any Subsidiary organized in Canada or any Affiliate thereof after retirement or other termination of service (other than coverage mandated by Requirements of Law or coverage provided through the end of the month containing the date of termination from service or otherwise where part of a severance package or with respect to injured or disabled employees). No Canadian Pension Plan is a Canadian Defined Benefit Pension Plan. The Canadian Pension Plans are duly registered under the Income Tax Act (Canada) and all other applicable laws which require registration. Each Credit Party and its Subsidiaries has complied with and performed all of its obligations under and in respect of the Canadian Benefit Plans and the Canadian Pension Plans under the terms thereof, any funding agreements and all applicable laws (including any fiduciary, funding, investment and administration obligations), except to the extent it would not reasonably be expected to result in a Material Adverse Effect. All employer and employee payments, contributions or premiums to be remitted, paid to or in respect of each  Canadian Benefit Plan and Canadian Pension Plan have been paid in a timely fashion in accordance with the terms thereof, any funding agreement and all applicable laws, except to the extent it would not reasonably be expected to result in a Material Adverse Effect. No Canadian Pension Event has occurred.  No Lien has arisen, choate or inchoate, in respect of any Credit Party or their property in connection with any Canadian Pension Plan (save for contribution amounts not yet due).
(c) Schedule 5.7 sets forth a complete and correct list of, and that separately identifies, all Mexican Employee Benefit Plans.  Except for non-compliance that would not, in the aggregate, reasonably be expected to have a Material Adverse Effect, each Mexican Employee Benefit Plan is being maintained, operated and administered in compliance with its terms and the provisions of applicable law, and comply with all legal requirements defined and required under the Mexican tax and social welfare laws, including the  Income Tax Law  (  Ley del  Impuesto Sobre la  Renta ) and Social Welfare Law (  Ley del Seguro Social ).
Section 5.8.     [Reserved]

11
 
 

 
 
Section 5.9.  Ownership of Property; Liens
 
.  As of the Closing Date, the Real Estate listed on Schedule 5.9 constitutes all of the Real Estate of the Company and each of its Subsidiaries. Each of the Company and its Subsidiaries has good record and marketable title in fee simple to, or valid leasehold interests in, all Real Estate, and good and valid title to all owned personal property and valid leasehold interests in all leased personal property, in each instance, necessary or used in the ordinary conduct of their respective businesses, except for defects in title that, individually or in the aggregate, do not materially interfere with its ability to conduct its business as currently conducted and to utilize such Real Estate or such property, as applicable, for its intended purposes. None of the Real Estate of the Company or any of its Subsidiaries is subject to any Liens other than Permitted Liens. As of the Closing Date, Schedule 5.9 also describes any purchase options, rights of first refusal or other similar contractual rights pertaining to any Real Estate (in the case of leased Real Estate, solely to the extent any such purchase option, right of first refusal or similar contractual right relates to the leasehold interest of the Company or its applicable Subsidiary thereof). All material Permits required to have been issued or appropriate to enable the Real Estate to be lawfully occupied and used for all of the purposes for which it is currently occupied and used have been lawfully issued and are in full force and effect.
Section 5.10.  Taxes .  All material United States federal, Canadian federal, Mexican federal, state, foreign, provincial and local income and franchise and other material Tax returns, reports and statements (collectively, the “ Tax Returns ”) required to be filed by any Tax Affiliate have been filed with the appropriate Governmental Authorities, all such Tax Returns are true and correct in all material respects, and all material Taxes reflected therein or otherwise due and payable have been paid prior to the date on which any Liability may be added thereto for non-payment thereof except for (a) those contested in good faith by appropriate proceedings diligently conducted and for which adequate reserves are maintained on the books of the appropriate Tax Affiliate in accordance with GAAP or the accounting rules applicable to such Tax Affiliate and (b) state, foreign, provincial or other local sales, property or use tax returns and taxes owing thereunder that, collectively, do not exceed $1,000,000 (or $100,000 to the extent secured by a Lien) at any one time.  No material Tax Return is under audit or examination by any Governmental Authority, and no notice of any audit or examination has been received from any Governmental Authority, except to the extent that any such audit or examination could not reasonably be expected in the good faith determination of the Company to result in Liabilities, individually or in the aggregate, in excess of $1,000,000 (or $100,000 to the extent secured by a Lien).
 
Section 5.11.  Financial Condition
(a) The most recent financial statement delivered under the Prepetition Notes Indenture:
(x) were, to the knowledge of the Company, prepared in accordance with GAAP consistently applied throughout the respective periods covered thereby, except as otherwise expressly noted therein, subject to normal year-end adjustments and the lack of footnote disclosures; and
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(y) to the knowledge of the Company, present fairly in all material respects the consolidated and consolidating financial condition of the Credit Parties and their Subsidiaries as of the dates thereof and results of operations for the periods covered thereby.
(b) Since December 31, 2016, other than the filing of the Chapter 11 Cases, there has been no Material Adverse Effect.
(c) Neither the Company nor any of its Subsidiaries has any Indebtedness or Contingent Obligations other than outstanding Indebtedness and Contingent Obligations expressly permitted pursuant to this Agreement.
Section 5.12.  Environmental Matters .  Except as would not reasonably be expected to result, either individually or in the aggregate, in a Material Adverse Effect, (a) the operations of each of the Company and its Subsidiaries are and have been in compliance with all applicable Environmental Laws, including obtaining, maintaining and complying with all Permits required by any applicable Environmental Law, (b) no Lien in favor of any Governmental Authority securing, in whole or in part, Environmental Liabilities has attached to any Property of the Company or any of its Subsidiaries and, to the knowledge of the Company, no facts, circumstances or conditions exist that could reasonably be expected to result in any such Lien attaching to any such Property, (c) neither the Company nor any of its Subsidiaries has caused or suffered to occur a Release of Hazardous Materials at, to or from any Real Estate, (d) all Real Estate currently (or to the knowledge of the Company previously) owned, leased, subleased, operated or otherwise occupied by or for the Company or any of its Subsidiaries is free of contamination by any Hazardous Materials, and (e) neither the Company nor any of its Subsidiaries (i) is or has been engaged in, or has permitted any current or former tenant to engage in, operations in violation of any Environmental Law or (ii) has received any written information request or notice of potential responsibility under the Comprehensive Environmental Response, Compensation and Liability Act (42 U.S.C. §§ 9601 et seq.) or similar Environmental Laws. The Company has made available to the Agent and the Holders copies of all environmental reports, reviews and audits and all documents pertaining to actual or potential Environmental Liabilities, in each case to the extent existing as of the Closing Date and such reports, reviews, audits and documents are in the possession, custody, control or otherwise available to the Company and its Subsidiaries.
 
Section 5.13.  Regulated Entities .  None of the Credit Parties and the Persons controlling the Credit Parties is (a) an “investment company” within the meaning of the Investment Company Act of 1940 or (b) subject to regulation under the Federal Power Act, the Interstate Commerce Act, any state public utilities code, or any other federal, state, provincial, territorial, local or foreign statute, rule or regulation limiting its ability to incur Indebtedness, pledge its assets or perform its obligations under the Note Purchase Documents to which it is party.
 
Section 5.14.     [Reserved] Section 5.15.  Labor Relations
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.  There are no strikes, work stoppages, slowdowns or lockouts existing, pending (or, to the knowledge of the Company, threatened) against or involving the Company or any of its Subsidiaries, except for those that would not, in the aggregate, reasonably be expected to have a Material Adverse Effect.  Except as set forth on Schedule 5.15 as of the Closing Date, there is (a) no collective bargaining or similar agreement with any union, labor organization, works council or similar representative covering any employee of the Company or any of its Subsidiaries, (b) no petition for certification or election of any such representative is existing or pending with respect to any employee of the Company or any of its Subsidiaries and (c) no such representative has sought certification or recognition with respect to any employee of the Company or any of its Subsidiaries.
Section 5.16.  Intellectual Property .  Schedule 5.16 sets forth as of the Closing Date a true and complete list of all Intellectual Property owned by each Credit Party, and any and all Intellectual Property with respect to which such Credit Party has an interest and the valid right to use, and includes with respect thereto the following items: (1) the owner; (2) the title; (3) as applicable, the jurisdiction in which such item has been registered or otherwise arises or in which an application for registration has been filed; (4) as applicable, the registration or application number and registration or application date; and (5) any material inbound or outbound IP Licenses or other rights (including franchises) granted by or to such Credit Party.  The Company and each of its Subsidiaries owns, or is licensed to use, all Intellectual Property necessary to conduct its business as currently conducted except for such Intellectual Property the failure of which to own or license would not reasonably be expected to have, either individually or in the aggregate, a Material Adverse Effect. To the knowledge of the Company, (a) the conduct and operations of the businesses of the Company and each of its Subsidiaries does not infringe, misappropriate, dilute, violate or otherwise impair any Intellectual Property owned by any other Person and (b) no other Person has notified any the Company or any of its Subsidiaries that it is contesting or intends to contest any right, title or interest of the Company or any of its Subsidiaries in, or relating to, any Intellectual Property, other than, in each case, as cannot reasonably be expected to affect the Note Purchase Documents and the transactions contemplated therein and would not, in the aggregate, reasonably be expected to have a Material Adverse Effect.
 
Section 5.17.  Brokers’ Fees; Transaction Fees .  Except for fees payable to Agent and the Holders, the lenders and agent under the ABL DIP Facility, and to the Company’s financial advisor (Jefferies LLC, or its affiliates), neither the Company nor any of its Subsidiaries has any obligation to any Person in respect of any finder’s, broker’s or investment banker’s fee in connection with the transactions contemplated hereby.
 
Section 5.18.  Insurance .  Schedule 5.18 lists all insurance policies of any nature maintained, as of the Closing Date, for current occurrences by each Credit Party, including issuers, coverages and deductibles. Each of the Company, its Subsidiaries and their respective Properties are insured with financially sound and reputable insurance companies which are not Affiliates of the Company, in such amounts, with such deductibles and covering such risks as are customarily carried by companies engaged in
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similar businesses of the same size and character as the business of the Credit Parties and, to the extent relevant, owning similar Properties in localities where such Person operates.
 
Section 5.19.  Ventures, Subsidiaries and Affiliates; Outstanding Stock .  Except as set forth on Schedule 5.19, as of the Closing Date, neither Intermediate Holdings, the Company nor any of their respective Subsidiaries (a) has any Subsidiaries, or (b) is engaged in any joint venture or partnership with any other Person.  All issued and outstanding Shares and Share Equivalents of each of the Company and its Subsidiaries are duly authorized and validly issued, fully paid, non-assessable, and free and clear of all Liens other than, with respect to the Shares and Share Equivalents of the Company and its Subsidiaries, those in favor of Agent, for the benefit of the Holders, those in favor of the Prepetition Notes Trustee and those in favor of the ABL Agent. All such securities were issued in compliance in all material respects with all applicable state, provincial, territorial and federal laws concerning the issuance of securities. All of the issued and outstanding Shares of the Company and each of its Subsidiaries are owned, as of the Closing Date, by each of the Persons and in the amounts set forth in Schedule 5.19.  Except as set forth on Schedule 5.19, as of the Closing Date there are no pre-emptive or other outstanding rights to purchase, options, warrants or similar rights or agreements pursuant to which any Credit Party may be required to issue, sell, repurchase or redeem any of its Shares or Share Equivalents or any Shares or Share Equivalents of its Subsidiaries. Set forth in Schedule 5.19 is, as of the Closing Date, a true and complete organizational chart of Intermediate Holdings and all of its Subsidiaries.
 
Section 5.20.  Jurisdiction of Organization; Chief Executive Office .  Schedule 5.20 lists each Credit Party’s jurisdiction of organization, legal name and organizational identification number, if any, and the location of such Credit Party’s registered office, chief executive office or sole place of business or domicile (within the meaning of the Civil Code of Quebec), in each case as of the Closing Date, and such Schedule 5.20 also lists all jurisdictions of organization and legal names of such Credit Party for the five years preceding the Closing Date. In relation to each Credit Party and any Subsidiary of a Credit Party, in each case incorporated in a member state of the European Union, for the purposes of The Council of the European Union Regulation No. 1346/2000 on Insolvency Proceedings (the “Regulation”), its center of main interest (as that term is used in Article 3(1) of the Regulation) is situated in its jurisdiction of incorporation and it has no “establishment” (as that term is used in Article 2(h) of the Regulations) in any other jurisdiction. 
 
Section 5.21.  Locations of Inventory, Equipment and Books and Records .  Each Credit Party’s inventory and equipment (other than inventory or equipment in transit) and books and records concerning the Collateral are kept, as of the Closing Date, at the locations listed on Schedule 5.21 (which Schedule 5.21 shall be promptly updated by the Company upon notice to Agent and Holders as permanent Collateral locations change).  Each Credit Party that keeps records in the Province of Quebec relating to Collateral keeps a duplicate copy thereof at a location outside the Province of Quebec, as listed on Schedule 5.21. 
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Section 5.22.  Deposit Accounts and Other Accounts .  Schedule 5.22 lists all banks and other financial institutions at which any Credit Party maintains deposit or other accounts as of the Closing Date, and such Schedule correctly identifies the name, address and any other relevant contact information reasonably requested by Agent or the Required Holders with respect to each depository, the name in which the account is held, a description of the purpose of the account, and the complete account number therefor.
 
Section 5.23.  Government Contracts .  Except as set forth on Schedule 5.23, as of the Closing Date, no Credit Party is a party to any contract or agreement with any Governmental Authority and no Credit Party’s Accounts are subject to the Federal Assignment of Claims Act (31 U.S.C. Section 3727), the Financial Administration Act (Canada) or any similar state, provincial or local law.
 
Section 5.24.  Customer and Trade Relations .  Except as set forth on Schedule 5.24, As of the Closing Date, there exists no actual or, to the knowledge of any Credit Party, threatened termination or cancellation of, or any material adverse modification or change in (a) the business relationship of any Credit Party with any customer or group of affiliated customers whose purchases during the preceding twelve (12) calendar months caused them to be ranked among the ten largest customers of such Credit Party or (b) the business relationship of any Credit Party with any supplier essential to its operations.
 
Section 5.25.  Bonding .  Except as set forth on Schedule 5.25, as of the Closing Date, no Credit Party is a party to or bound by any surety bond agreement, indemnification agreement therefor or bonding requirement with respect to products or services sold by it.
 
Section 5.26.  Full Disclosure .  None of the written representations or warranties made by any of the Credit Parties in the Note Purchase Documents to which it is party as of the date such representations and warranties are made or deemed made, and none of the statements contained in each exhibit, report, statement or certificate furnished by or on behalf of such Credit Party in connection with the Note Purchase Documents (including the written disclosure materials, if any, delivered by or on behalf of the Company to Agent or any Holder prior to the Closing Date), when taken as a whole, contains any untrue statement of a material fact or omits any material fact necessary to make the statements made therein, in light of the circumstances under which they are made, not materially misleading as of the time when made or delivered (after giving effect to all supplements and updates thereto).
 
Section 5.27.  Foreign Assets Control Regulations and Anti-Money Laundering .  Each Credit Party and its Subsidiaries is in compliance in all material respects with all economic sanctions laws of any applicable Governmental Authority, executive orders and implementing regulations as promulgated by the U.S. Treasury Department’s Office of Foreign
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Assets Control (“ OFAC ”), and all applicable anti-money laundering and counter-terrorism financing provisions of the Bank Secrecy Act and all regulations issued pursuant to it and all regulations issued pursuant to the Canadian AML Legislation and all other related laws of any applicable Governmental Authority. No Credit Party nor any Subsidiary or Affiliate of any Credit Party (i) is a Person designated by the U.S. government on the list of the Specially Designated Nationals and Blocked Persons (the “ SDN List ”) with which a U.S. Person cannot deal with or otherwise engage in business transactions, (ii) is a Person who is otherwise the target of U.S. economic sanctions laws such that a U.S. Person cannot deal or otherwise engage in business transactions with such Person, (iii) is controlled by (including by virtue of such person being a director or owning voting Shares or interests), or acts, directly or indirectly, for or on behalf of, any person or entity on the SDN List or a foreign government that is the target of U.S. economic sanctions prohibitions such that the entry into, or performance under, this Agreement or any other Note Purchase Document would be prohibited under U.S. law, (iv) is a Person designated by the Canadian government on any list set out in the United Nations Al-Qaida and Taliban Regulations, the Regulations Implementing the United Nations Resolutions on the Suppression of Terrorism, the Criminal Code or other similar applicable law (collectively, the “ Terrorist Lists ”) with which a Credit Party cannot deal with or otherwise engage in business transactions, (v) is a Person who is otherwise the target of Canadian or U.K. economic sanctions laws such that a Credit Party cannot deal or otherwise engage in business transactions with such Person or (vi) is controlled by (including by virtue of such Person being a director or owning voting Shares or interests), or acts, directly or indirectly, for or on behalf of, any Person on any Terrorist List or a foreign government that is the target of Canadian or U.K. economic sanctions prohibitions such that the entry into, or performance under, this Agreement or any other Note Purchase Document would be prohibited under Canadian or English law.
 
Section 5.28.  Patriot Act; Counter-Terrorism Regulations .  The Company, its Subsidiaries and, to the Company’s knowledge, its Affiliates are each in compliance with (a) the Trading with the Enemy Act (in the case of the Canadian Subsidiaries, subject to applicable Canadian Requirements of Law), and each of the foreign assets control regulations of the United States Treasury Department and any other enabling legislation or executive order relating thereto, (b) the Patriot Act, (c) Canadian AML Legislation, and (d) all laws of any applicable jurisdiction relating to “know your customer” and anti-money laundering and all rules and regulations. No part of the proceeds of any Note will be used directly or indirectly for any payments to any government official or employee, political party, official of a political party, candidate for political office, or anyone else acting in an official capacity, in order to obtain, retain or direct business or obtain any improper advantage, in violation of the United States Foreign Corrupt Practices Act of 1977 or the Corruption of Foreign Public Officials Act (Canada) or the U.K. Bribery Act 2010.
 
Section 5.29.  Physical Condition of Owned Properties . (a) Each of the Owned Properties, including all buildings, improvements, parking facilities, sidewalks, storm drainage systems, roofs, plumbing systems, HVAC systems, fire protection systems, electrical systems, equipment, elevators, exterior sidings and doors, landscaping, irrigation systems and all structural components, is, to the Company’s knowledge, in good condition, order and repair in all material respects (ordinary wear and tear excepted), and
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(b) to the Company’s knowledge, there exists no structural or other material defects or damages in any of the Owned Properties, whether latent or otherwise, other than ordinary wear and tear. Neither the Company nor any other Credit Party has received written notice from any insurance company or bonding company of any defects or inadequacies in any of the Owned Properties, or any part thereof, which would adversely affect the insurability of the same or cause the imposition of extraordinary premiums or charges thereon or of any termination or threatened termination of any policy of insurance or bond.
 
Section 5.30.  Access .  To the extent that any of the Owned Properties contain operating facilities, each of the Owned Properties has adequate rights of access to public ways and is served by adequate water, sewer, sanitary sewer and storm drain facilities. All public utilities necessary or convenient to the use and enjoyment of each of the Owned Properties in all material respects are located in the public right-of-way abutting each Owned Property, and all such utilities are connected so as to serve each Owned Property without passing over other property, except to the extent such other property is subject to a perpetual easement for such utility benefiting such Owned Property. All roads necessary for the utilization of each Owned Property in all material respects for its current purpose have been completed and dedicated to public use and accepted by all Governmental Authorities.
 
Section 5.31.  DIP Order Notices .  The Chapter 11 Cases were commenced on the Petition Date in accordance with applicable law and proper notice thereof, and the proper notice appropriate under the circumstances, as reflected in the Interim DIP Order, for (x) the motion seeking approval of the Note Purchase Documents and the Interim DIP Order and Final DIP Order, (y) the hearing for the approval of the Interim DIP Order, and (z) the hearing for the approval of the Final DIP Order has been or will be given.
 
Section 5.32.  Superpriority Administrative Expense Claims .  After the entry of the Interim DIP Order, and pursuant to and to the extent permitted in the Interim DIP Order and the Final DIP Order, the Obligations will constitute allowed superpriority administrative expense claims in the Chapter 11 Cases having priority over all administrative expense claims and unsecured claims against the debtors in the Chapter 11 Cases now existing or hereafter arising, of any kind whatsoever, including, without limitation, all administrative expense claims of the kind specified in sections 105, 326, 328, 330, 331, 503(b), 506(c), 507(a), 507(b), 546(c), 726, 1113, 1114, or any other provision of the Bankruptcy Code or otherwise, as provided under section 364(c)(l) of the Bankruptcy Code, except as provided by the DIP Order and subject in all respects to the Carve-Out. 
 
Section 5.33.  DIP Liens .  After the entry of the Interim DIP Order and pursuant to and to the extent provided in the DIP Order, the Obligations will be secured by a valid and perfected first priority Lien on all of the Collateral, subject to the Liens and priorities of other claims provided by the DIP Order
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Section 5.34.  DIP Order Modifications .  The Interim DIP Order (with respect to the period prior to entry of the Final DIP Order) or the Final DIP Order (with respect to the period on and after entry of the Final DIP Order), as the case may be, is in full force and effect and has not been reversed, stayed, modified or amended without the consent of the Required Holders.
 
Section 5.35.  Private Offering by the Company .  Neither the Company nor anyone acting on its behalf has knowingly taken, or will knowingly take, any action that would subject the issuance or sale of the Notes to the registration requirements of section 5 of the Securities Act or to the registration requirements of any Securities or blue sky laws of any applicable jurisdiction.
 
Section 5.36.  Use of Proceeds; Margin Regulations .  The proceeds of the sale of the Notes hereunder have been deposited into the Proceeds Account and will be used in accordance with Section 9.10.  No part of the proceeds from the sale of the Notes or from the Proceeds Account will be used, directly or indirectly, for the purpose of buying or carrying any margin stock within the meaning of Regulation U of the Board of Governors of the Federal Reserve System (12 CFR 221), or for the purpose of buying or carrying or trading in any Securities under such circumstances as to involve the Company in a violation of Regulation X of said Board (12 CFR 224) or to involve any broker or dealer in a violation of Regulation T of said Board (12 CFR 220). 
 
SECTION 6. REPRESENTATIONS OF THE PURCHASERS.
Section 6.1.  Purchase for Investment .  Each Purchaser severally represents that it is purchasing the Notes for its own account or for one or more separate accounts maintained by such Purchaser or for the account of one or more pension, mutual or trust funds and not with a view to the distribution thereof, provided that the disposition of such Purchaser’s or their property shall at all times be within such Purchaser’s or their control.  Each Purchaser understands that the Notes have not been registered under the Securities Act and may be resold only if registered pursuant to the provisions of the Securities Act or if an exemption from registration is available, except under circumstances where neither such registration nor such an exemption is required by law, and that the Company is not required to register the Notes.
 
Section 6.2.  Source of Funds .  Each Purchaser severally represents that at least one of the following statements is an accurate representation as to each source of funds (a “Source” ) to be used by such Purchaser to pay the purchase price of the Notes to be purchased by such Purchaser hereunder (provided, that the representation in this Section 6.2 shall not be required as to the individual Purchaser identified by the Company to the Agent on the date of this Agreement):
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(a) the Source is an “insurance company general account” (as the term is defined in the United States Department of Labor’s Prohibited Transaction Exemption ( “PTE” ) 95-60) in respect of which the reserves and liabilities (as defined by the annual statement for life insurance companies approved by the NAIC (the “NAIC Annual Statement” )) for the general account contract(s) held by or on behalf of any employee benefit plan together with the amount of the reserves and liabilities for the general account contract(s) held by or on behalf of any other employee benefit plans maintained by the same employer (or affiliate thereof as defined in PTE 95-60) or by the same employee organization in the general account do not exceed 10% of the total reserves and liabilities of the general account (exclusive of separate account liabilities) plus surplus as set forth in the NAIC Annual Statement filed with such Purchaser’s state of domicile; or
(b) the Source is a separate account that is maintained solely in connection with such Purchaser’s fixed contractual obligations under which the amounts payable, or credited, to any employee benefit plan (or its related trust) that has any interest in such separate account (or to any participant or beneficiary of such plan (including any annuitant)) are not affected in any manner by the investment performance of the separate account; or
(c) the Source is either (i) an insurance company pooled separate account, within the meaning of PTE 90-1 or (ii) a bank collective investment fund, within the meaning of the PTE 91-38 and, except as disclosed by such Purchaser to the Company in writing pursuant to this clause (c), no employee benefit plan or group of plans maintained by the same employer or employee organization beneficially owns more than 10% of all assets allocated to such pooled separate account or collective investment fund; or
(d) the Source constitutes assets of an “investment fund” (within the meaning of Part VI of PTE 84-14 (the “QPAM Exemption” )) managed by a “qualified professional asset manager” or “QPAM” (within the meaning of Part VI of the QPAM Exemption), no employee benefit plan’s assets that are managed by the QPAM in such investment fund, when combined with the assets of all other employee benefit plans established or maintained by the same employer or by an affiliate (within the meaning of Part VI(c)(1) of the QPAM Exemption) of such employer or by the same employee organization and managed by such QPAM, represent more than 20% of the total client assets managed by such QPAM, the conditions of Part I(c) and (g) of the QPAM Exemption are satisfied, neither the QPAM nor a person controlling or controlled by the QPAM maintains an ownership interest in the Company that would cause the QPAM and the Company to be “related” within the meaning of Part VI(h) of the QPAM Exemption and (i) the identity of such QPAM and (ii) the names of any employee benefit plans whose assets in the investment fund, when combined with the assets of all other employee benefit plans established or maintained by the same employer or by an affiliate (within the meaning of Part VI(c)(1) of the QPAM Exemption) of such employer or by the same employee organization, represent 10% or more of the assets of such investment fund, have been disclosed to the Company in writing pursuant to this clause (d);or
(e) the Source constitutes assets of a “plan(s)” (within the meaning of Part IV(h) of PTE 96-23 (the “INHAM Exemption” )) managed by an “in-house asset manager” or “INHAM” (within the meaning of Part IV(a) of the INHAM Exemption), the conditions of Part I(a), (g) and (h) of the INHAM Exemption are satisfied, neither the INHAM nor a person controlling or controlled by the INHAM (applying the definition of “control” in Part IV(d)(3) of the INHAM Exemption) owns a 10% or more interest in the Company and (i) the identity of such INHAM and
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(ii) the name(s) of the employee benefit plan(s) whose assets constitute the Source have been disclosed to the Company in writing pursuant to this clause (e); or
(f) the Source is a governmental plan; or
(g) the Source is an investment company registered under the Investment Company Act of 1940; or
(h) the Source is one or more employee benefit plans, or a separate account or trust fund comprised of one or more employee benefit plans, each of which has been identified to the Company in writing pursuant to this clause (h); or
(i) the Source does not include assets of any employee benefit plan, other than a plan exempt from the coverage of ERISA.
As used in this Section 6.2, the terms “employee benefit plan,”   “governmental plan,” and “separate account” shall have the respective meanings assigned to such terms in section 3 of ERISA.
SECTION 7. AGENT 
Section 7.1.  Appointment of Agent .  Cortland Capital Market Services LLC is hereby appointed Agent for the Holders hereunder and under the other Note Purchase Documents and each Holder hereby authorizes Cortland Capital Market Services LLC, in such capacity, to act as its agent (including as collateral agent) in accordance with the terms hereof and the other Note Purchase Documents. Agent hereby agrees to act upon the express conditions contained herein and the other Note Purchase Documents, as applicable. The provisions of this Section 7.1   are solely for the benefit of Agent and the Holders and no Credit Party shall have any rights as a primary or third party beneficiary of any of the provisions thereof, except as expressly set forth herein. In performing its functions and duties hereunder, Agent shall act solely as an agent of the Holders and does not assume and shall not be deemed to have assumed any obligation towards or relationship of agency or trust with or for any Credit Party or any Affiliate thereof.
 
Section 7.2.  Powers and Duties .  Each Holder irrevocably authorizes Agent to take such action on such Holder’s behalf and to exercise such powers, rights and remedies and perform such duties hereunder and under the other Note Purchase Documents as are specifically delegated or granted to Agent by the terms hereof and thereof, together with such actions, powers, rights and remedies as are reasonably incidental thereto. Agent shall have only those duties and responsibilities that are expressly specified herein and the other Note Purchase Documents. Without limiting the generality of the foregoing, Agent shall not have or be deemed to have, by reason hereof or any of the other Note Purchase Documents, a fiduciary relationship in respect of any Holder; and nothing herein or any of the other Note Purchase Documents, expressed or implied, is intended to or shall be so construed as to impose upon Agent any obligations in respect hereof or any of the other Note Purchase Documents except as expressly set forth herein or therein.
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Section 7.3.  General Immunity
(a) No Responsibility for Certain Matters . Agent shall not be responsible for the execution, effectiveness, genuineness, validity, enforceability, collectability or sufficiency hereof or any other Note Purchase Document or for any representations, warranties, recitals or statements made herein or therein or made in any written or oral statements or in any financial or other statements, instruments, reports or certificates or any other documents furnished or made by Agent or by or on behalf of any Credit Party to Agent or any Holder in connection with the Note Purchase Documents and the transactions contemplated thereby or for the financial condition or business affairs of any Credit Party or any other Person liable for the payment of any Obligations, nor shall Agent be required to ascertain or inquire as to the performance or observance of any of the terms, conditions, provisions, covenants or agreements contained in any of the Note Purchase Documents or as to the use of the proceeds of the Notes or as to the existence or possible existence of any Event of Default or Default or to make any disclosures with respect to the foregoing. Agent shall not be responsible for the satisfaction of any condition set forth in Section 4 or elsewhere in any Note Purchase Document, other than to confirm receipt of items expressly required to be delivered to Agent. Agent will not be required to take any action that is contrary to applicable law or any provision of this Agreement or any Note Purchase Document. Anything contained herein to the contrary notwithstanding, Agent shall not have any liability arising from confirmations of the amount of outstanding Notes or the component amounts thereof.
(b) Exculpatory Provisions . Subject to clause (b)(ii) hereof further limiting the liability of Agent, neither Agent nor any of its officers, partners, directors, employees or agents shall be liable for any action taken or omitted by Agent under or in connection with any of the Note Purchase Documents, except to the extent caused by Agent’s gross negligence or willful misconduct as determined in a final, non-appealable decisions by a court of competent jurisdiction. Agent shall be entitled to refrain from any act or the taking of any action (including the failure to take an action) in connection herewith or any of the other Note Purchase Documents or from the exercise of any power, discretion or authority vested in it hereunder or thereunder, except powers and authority expressly contemplated hereby or thereby, unless and until Agent shall have received written instructions in respect thereof from Required Holders (or such other Holders as may be required to give such instructions under Section 17 ) or in accordance with the applicable Note Purchase Document, and, upon receipt of such instructions from Required Holders (or such other Holders, as the case may be), or in accordance with the other applicable Note Purchase Document, as the case may be, Agent shall act or (where so instructed) refrain from acting, or to exercise such power, discretion or authority, in accordance with such instructions. Without prejudice to the generality of the foregoing, (i) Agent shall be entitled to rely, and shall be fully protected in relying, upon any communication, instrument or document believed by it to be genuine and correct and to have been signed or sent by the proper Person or Persons, and shall be entitled to rely and shall be protected and free from liability in relying on opinions and judgments of attorneys (who may be attorneys for the Credit Parties), accountants, experts and other professional advisors selected by it; and (ii) no Person shall have any right of action whatsoever against Agent as a result of Agent acting or (where so instructed) refraining from acting hereunder or any of the other Note Purchase Documents in accordance with the instructions of Required Holders (or such other Holders as may be required to give such instructions under Section 17 ) or in accordance with the applicable Note Purchase Document. Agent shall be fully justified in failing or refusing to take any action under this Agreement or any other Note Purchase Document unless Agent shall first receive such advice
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or concurrence of the Holders (as required by this Agreement) and until such instructions are received, Agent shall act, or refrain from acting, as it deems advisable. If Agent so requests, it shall first be indemnified to its reasonable satisfaction by the Holders against any and all liability and expense that may be incurred by it by reason of taking or continuing to take any such action. Agent shall in all cases be fully protected in acting, or in refraining from acting, under this Agreement or any other Note Purchase Document in accordance with a request or consent of the Required Holders and such request and any action taken or failure to act pursuant thereto shall be binding upon all of the Holders. No provision of this Agreement or any other Note Purchase Document or any agreement or instrument contemplated hereby or thereby, shall require Agent to: (i) expend or risk its own funds or provide indemnities in the performance of any of its duties hereunder or the exercise of any of its rights or power or (ii) otherwise incur any financial liability in the performance of its duties or the exercise of any of its rights or powers. Agent shall not be responsible for (i) perfecting, maintaining, monitoring, preserving or protecting the security interest or Lien granted under this Agreement, any other Note Purchase Document or any agreement or instrument contemplated hereby or thereby, (ii) the filing, re-filing, recording, re-recording or continuing of any document, financing statement, mortgage, assignment, notice, instrument of further assurance or other instrument in any public office at any time or times, or (iii) providing, maintaining, monitoring or preserving insurance on or the payment of Taxes with respect to any of the Collateral. The actions described in clauses (i) through (iii) of the immediately preceding sentence shall be the responsibility of the Holders and the Credit Parties. Agent shall not be required to qualify in any jurisdiction in which it is not presently qualified to perform its obligations as Agent. Agent has accepted and is bound by the Note Purchase Documents executed by Agent as of the date of this Agreement and, as directed in writing by the Required Holders, Agent shall execute additional Note Purchase Documents delivered to it after the date of this Agreement; provided ,   however , that such additional Note Purchase Documents do not adversely affect the rights, privileges, benefits and immunities of Agent. Agent will not otherwise be bound by, or be held obligated by, the provisions of any loan agreement, indenture or other agreement governing the Obligations (other than this Agreement and the other Note Purchase Documents to which such Agent is a party). No written direction given to Agent by the Required Holders or any Credit Party that in the sole judgment of Agent imposes, purports to impose or might reasonably be expected to impose upon Agent any obligation or liability not set forth in or arising under this Agreement and the other Note Purchase Documents will be binding upon Agent unless Agent elects, at its sole option, to accept such direction. Agent shall not be responsible or liable for any failure or delay in the performance of its obligations under this Agreement or the other Note Purchase Documents arising out of or caused, directly or indirectly, by circumstances beyond its reasonable control, including, without limitation, acts of God; earthquakes; fire; flood; terrorism; wars and other military disturbances; sabotage; epidemics; riots; business interruptions; loss or malfunctions of utilities, computer (hardware or software) or communication services; accidents; labor disputes; acts of civil or military authority and governmental action. Beyond the exercise of reasonable care in the custody of the Collateral in the possession or control of the Agent or its bailee, Agent will not have any duty as to any other Collateral or any income thereon or as to preservation of rights against prior parties or any other rights pertaining thereto. Agent will be deemed to have exercised reasonable care in the custody of the Collateral in its possession if the Collateral is accorded treatment substantially equal to that which it accords its own property, and Agent will not be liable or responsible for any loss or diminution in the value of any of the Collateral by reason of the act or omission of any carrier, forwarding agency or other agent or
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bailee selected by Agent in good faith. Agent will not be responsible for the existence, genuineness or value of any of the Collateral or for the validity, perfection, priority or enforceability of the Liens in any of the Collateral, whether impaired by operation of law or by reason of any action or omission to act on its part hereunder, except to the extent such action or omission constitutes gross negligence or willful misconduct on the part of Agent, as determined by a court of competent jurisdiction in a final, nonappealable order, for the validity or sufficiency of the Collateral or any agreement or assignment contained therein, for the validity of the title of any grantor to the Collateral, for insuring the Collateral or for the payment of taxes, charges, assessments or Liens upon the Collateral or otherwise as to the maintenance of the Collateral. Agent hereby disclaims any representation or warranty to the present and future holders of the Obligations concerning the perfection of the Liens granted hereunder or in the value of any of the Collateral. In the event that Agent is required to acquire title to an asset for any reason, or take any managerial action of any kind in regard thereto, in order to carry out any fiduciary or trust obligation for the benefit of another, which in Agent’s sole discretion may cause Agent to be considered an “owner or operator” under any Environmental Laws or otherwise cause Agent to incur, or be exposed to, any Environmental Liability or any liability under any other Requirement of Law, Agent reserves the right, instead of taking such action, either to resign as Agent or to arrange for the transfer of the title or control of the asset to a court appointed receiver. Agent will not be liable to any person for any Environmental Liability or any Environmental Laws or contribution actions under any Requirement of Law by reason of Agent’s actions and conduct as authorized, empowered and directed hereunder or relating to any kind of discharge or Release or threatened discharge or Release of any Hazardous Materials. Each Holder authorizes and directs Agent to enter into this Agreement and the other Note Purchase Documents to which it is a party. Each Holder agrees that any action taken by Agent in accordance with the terms of this Agreement or the other Note Purchase Documents and the exercise by Agent of its respective powers set forth therein or herein, together with such other powers that are reasonably incidental thereto, shall be binding upon all of the Holders.
(c) Notice of Default . Agent shall not be deemed to have knowledge or notice of the occurrence of any Default or Event of Default unless Agent shall have received written notice from a Holder, or a Credit Party in accordance with the notice requirements of Section 18 herein referring to this Agreement, describing such Default or Event of Default and stating that such notice is a “notice of default.” Agent will notify the Holders of its receipt of any such notice, Agent may (but shall not be obligated to) take such action, or refrain from taking such action, with respect to such Default or Event of Default as it shall deem advisable or in the best interest of the Holders.
Section 7.4.  Holders’ and Purchasers’ Representations, Warranties and Acknowledgment
(a) Each Holder and each Purchaser represents and warrants to Agent that it has made its own independent investigation of the financial condition and affairs of each Credit Party, without reliance upon Agent or any other Holder or Purchaser and based on such documents and information as it has deemed appropriate, in connection with Note Purchases hereunder and that it has made and shall continue to make its own appraisal of the creditworthiness of each Credit Party. Agent shall not have any duty or responsibility, either initially or on a continuing basis, to make any such investigation or any such appraisal on behalf of the Holders or Purchasers or to provide any Holder or Purchaser with any credit or other information with respect thereto, whether coming
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into its possession before the purchase of the Notes or at any time or times thereafter, and Agent shall not have any responsibility with respect to the accuracy of or the completeness of any information provided to the Holders and Purchasers.
(b) Each Holder and each Purchaser, by delivering its signature page to this Agreement, an Assignment Agreement or a joinder agreement and funding its Note, shall be deemed to have acknowledged receipt of, and consented to and approved, each Note Purchase Document and each other document required to be approved by Agent, Required Holders or Holders, as applicable.
Section 7.5.  Successor Agent .  Subject to the appointment and acceptance of a successor Agent as provided in this Section 7.5 , the Agent may resign at any time by giving thirty (30) days’ prior written notice thereof to the Required Holders. Agent may be removed as Agent at the written request of the Required Holders. Upon any such notice of resignation or removal, Required Holders shall have the right to appoint a successor Agent. If no successor shall have been so appointed by the Required Holders and shall have accepted such appointment within thirty (30) days after the retiring Agent gives notice of its resignation, then the retiring Agent’s resignation shall nevertheless thereupon become effective and the Required Holders shall perform all of the duties of Agent, as applicable, hereunder until such time, if any, as the Required Holders appoint a successor Agent as provided for above. In such case, the Required Holders shall appoint one Person to act as Agent for purposes of any communications with the Company, and until the Company shall have been notified in writing of such Person and such Person’s notice address as provided for in Section 18 , the Company shall be entitled to give and receive communications to/from the resigning Agent. Upon the acceptance of any appointment as Agent hereunder by a successor Agent and the payment of the outstanding fees and expenses of the resigning or removed Agent, that successor Agent shall thereupon succeed to and become vested with all the rights, powers, privileges and duties of the retiring or removed Agent and the retiring or removed Agent shall promptly (i) transfer to such successor Agent all sums and other items of Collateral held under the Security Documents, together with all records and other documents necessary or appropriate in connection with the performance of the duties of the successor Agent under the Note Purchase Documents, and (ii) execute and deliver to such successor Agent such amendments to financing statements, and take such other actions, as may be reasonably requested in connection with the assignment to such successor Agent of the security interests created under the Security Documents (the reasonable and documented out-of-pocket expenses of which shall be borne by the Company), whereupon such retiring or removed Agent shall be discharged from its duties and obligations hereunder. After any retiring Agent’s resignation or any Agent’s removal hereunder as Agent, the provisions of this Section 7 and Section 15 shall inure to its benefit as to any actions taken or omitted to be taken by it while it was Agent hereunder.
 
Section 7.6.  Delegation of Duties . Agent may perform any and all of its duties and exercise its rights and powers under this Agreement or under any other Note Purchase Document by or through any one or more sub-agents appointed by Agent and any such sub-agent may perform any and all of its duties and exercise its rights and powers by or through their respective Affiliates. Agent shall not be responsible for the acts or omissions of its sub-agents so long as they are appointed with due care. The exculpatory,
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indemnification and other provisions of Section 15 shall apply to any Affiliates of Agent and shall apply to their respective activities in connection with the syndication of the Notes issued hereby. All of the rights, benefits and privileges (including the exculpatory and indemnification provisions) of Section 15 shall apply to any such sub-agent and to the Affiliates of any such sub-agent, and shall apply to their respective activities as sub-agent. 
 
Section 7.7.  Security Documents
(a) Agent under Security Documents; Releases . Each Holder hereby further irrevocably authorizes Agent, on behalf of and for the benefit of the Holders, to be the agent for and representative of Holders with respect to the Security Documents and to enter into such other agreements with respect to the Collateral (including intercreditor agreements) as it may deem necessary with the consent of the Required Holders. Subject to Section 17 , Agent may execute any documents or instruments necessary to (i) release any Lien encumbering any item of Collateral that is the subject of a sale or other disposition of assets permitted hereby and with respect to which release the Required Holders (or such other Holders as may be required to give such consent under Section 17 ) have consented to, or (ii) release any Guarantor from the guarantee pursuant to this Agreement with respect to which release the Required Holders (or such other Holders as may be required to give such consent under Section 17 ) have consented to.
(b) Right to Realize on Collateral and Enforce Guarantee . Anything contained in any of the Note Purchase Documents to the contrary notwithstanding, the Company, Agent and each Holder hereby agree that (i) no Holder shall have any right individually to realize upon any of the Collateral or to enforce any guarantee or exercise any other remedy provided under the Note Purchase Documents, it being understood and agreed that all powers, rights and remedies hereunder may be exercised solely by Agent (acting at the written direction of the Required Holders), on behalf of the Holders in accordance with the terms hereof and all powers, rights and remedies under this Agreement and the Security Documents may be exercised solely by Agent (acting at the written direction of the Required Holders), and (ii) in the event of a foreclosure by Agent on any of the Collateral pursuant to a public or private sale, Agent or its nominee may be the purchaser of any or all of such Collateral at any such sale and Agent, as agent for and representative of Holders (but not any Holder or Holders in its or their respective individual capacities unless the Required Holders shall otherwise agree in writing) shall be entitled, for the purpose of bidding and making settlement or payment of the purchase price for all or any portion of the Collateral sold at any such public sale, to use and apply any of the Obligations arising under the Note Purchase Documents as a credit on account of the purchase price for any collateral payable by Agent at such sale.
Section 7.8.  Posting of Approved Electronic Communications
(a) Delivery of Communications . Each Credit Party hereby agrees, unless directed otherwise by Agent or unless the electronic mail address referred to below has not been provided by Agent to such Person, that it will provide to Agent all information, documents and other materials that it is obligated to furnish to Agent or to the Holders pursuant to the Note Purchase Documents, including all notices, requests, financial statements, financial and other reports, certificates and other information materials, but excluding any such communication that (i) is or relates to a Note Purchase Request, (ii) relates to the payment of any principal or other amount due
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under this Agreement prior to the scheduled date therefor, (iii) provides notice of any Default or Event of Default under this Agreement or any other Note Purchase Document, or (iv) is required to be delivered to satisfy any condition precedent to the effectiveness of this Agreement and/or any Note or other Note Purchase hereunder (all such non-excluded communications being referred to herein collectively as “ Communications ”), by transmitting the Communications in an electronic/soft medium that is properly identified in a format reasonably acceptable to the Company and Agent to an electronic mail address as directed by Agent. In addition, each Credit Party agrees to continue to provide the Communications to Agent or the Holders, as the case may be, in the manner specified in the Note Purchase Documents.
(b) No Prejudice to Notice Rights . Nothing herein shall prejudice the right of Agent or any Holder to give any notice or other communication pursuant to any Note Purchase Document in any other manner specified in such Note Purchase Document.
Section 7.9.  Proofs of Claim .  The Holders and each Credit Party hereby agree that after the occurrence of an Event of Default pursuant to Section 11.1(f) or (g) , in case of the pendency of any receivership, insolvency, liquidation, bankruptcy, reorganization, arrangement, adjustment, composition or other judicial proceeding relative to any Credit Party, Agent (irrespective of whether the principal of any Note shall then be due and payable as herein expressed or by declaration or otherwise and irrespective of whether Agent shall have made any demand on any Credit Party) shall be entitled and empowered, by intervention in such proceeding or otherwise:
 
(a) to file and prove a claim for the whole amount of principal and interest owing and unpaid in respect of the Notes and any other Obligations that are owing and unpaid and to file such other papers or documents as may be necessary or advisable in order to have the claims of the Holders, Agent and other agents (including any claim for the reasonable compensation, expenses, disbursements and advances of the Holders, Agent and other agents and their agents and counsel and all other amounts due Holders, Agent and other agents hereunder) allowed in such judicial proceeding; and
(b) to collect and receive any moneys or other property payable or deliverable on any such claims and to distribute the same;
and any custodian, receiver, assignee, interim trustee, trustee, liquidator, sequestrator or other similar official in any such judicial proceeding is hereby authorized by each Holder to make such payments to Agent and, in the event that Agent shall consent to the making of such payments directly to the Holders, to pay to Agent any amount due for the compensation, expenses, disbursements and advances of Agent and its agents and counsel, and any other amounts due Agent and other agents hereunder. Nothing herein contained shall be deemed to authorize Agent to authorize or consent to or accept or adopt on behalf of any Holder any plan of reorganization, arrangement, adjustment or composition affecting the Obligations or the rights of any Holders or to authorize Agent to vote in respect of the claim of any Holder in any such proceeding. Further, nothing contained in this Section 7.9 shall affect or preclude the ability of any Holder to (i) file and prove such a claim in the event that Agent has not acted within ten (10) days prior to any applicable bar date and (ii) require an amendment of the proof of claim to accurately reflect such Holder’s outstanding Obligations.
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Section 7.10.  Indemnification .  To the extent that Agent is not promptly reimbursed and indemnified by any Credit Party, and after Agent has made demand on any Credit Party for the same, the Holders will, within five days of written demand by Agent, reimburse Agent for and indemnify and hold harmless Agent from and against any and all liabilities, obligations, losses, damages, penalties, actions, judgments, suits, costs, expenses (including, without limitation, client charges and expenses of counsel or any other advisor to Agent), advances or disbursements of any kind or nature whatsoever which may be imposed on, incurred by, or asserted against Agent in any way relating to or arising out of this Agreement or any of the other Note Purchase Documents or any action taken or omitted by Agent under this Agreement or any of the other Note Purchase Documents, in proportion to each Holder's ratable share of all outstanding Notes at such time (provided, that in the event that at such time there are no outstanding Notes, then the ratable share of the Holders shall be determined as of the last date that any Notes were outstanding); provided, however, that no Holder shall be liable for any portion of such liabilities, obligations, losses, damages, penalties, actions, judgments, suits, costs, expenses, advances or disbursements for which there has been a final non-appealable judicial determination that such liability resulted from Agent's gross negligence or willful misconduct.  The obligations of the Holders under this Section 7.10 shall survive the payment in full of all Obligations, the discharge of any Liens granted under the Note Purchase Documents and the termination of this Agreement.
 
SECTION 8. PAYMENT AND PREPAYMENT OF THE NOTES.
Section 8.1.  Maturity .  The entire unpaid principal balance of each Note shall be due and payable on the Maturity Date thereof.
 
Section 8.2.  Optional Prepayments .  The Company may, at its option, upon notice as provided below, prepay at any time all, or from time to time any part of, the Notes then outstanding in the case of a partial prepayment, at 100% of the principal amount so prepaid.  The Company will give the Agent (who shall promptly notify each Holder of Notes) written notice of each optional prepayment under this Section 8.2 not less than 10 days and not more than 30 days prior to the date fixed for such prepayment unless the Company and the Required Holders agree to another time period pursuant to Section 17 except in the case of a full payoff of the Notes, in which case such written notice will be delivered not less than 5 Business Days prior to such date.  Each such notice shall specify such date (which shall be a Business Day), the aggregate principal amount of the Notes to be prepaid on such date, the principal amount of each Note held by such Holder to be prepaid (determined in accordance with Section 8.3), and the interest to be paid on the prepayment date with respect to such principal amount being prepaid. 
 
Section 8.3.  Mandatory Prepayments .  If the Company or any Guarantor makes a Disposition of any Collateral outside the Ordinary Course of Business (other than any Disposition pursuant to Sections 10.02(a)(i), (a)(iii), (c), (d), (e), (f) and (g) herein) or does not reinvest proceeds from a Disposition of Equipment in
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accordance with Section 10.02(a), incurs a Casualty Event, incurs Indebtedness not expressly permitted to be incurred under this Agreement, receives proceeds from equity issuances or otherwise receives Extraordinary Receipts, then the Company shall provide the Agent with written notice five Business Days prior to any prepayment  required under this Section 8.3 and, subject to the DIP Order (including with respect to the Carve-Out), the Intercreditor Agreement and the Collateral Trust Agreement, the Company shall make a prepayment of the Obligations in an amount equal to the net cash proceeds received from any such event within two Business Days of such receipt.  Subject to the DIP Order, the Intercreditor Agreement and the Collateral Trust Agreement, such prepayment shall be allocated to the Obligations in accordance with Section 12.6. 
 
Section 8.4.  Allocation of Partial Prepayments .  Except as set forth in Section 2 with respect to DIP Notes Syndication, in the case of each partial prepayment of the Notes pursuant to Sections 8.2, the principal amount of the Notes to be prepaid shall be allocated among all of the Notes at the time outstanding in proportion, as nearly as practicable, to the respective unpaid principal amounts thereof.  Proceeds received pursuant to Section 8.3 shall be applied by the Agent in accordance with the Intercreditor Agreement and Collateral Trust Agreement subject to the terms of the DIP Order (including with respect to the Carve-Out).   
 
Section 8.5.  Maturity; Surrender, Etc .  In the case of each prepayment of Notes pursuant to this Section 8, the principal amount of each Note to be prepaid shall mature and become due and payable on the date fixed for such prepayment, together with interest on such principal amount accrued to such date.  From and after such date, unless the Company shall fail to pay such principal amount when so due and payable, together with the interest, as aforesaid, interest on such principal amount shall cease to accrue. 
 
Section 8.6.  Purchase of Notes .  The Company will not and will not permit any Credit Party or Subsidiary thereof to purchase, redeem, prepay or otherwise acquire, directly or indirectly, any of the outstanding Notes except upon the payment or prepayment of the Notes in accordance with the Note Purchase Documents.  The Company will promptly cancel all Notes acquired by it or any Credit Party or Subsidiary thereof pursuant to any payment or prepayment of Notes pursuant to this Agreement and no Notes may be issued in substitution or exchange for any such Notes.
 
Section 8.7.  Payments Due on Non-Business Days .  Anything in this Agreement or the Notes to the contrary notwithstanding, any payment of principal of any Note (including principal due on the Maturity Date of such Note) that is due on a date that is not a Business Day shall be made on the next succeeding Business Day and shall include the additional days elapsed in the computation of interest payable on such next succeeding Business Day.
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Section 8.8.  Payment on Notes .  The Company will pay all sums becoming due on each Note for principal, interest and all other amounts becoming due hereunder by making such payment to the Agent’s Account for the benefit of such Holder on the date due (provided, that, each such payment shall be delivered to the Agent’s Account by no later than 2 p.m. New York City time on such day; provided further, that, any such payment received after such time may, in the sole discretion of Agent, be deemed received on such date due).  Upon receipt by Agent of payments of interest or principal on the Notes, it shall promptly pay such amounts to the Holders on a ratable basis in accordance with the instructions provided in writing by the Holders to the Agent.     
 
Section 8.9.  Taxes; Withholding, etc. (a)    
 
(a) Payments to Be Free and Clear . All sums payable by or on account of any Credit Party hereunder and under the other Note Purchase Documents shall (except to the extent otherwise required by law) be paid free and clear of, and without any deduction or withholding on account of, any Tax imposed, levied, collected, withheld or assessed by any Governmental Authority.
(b) Withholding of Taxes . If any Withholding Agent is required by law (as determined in the good faith discretion of the applicable Withholding Agent) to make any deduction or withholding for or on account of any Tax from any sum paid or payable under any of the Note Purchase Documents: (i)   the applicable Withholding Agent shall notify the Agent of any such requirement or any change in any such requirement as soon the applicable Withholding Agent becomes aware of such requirement or change; (ii) the applicable Withholding Agent shall be entitled to make such deduction or withholding and shall timely pay (or cause to be paid) any such Tax to the relevant Governmental Authority; and (iii) if such Tax is an Indemnified Tax, the sum payable by such Credit Party in respect of which the relevant deduction or withholding is required shall be increased to the extent necessary to ensure that after any such deduction or withholding of Indemnified Taxes, the Agent or such Holder, as the case may be, and each of their Tax Related Persons, receives on the due date a net sum equal to what it would have received had no such deduction or withholding been required; provided that, for the avoidance of doubt, no such additional amount shall be required to be paid to any Holder or the Agent (including any of their Tax Related Persons) under clause (iii) above for, and Indemnified Taxes shall not include, any of the following Taxes, (A) in the case of the Agent or Holder (including any of their Tax Related Persons), any U.S. federal withholding Tax in effect and applicable (x) as of the date on which such Agent or Holder becomes a party to this Agreement (except to the extent that such U.S. federal withholding Taxes were payable to such Holder’s assignor (including its Tax Related Persons) immediately before such Holder became a party to this Agreement), and (y) in the case of a Tax Related Person that becomes a Tax Related Person after the relevant date described in (x) , above, the date on which such person becomes a Tax Related Person (except to the extent that such U.S. federal withholding Taxes were payable to Holder (including its Tax Related Persons) immediately before such Tax Related Person became a Tax Related Person of such Holder) , or (z) the date on which such Holder changes its Applicable Office (except to the extent that such U.S. federal withholding Taxes were payable to such Holder (including its Tax Related Persons)
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immediately before it changed its Applicable Office), (B) any Tax on the Overall Net Income of the Holder or Agent (or any of their Tax Related Persons), (C) any U.S. federal withholding Tax imposed under FATCA or (D) any Tax attributable to the Holder’s or the Agent’s failure to comply with Section 8.9(e) (all such amounts described in this clause (iii) , “ Excluded Taxes ”).   The Credit Parties shall deliver to Agent official receipts (or certified copies of the receipts) or other evidence of such payment reasonably satisfactory to the Required Holders in respect of any Taxes payable hereunder within thirty (30) days after payment of such Taxes.
(c) Other Taxes . In addition, and without duplication, the Credit Parties shall pay all Other Taxes to the relevant Governmental Authorities in accordance with applicable law. The Credit Parties shall deliver to Agent official receipts (or certified copies of the receipts) or other evidence of such payment reasonably satisfactory to the Required Holders in respect of any Taxes or Other Taxes payable hereunder as soon as practicable after payment of such Taxes or Other Taxes.
(d) Indemnification .  
(i) Without duplication of any Taxes covered by Sections 8.9(b) or (c) , the Credit Parties shall indemnify the Agent and each Holder or their respective Tax Related Persons, within ten (10) days after written demand therefor, for the full amount of any Indemnified Taxes (including Indemnified Taxes imposed or asserted on or attributable to amounts payable under this Section 8.9 ) paid or incurred by the Agent or such Holder, as the case may be, relating to, arising out of, or in connection with any Note Purchase Document or any payment or transaction contemplated hereby or thereby, whether or not such Taxes were correctly or legally imposed or asserted by the relevant Governmental Authority. A certificate as to the amount of such payment or liability delivered to the Company by a Holder (with a copy to the Agent), or by the Agent on its own behalf or on behalf of a Holder, shall be conclusive absent manifest error.
(ii) If any party determines, in its sole discretion exercised in good faith, that it has received a refund of any Taxes as to which it has been indemnified pursuant to this Section (including by the payment of additional amounts pursuant to this Section), it shall pay to the indemnifying party an amount equal to such refund (but only to the extent of indemnity payments made under this Section with respect to the Taxes giving rise to such refund), net of all out-of-pocket expenses (including Taxes) of such indemnified party and without interest (other than any interest paid by the relevant Governmental Authority with respect to such refund).  Such indemnifying party, upon the request of such indemnified party, shall repay to such indemnified party the amount paid over pursuant to this paragraph (d) (plus any penalties, interest or other charges imposed by the relevant Governmental Authority) in the event that such indemnified party is required to repay such refund to such Governmental Authority.  Notwithstanding anything to the contrary in this paragraph (d), in no event will the indemnified party be required to pay any amount to an indemnifying party pursuant to this paragraph (d) the payment of which would place the indemnified party in a less favorable net after-Tax position than the indemnified party would have been in if the Tax subject to indemnification and giving rise to such refund had not been deducted, withheld or otherwise imposed and the indemnification payments or additional amounts with respect to such Tax had never been paid.  This paragraph shall not
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be construed to require any indemnified party to make available its Tax returns (or any other information relating to its Taxes that it deems confidential) to the indemnifying party or any other Person.
(e) Administrative Requirements; Forms Provision . Each Holder that is a United States Person for U.S. federal income tax purposes shall deliver to the Company and the Agent, on or prior to the Effective Date, on or prior to the applicable Note Purchase Date or on or prior to the date of the Assignment Agreement pursuant to which it becomes a Holder, each as applicable to such Holder, and at such other times as may be necessary in the determination of the Company or Agent (each in the reasonable exercise of its discretion), two executed copies of Internal Revenue Service (“ IRS ”) Form W-9 certifying that such Holder is exempt from U.S. federal backup withholding tax. Each Holder that is not a United States Person for U.S. federal income tax purposes (a “ Non-U.S. Holder ”) shall, to the extent it is legally entitled to do so, deliver to the Company and the Agent (in such number of copies as shall be requested by the recipient), on or prior to the Effective Date, on or prior to the applicable Note Purchase Date or on or prior to the date of the Assignment Agreement pursuant to which it becomes a Holder, each as applicable to such Holder, and at such other times as may be reasonably requested by the Company or Agent (each in the reasonable exercise of its discretion), whichever of the following described in clauses (i) through (v) below is applicable, accurately completed and in a manner reasonably acceptable to the Company and the Agent:
(i) in the case of a Non-U.S. Holder claiming the benefits of an income tax treaty to which the United States is a party (x) with respect to payments of interest under any Note Purchase Document, two executed copies of IRS Form W-8BEN or IRS Form W-8BEN-E establishing an exemption from, or reduction of, U.S. federal withholding Tax pursuant to the “interest” article of such tax treaty, and (y) with respect to any other applicable payments under any Note Purchase Document, two executed copies of IRS Form W-8BEN or IRS Form W-8BEN-E establishing an exemption from, or reduction of, U.S. federal withholding Tax pursuant to the “business profits” or “other income” article of such tax treaty;
(ii) two executed copies of IRS Form W-8ECI;
(iii) in the case of a Non-U.S. Holder claiming the benefits of the exemption for portfolio interest under Section 881(c) of the Internal Revenue Code, two executed copies of IRS Form W-8BEN or IRS Form W-8BEN-E;
(iv) to the extent a Non-U.S. Holder is not the beneficial owner of a Note, two executed copies of IRS Form W-8IMY, accompanied by IRS Form W-8ECI, IRS Form W-8BEN, IRS Form W-8BEN-E, IRS Form W-9, and/or other certification documents from each beneficial owner, as applicable; or
(v) any Non-U.S. Holder shall deliver to the Company and the Agent (in such number of copies as shall be requested by the recipient) on or prior to the date on which such Non-U.S. Holder becomes a Holder under this Agreement (and from time to time thereafter upon the reasonable request of the Company or the Agent), executed copies of any other form prescribed by applicable law as a basis for claiming exemption from or
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a reduction in U.S. federal withholding Tax, duly completed, together with such supplementary documentation as may be prescribed by applicable law to permit the Company or the Agent to determine the withholding or deduction required to be made.
Each Holder required to deliver any forms, certificates or other evidence with respect to U.S. federal income tax withholding matters pursuant to this Section 8.9(e) and Section 8.9(f) hereby agrees, from time to time after the initial delivery by such Holder of such forms, certificates or other evidence, whenever a lapse in time or change in circumstances renders such forms certificates or other evidence obsolete or inaccurate in any material respect, that such Holder shall promptly deliver to Agent for transmission to the Company two new executed copies of IRS Form W-8BEN, IRS Form W-8BEN-E, IRS Form W-8IMY or IRS Form W-8ECI (or any successor form(s) of any of the foregoing), and as applicable, certificate requested by Agent properly completed and duly executed by such Holder, and such other documentation required under the Internal Revenue Code and reasonably requested by the Company to confirm or establish that such Holder is not subject to deduction or withholding of U.S. federal income Tax with respect to payments to such Holder under the Note Purchase Documents or is subject to deduction or withholding at a reduced rate, or notify Agent and the Company of its inability to deliver any such forms, certificates or other evidence. Nothing in this Section 8.9 shall be construed to require a Holder to provide any forms or documentation that it is not legally entitled to provide or, other than such forms or documentation set forth in Section 8.9(e)(i)-(iv) and Section 8.9(f) , that would subject such Holder to any material unreimbursed cost or expense or would materially prejudice the legal or commercial position of such Holder. On or before the Effective Date, (or in the case of a successor or replacement Agent, on or before the date on which such successor or replacement Agent becomes a party to this Agreement), Cortland Capital Market Services LLC (or such successor or replacement Agent), shall deliver to the Company a properly completed and duly executed IRS Form W-9 establishing that the Company can make payments to such Agent without deduction or withholding of any Taxes imposed by the United States, including Taxes imposed under FATCA.
Each Holder and Agent agrees that if any form or certification it previously delivered expires or becomes obsolete or inaccurate in any respect, it shall update such form or certification or promptly notify the Company and the Agent in writing of its legal inability to do so.
(f) If a payment made to a Holder under any Note Purchase Document would be subject to U.S. federal withholding Tax imposed by FATCA if such Holder were to fail to comply with the applicable reporting requirements of FATCA (including those contained in Section 1471(b) or 1472(b) of the Internal Revenue Code, as applicable), such Holder shall deliver to the Company and the Agent at the time or times prescribed by law and at such time or times reasonably requested by the Company or the Agent such documentation prescribed by applicable law (including as prescribed by Section 1471(b)(3)(C)(i) of the Internal Revenue Code) and such additional documentation reasonably requested by the Company or the Agent as may be necessary for the Company and the Agent to comply with their obligations under FATCA and to determine that such Holder has complied with such Holder’s obligations under FATCA or to determine the amount to deduct and withhold from such payment. Solely for purposes of this Section 2.14(f) , “FATCA” shall include any amendments made to FATCA after the date of this Agreement.
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Each Holder agrees that if any form or certification it previously delivered expires or becomes obsolete or inaccurate in any respect, it shall update such form or certification or promptly notify the Company and the Agent in writing of its legal inability to do so.
(g) Defined Term . For purposes of this Section, the term “applicable law” includes FATCA.
Section 8.10.  Defaulting Purchasers (a)  Adjustments .  Notwithstanding anything to the contrary contained in this Agreement, if any Purchaser becomes a Defaulting Purchaser, then, until such time as such Purchaser is no longer a Defaulting Purchaser, to the extent permitted by applicable law:
 
(i) Waivers and Amendments .  Such Defaulting Purchaser’s right to approve or disapprove any amendment, waiver or consent with respect to this Agreement shall be restricted as set forth in the definition of Required Holders.
(ii) Defaulting Purchaser Waterfall . Any payment of principal, interest, fees or other amounts received by the Agent for the account of such Defaulting Purchaser  (whether voluntary or mandatory, at maturity, or otherwise) shall be applied by the Agent as follows: first , to the payment of any amounts owing by such Defaulting Purchaser to the Agent hereunder; second , as the Company may request (so long as no Default or Event of Default exists), to the funding of any Note Purchase Request in respect of which that Defaulting Purchaser has failed to fund as required by this Agreement, as determined by the Agent; third , if so determined by the Agent and the Company, to be held in a deposit account and to be released pro rata in order to satisfy obligations of such Defaulting Purchaser to fund future Note Purchase Requests; fourth , to the payment of any amounts owing to the Purchasers as a result of any judgment of a court of competent jurisdiction obtained by any Purchaser against such Defaulting Purchaser as a result of such Defaulting Purchaser’s breach of its obligations under this Agreement; fifth , so long as no Default or Event of Default exists, to the payment of any amounts owing to the Company as a result of any judgment of a court of competent jurisdiction obtained by the Company against such Defaulting Purchaser as a result of such Defaulting Purchaser’s breach of its obligations under this Agreement; and sixth , to such Defaulting Purchaser or as otherwise directed by a court of competent jurisdiction; provided that if (x) such payment is a payment of the principal amount of any Notes in respect of which such Defaulting Purchaser has not fully funded its appropriate share, and (y) such Notes were purchased at a time when the conditions in Section 4 were satisfied or waived, such payment shall be applied solely to pay the Loans of all Non‑Defaulting Purchasers on a pro rata basis in accordance with their Commitment Percentages prior to being applied to the payment of any Notes owed to such Defaulting Purchaser. 
(iii) Certain Fees .  No Defaulting Purchaser shall be entitled to receive any amendment fees, waiver fees, or similar fees for any period during which that Purchaser is a Defaulting Purchaser (and the Company shall not be required to pay any such fee that otherwise would have been required to have been paid to that Defaulting Purchaser).
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(b) Defaulting Purchaser Cure .  If the Company and the Agent agree in writing in their reasonable discretion that a Purchaser is no longer a Defaulting Purchaser, the Agent will so notify the parties hereto, whereupon as of the effective date specified in such notice and subject to any conditions set forth therein, that Purchaser will, to the extent applicable, purchase that portion of outstanding Notes of the other Purchasers or take such other actions as the Agent may determine to be necessary to cause the funded Notes to be held on a pro rata basis by the Purchasers in accordance with their respective Commitment Percentages, whereupon such Purchaser will cease to be a Defaulting Purchaser; provided that no adjustments will be made retroactively with respect to fees accrued or payments made by or on behalf of the Company while that Purchaser was a Defaulting Purchaser; and provided ,   further , that except to the extent otherwise expressly agreed by the affected parties, no change hereunder from Defaulting Purchaser to Purchaser will constitute a waiver or release of any claim of any party hereunder arising from that Purchaser’s having been a Defaulting Purchaser.
 
SECTION 9. AFFIRMATIVE COVENANTS.
The Company covenants that so long as any of the Notes are outstanding:
Section 9.1.  Financial Statements .  The Company shall maintain, and shall cause each of its Subsidiaries to maintain, a system of accounting established and administered in accordance with sound business practices to permit the preparation of financial statements in conformity with GAAP (provided that unaudited interim financial statements shall not be required to have footnote disclosures and are subject to normal year-end adjustments). The Company shall deliver to each Holder (in detail reasonably satisfactory to the Required Holders):
 
(a) as soon as available, but not later than ninety (90) days after the end of each Fiscal Year, a copy of the audited consolidated balance sheets of Parent and its Subsidiaries as at the end of such year and the related consolidated statements of income or operations, shareholders’ equity and cash flows for such Fiscal Year, setting forth in each case in comparative form the figures for the previous Fiscal Year, and accompanied by the report of any “Big Four” or other independent certified public accounting firm reasonably acceptable to the Required Holders which report shall (i) contain an unqualified opinion, stating that such consolidated financial statements present fairly in all material respects the financial position for the periods indicated in conformity with GAAP applied on a basis consistent with prior years and (ii) which may include a qualified or explanatory paragraph expressing substantial doubt as to going concern status or similar qualification; provided that, the audited financial statements, information and other documents required to be provided as described in the preceding sentence shall be accompanied by an unaudited schedule of consolidating financial information relating to the  North American and non-North American business entities in detail reasonably acceptable to the Required Holders;
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(b) as soon as available, but not later than one hundred twenty (120) days after the end of each Fiscal Year, a copy of the unaudited consolidated and consolidating balance sheets of Intermediate Holding and each of its Subsidiaries, and the related consolidated and consolidating statements of income and shareholders’ equity, and on a consolidated basis only, cash flows, for such Fiscal Year, setting forth in each case in comparative form the figures for the previous Fiscal Year; and
(c) as soon as available, but not later than (i) thirty (30) days after the end of each fiscal month of each year, a copy of the unaudited consolidated and consolidating balance sheets of Intermediate Holding each of its Subsidiaries, and the related consolidated and consolidating statements of income and shareholders’ equity and (ii) forty-five (45) days after the end of each Fiscal Quarter, a copy of the unaudited consolidated and consolidating statement of cash flows of Intermediate Holding and each of its Subsidiaries, as of the end of such fiscal month or Fiscal Quarter, as applicable, and for the portion of the Fiscal Year then ended, each of which shall be complete and correct and fairly present, in all material respects, in accordance with GAAP, the financial position and the results of operations of Intermediate Holding and each of its Subsidiaries, subject to normal year-end adjustments and absence of footnote disclosures
Section 9.2.  Certificates; Other Information .  The Company shall furnish to each Holder: 
 
(a) as soon as available, but not later than forty-five (45) days after the end of each Fiscal Quarter, (i) a management discussion and analysis report, in reasonable detail, signed by the chief financial officer of the Company, describing the operations and financial condition of the Company and each of its Subsidiaries for the Fiscal Quarter and the portion of the Fiscal Year then ended, and (ii) a report setting forth in comparative form the corresponding figures for the corresponding periods of the previous Fiscal Year and the corresponding figures from the most recent projections for the current Fiscal Year provided to Holders and discussing the reasons for any significant variations;
(b) concurrently with the delivery of the financial statements referred to in Sections 9.1(a) , 9.1 (b) and 9.1 (c) , a fully and properly completed certificate in the form of Schedule 9.1(b) (a “ Compliance Certificate ”), certified on behalf of the Company by a Responsible Officer of the Company;
(c) promptly after the same are sent, copies of all financial statements and reports which the Company or any Affiliate of the Company (to the Company’s knowledge) sends to its shareholders or other equity holders, as applicable, generally and promptly after the same are filed, copies of all financial statements and regular, periodic or special reports which such Person may make to, or file with, the Securities and Exchange Commission or any successor or similar Governmental Authority;
(d) at the time of delivery of each of the financial statements delivered pursuant to Section 9.1, (i) a listing of government contracts of the Company subject to the Federal Assignment of Claims Act of 1940 or the Financial Administration Act (Canada) or any similar state, provincial or municipal law or foreign law; and (ii) a list of any applications for the
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registration of any Patent, Trademark or Copyright filed by any Credit Party with the United States Patent and Trademark Office, the United States Copyright Office, the Canadian Intellectual Property Office or any similar office or agency in each case entered into or filed in the prior Fiscal Quarter;
(e) promptly following the execution of any Permitted Supplier Financing Arrangement, executed copies of all documentation regarding such Permitted Supplier Financing Arrangement;
(f) promptly upon receipt thereof, copies of any reports submitted by the Company’s certified public accountants in connection with each annual, interim or special audit or review of any type of the financial statements or internal control systems of any Credit Party made by such accountants;
(g) at the times specified in the DIP Order, the Company shall provide to each Holder a proposed rolling 13-week cash flow projection, which shall contain a line item breakdown of projected disbursements and shall otherwise be in a form acceptable to the Required Holders, and, for the avoidance of doubt, shall include any and all adequate protection payments and professional fees
(h) in accordance with the DIP Order, the Company shall provide a weekly DIP Variance Report;
(i) promptly, such additional business, financial, collateral, corporate affairs, perfection certificates and other information as the  Agent or Required Holders may from time to time reasonably request.
Section 9.3.  Notices .  The Company shall notify promptly (and in no event later than five (5) Business Days after a Responsible Officer becomes aware thereof) the Agent and each Holder of each of the following:
 
(a) the occurrence or existence of any Default or Event of Default or any event or circumstance that foreseeably will become a Default or Event of Default;
(b) any breach or non-performance of, or any default under, any Contractual Obligation of the Company or any of its Subsidiaries, or any violation of, or non-compliance with, any Requirement of Law, in each case, which would reasonably be expected to result, either individually or in the aggregate, in a Material Adverse Effect, including a description of such breach, non-performance, default, violation or non-compliance and the steps, if any, such Person has taken, is taking or proposes to take in respect thereof;
(c) any dispute, litigation, investigation, proceeding or suspension which may exist at any time between the Company or any of its Subsidiaries and any Governmental Authority which would reasonably be expected to result, either individually or in the aggregate, in Liabilities in excess of $500,000;
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(d) the commencement of, or any material development in, any litigation or proceeding affecting the Company or any of its Subsidiaries or any of their respective property (i) in which the amount of damages claimed is $1,000,000 or more, (ii) in which injunctive or similar relief is sought and which, if adversely determined, would reasonably be expected to have a Material Adverse Effect, or (iii) in which the relief sought is an injunction or other stay of the performance of this Agreement, any other Note Purchase Document or any Related Agreement;
(e) (i) the receipt by any Credit Party of any written notice of violation of or potential liability or similar written notice under Environmental Law that would reasonably be expected to result in Environmental Liabilities in excess of $1,000,000, (ii)(A) unpermitted Releases, (B) the existence of any condition that could reasonably be expected to result in violations of or Liabilities under, any Environmental Law or (C) the commencement of, or any material change to, any action, investigation, suit, proceeding, audit, claim, demand, dispute alleging a violation of or Liability under any Environmental Law which in the case of clauses (A), (B) and (C) above, in the aggregate for all such clauses, would reasonably be expected to result in a Material Adverse Effect, (iii) the receipt by any Credit Party of notification that any Property of any Credit Party is subject to any Lien in favor of any Governmental Authority securing, in whole or in part, Environmental Liabilities and (iv) any proposed acquisition or lease of Real Estate, if such acquisition or lease would have a reasonable likelihood of resulting in a Material Adverse Effect as a result of any potential Environmental Liabilities;
(f) (i) on or prior to any filing by any ERISA Affiliate of any notice of any reportable event under Section 4043 of ERISA, or intent to terminate any Title IV Plan, a copy of such notice (ii) promptly, and in any event within ten (10) days, after any officer of any ERISA Affiliate knows or has reason to know that a request for a minimum funding waiver under Section 412 of the Code has been filed with respect to any Title IV  Plan or Multiemployer Plan, a notice describing such waiver request and any action that any ERISA Affiliate proposes to take with respect thereto, together with a copy of any notice filed with the PBGC or the IRS pertaining thereto, (iii) promptly, and in any event within ten (10) days after any officer of any ERISA Affiliate knows or has reason to know that an ERISA Event has occurred, a notice describing such ERISA Event, and any action that any ERISA Affiliate proposes to take with respect thereto, together with a copy of any notices received from or filed with the PBGC, IRS, Multiemployer Plan or other Benefit Plan pertaining thereto; and (iv) promptly after the sending or filing thereof, copies of any annual information report (including all actuarial reports and other schedules and attachments thereto) required to be filed with a Governmental Authority in connection with each Canadian Pension Plan that is required by applicable law to be funded; promptly upon receipt, copies of any notice, demand, inquiry or subpoena received in connection with any Canadian Pension Plan from a Governmental Authority;
(g) any Material Adverse Effect subsequent to the date of the most recent audited financial statements delivered to  Agent and Holders pursuant to this Agreement;
(h) any material change in accounting policies or financial reporting practices by the Company or any of its Subsidiaries, except as required by GAAP;
(i) any labor controversy resulting in or threatening to result in any strike, work stoppage, boycott, shutdown or other labor disruption against or involving Company or any of its
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Subsidiaries if the same would reasonably be expected to have, either individually or in the aggregate, a Material Adverse Effect;
(j) the creation, establishment or acquisition of any Subsidiary or the issuance by or to any Credit Party of any Shares or Share Equivalents;
(k) any material notification, amendment, waiver, supplement or other modification of any of the Prepetition Notes Documents, ABL Documents, the ABL DIP Facility or the Factoring Facility Documents (accompanied by a true, correct and complete copy thereof);
(l) if any Credit Party acquires any Margin Stock; and
(m) any event that results or could be reasonably expected to result in a mandatory prepayment of the Obligations pursuant to Section 8.3.
Each notice pursuant to this Section 9.3 shall be in electronic form accompanied by a statement by a Responsible Officer of the Company setting forth details of the occurrence referred to therein, and stating what action the Company or other Person proposes to take with respect thereto and at what time. Each notice under Section 9.3 shall describe with particularity any and all clauses or provisions of any Related Agreement that have been breached or violated.
Section 9.4.  Preservation of Corporate Existence, Etc.  The Company shall, and shall cause each of its Subsidiaries to:
 
(a) preserve and maintain in full force and effect its organizational existence and good standing under the laws of its jurisdiction of incorporation, organization or formation, as applicable, except as permitted by Section 9.16;
(b) preserve and maintain in full force and effect all rights, privileges, qualifications, permits, licenses and franchises necessary in the normal conduct of its business except in connection with any sale of assets permitted by Section 9.16 and except as would not reasonably be expected to have, either individually or in the aggregate, a Material Adverse Effect;
(c) preserve or renew all of its registered Trademarks, the non-preservation of which would reasonably be expected to have, either individually or in the aggregate, a Material Adverse Effect; and
(d) (i) conduct its business and affairs without the knowing infringement of or knowing interference with any Intellectual Property of any other Person in any material respect and (ii) shall comply in all material respects with the terms of its IP Licenses.
Section 9.5.  Maintenance of Property .  The Company shall maintain, and shall cause each of its Subsidiaries to maintain, and preserve all its Property which is used or useful in its business in good working order and condition, ordinary wear and tear excepted and shall make all necessary repairs thereto and renewals and
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replacements thereof except where the failure to do so would not reasonably be expected to have, either individually or in the aggregate, a Material Adverse Effect.
 
Section 9.6.  Insurance.
(a) The Company shall, and shall cause each of its Subsidiaries to, (i) procure, maintain or cause to be maintained in full force and effect all policies of insurance of any kind with respect to the Property and businesses of the Company and such Subsidiaries (including, without limitation, policies of fire, theft, product liability, public liability, Flood Insurance, property damage, other casualty, employee fidelity, workers’ compensation, business interruption, director and officer liability (including tail coverage) and employee health and welfare insurance) with financially sound and reputable insurance companies or associations (in each case that are not Affiliates of the Company) of a nature and providing such coverage as is sufficient and as is customarily carried by businesses of the size and character of the business of the Credit Parties, (ii) with respect to each of the Owned Properties, maintain or cause to be maintained in full force and effect, in addition to the policies required under clause (i)  above, the insurance policies and coverages described on Schedule 5.18, subject to changes in policies and coverages based upon the availability of insurance for Persons engaged in ownership and operation of properties similar to each of the Owned Properties and (iii) cause all such insurance relating to any Property or business of any Credit Party to name Agent as additional insured or lenders loss payee as agent for the Holders, as appropriate. All policies of insurance on real and personal Property of the Credit Parties will contain an endorsement, in form and substance acceptable to Agent, showing loss payable to Agent (  Form CP 1218 or equivalent and naming Agent as lenders loss payee as agent for the Holders) and extra expense and business interruption endorsements. Such endorsement, or an independent instrument furnished to Agent, will provide that the insurance companies will give Agent at least thirty (30) days’ prior written notice before any such policy or policies of insurance shall be altered or canceled and that no act or default of the Credit Parties or any other Person shall affect the right of Agent to recover under such policy or policies of insurance in case of loss or damage.  The Company shall deliver to Agent and each Holder within ten (10) days of receipt of notice from any insurer, a copy of any notice of cancellation or material change in coverage with respect to the affected Owned Property. The Company shall direct, and shall cause each Credit Party to direct, all present and future insurers under its “  All Risk” policies of property insurance to pay all proceeds payable thereunder directly to the Agent.  If any insurance proceeds are paid by check, draft or other instrument payable to any  Credit Party and Agent jointly, Agent may endorse such Credit Party’s name thereon and do such other things as Agent may deem advisable to reduce the same to cash. Agent reserves the right at any time, upon its determination that any Credit Party’s risk profile has changed following the Closing Date, to require additional forms or categories and limits of insurance (it being acknowledged and agreed that, so long as the Credit Parties do not engage in any line of business substantially different from those lines of business carried on by it on the Closing Date, Agent will not require policies of insurance of a form or category materially different from those required by Agent as of the Closing Date). Notwithstanding the requirement in clause (i) above, Flood Insurance shall not be required for (x) Real Estate not located in a Special Flood Hazard Area, or (y) Real Estate located in a Special Flood Hazard Area in a community that does not participate in the National Flood Insurance Program.
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(b) Unless the Company provides Agent with evidence of the insurance coverage required by this Agreement (including, Flood Insurance), Holders may purchase insurance (including, Flood Insurance) at the Company’s expense to protect Agent’s and the Holders’ interests in the Company and its Subsidiaries’ properties.  This insurance may, but need not, protect the Company and its Subsidiaries’ interests. The coverage that Holders purchase may not pay any claim that the Company or any of its Subsidiaries makes or any claim that is made against the Company or such Subsidiary, as applicable, in connection with said Property. The Credit Parties may later cancel any insurance purchased by Holders, but only after providing Holders with evidence that there has been obtained insurance as required by this Agreement. If Holders purchase insurance, the Credit Parties will be responsible for the costs of that insurance, including interest and any other expenses Holders may incur in connection with the placement of insurance, until the effective date of the cancellation or expiration of the insurance. The costs of the insurance shall be added to the Obligations. The costs of the insurance may be more than the cost of insurance the Credit Parties may be able to obtain on their own.
Section 9.7.  Payment of Obligations .  Unless otherwise prohibited or excused by the Bankruptcy Court or the Bankruptcy Code, the Company shall, and shall cause each of its Subsidiaries to, pay, discharge and perform as the same shall become due and payable or required to be performed:
 
(a) all material Tax liabilities, assessments and governmental charges or levies upon it or its Property, unless (i) the same are being contested in good faith by appropriate proceedings diligently prosecuted and for which adequate reserves in accordance with GAAP or the accounting rules applicable to the Company or such Subsidiary are being maintained by such Person; and (ii) the aggregate amount of such liabilities secured by such Lien do not exceed $100,000.
(b) all other lawful claims which, if unpaid, would by law become a Lien upon its Property unless the same are being contested in good faith by appropriate proceedings diligently prosecuted which stay the imposition or enforcement of any Lien and for which adequate reserves in accordance with GAAP or the accounting rules applicable to the Company or such Subsidiary are being maintained by such Person;
(c) the performance of all obligations under any Contractual Obligation to which the Company or any of its Subsidiaries is bound, or to which it or any of its Property is subject, including the Related Agreements, except where the failure to perform would not reasonably be expected to have, either individually or in the aggregate, a Material Adverse Effect; and
(d) payments to the extent necessary to avoid the imposition of a Lien with respect to, (1) the involuntary termination of any underfunded Benefit Plan or (2) any Canadian Pension Plan other than inchoate Liens for amounts required to be remitted but not yet due pursuant to applicable Canadian federal or provincial pension benefits standards legislation.
Section 9.8.  Compliance with Laws; Pension Plans and Benefit Plans
(a) The Company shall, and shall cause each of its Subsidiaries to, comply with all Requirements of Law of any Governmental Authority having jurisdiction over it or its business, including all Requirements of Law applicable to the ownership, use and operation of each of the
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Owned Properties and the Benefit Plans, except where the failure to comply would not reasonably be expected to have, either individually or in the aggregate, a Material Adverse Effect.
(b) For each existing, or hereafter adopted,  Canadian Benefit Plan and Canadian Pension Plan, the Company shall ensure, and shall cause each Credit Party to ensure, that all contributions are remitted in a timely fashion in accordance with the terms thereof, any funding agreements and all applicable laws, except as would not reasonably be expected to have, either individually or in the aggregate, a Material Adverse Effect.
Section 9.9.  Inspection of Property and Books and Records; Audits; Appraisals
(a) The Company shall maintain, and shall cause each of its Subsidiaries to maintain, books of record and account entries in conformity with GAAP consistently applied.
(b) The Company shall, and shall cause each of its Subsidiaries to, with respect to each owned, leased, or controlled property, during normal business hours and upon reasonable advance notice (unless an Event of Default shall have occurred and be continuing, in which event no notice shall be required and the Agent shall have access at any and all times during the continuance thereof): (i) provide access to such property to the Agent (who may be accompanied by Holders and any of their Related Persons), as frequently as the Required Holders determine to be appropriate; and (ii) permit the Agent (who may be accompanied by Holders and any of their Related Persons) to conduct inspections and make extracts and copies (or take originals if reasonably necessary) from all of the Company’s or such Subsidiary’s books and records, and evaluate and make physical verifications of the Collateral in any manner and through any medium that the Required Holders consider advisable, in each instance, the expenses of the Agent shall be paid by the Company.  Each Credit Party which keeps records relating to Collateral in the Province of Quebec shall at all times keep a duplicate copy thereof at a location outside the Province of Quebec, as listed on Schedule 5.21.  Each Credit Party which keeps records relating to Collateral in the Province of Quebec shall at all times keep a duplicate copy thereof at a location outside the Province of Quebec, as listed on Schedule 5.21
Section 9.10.  Use of Proceeds .  The Company shall use the proceeds of the Notes (and proceeds in the Proceeds Account) solely as follows: (a) to pay the costs of the administration of the Chapter 11 Cases, (b) to make payments required or permitted under DIP Order and the Approved DIP Budget subject to the variance permitted in the DIP Order (including with respect to the Carve-Out), (c) to make payments required under the Note Purchase Documents, and with respect to a portion of the proceeds from the initial issuance of the Notes, to make payments under the Prepetition ABL Facility (as defined in the Interim DIP Order), and (d) for working capital, capital expenditures and other general corporate purposes not in contravention of any Requirement of Law and not in violation of this Agreement or the other Note Purchase Documents. 
 
Section 9.11.  Cash Management Systems .  The Company shall, and shall cause its Subsidiaries to, use commercially reasonable efforts to deliver a deposit account and securities control agreement to the Agent in form and substance reasonably satisfactory to the Required Holders prior to entry of the Final DIP Order
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with respect to the Proceeds Account and any other deposit or securities accounts constituting Collateral; provided that upon receipt of a written request from the Required Holders, the Company shall, and shall cause its Subsidiaries to, deliver such control agreement to the Agent within 30 days after the receipt of such notice (as such time period may be extended in the reasonable discretion of the Required Holders).
 
Section 9.12.  Further Assurances .     Promptly upon reasonable request by the Agent or Required Holders, the Company shall, and shall cause the Guarantors to: (a) correct any material defect or error that may be discovered in the execution, acknowledgment, filing or recordation of any Security Document or other document or instrument relating to any Collateral, and (ii) do, execute, acknowledge, deliver, record, re-record, file, re-file, register and re-register any and all such further acts, agreements, deeds, certificates, assurances and other instruments as the Agent or Required Holders may reasonably request from time to time in order to carry out more effectively the purposes of the Note Purchase Documents, including without limitation, such guaranty agreements, security agreement, mortgages, pledge agreements, intercreditor agreements and collateral trust agreements in the forms requested by Required Holders.   Notwithstanding the foregoing, the Company shall, and shall cause the Guarantors to, (a) execute such documents and take such actions as set forth on Schedule 4.12 (indicated therein as “post-closing”) within 30 days after the Effective Date (as may be extended by the Required Holders in their sole discretion), (b) execute such amendments to this Agreement as the Required Holders shall require prior to the entry of the Final DIP Order to add customary terms relating to the addition of an agent or trustee for the benefit of the Holders, including, without limitation, customary expense and indemnification provisions from the Credit Parties and (c) take all customary actions to assist the Purchasers with the syndication of their Commitments and Notes, including, without limitation, retaining at the Company’s expense such agents and service providers customarily used to manage syndications and solicitations, all prior to the entry of the Final DIP Order or within such other time periods determined by the Required Holders, which expenses shall be reasonable.  
 
Section 9.13.  [Reserved] Section 9.14.  Environmental Matters
 
.  The Company shall, and shall cause each of its Subsidiaries to, comply with, and maintain its Real Estate, whether owned, leased, subleased or otherwise operated or occupied, in compliance with, all applicable Environmental Laws (including by implementing any Remedial Action necessary to achieve such compliance) or that is required by orders and directives of any Governmental Authority except where the failure to comply would not reasonably be expected to, individually or in the aggregate, result in a Material Adverse Effect. Without limiting the foregoing, if an Event of Default is continuing or if any Required Holders at any time has a reasonable basis to believe that there exist violations of Environmental Laws by the Company or any of its Subsidiaries or that there exist any Environmental Liabilities, then the Company shall, and shall cause each Subsidiary to, promptly upon receipt of request from Required Holders, cause the performance of, and allow any designee of the Required Holders access to such Real Estate for the purpose of conducting, such environmental audits and assessments, including any necessary subsurface sampling of soil and groundwater, and cause the preparation of such reports, in each
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case as Required Holders may from time to time reasonably request. Such audits, assessments and reports, shall be conducted and prepared by reputable environmental consulting firms reasonably acceptable to Required Holders and shall be in form and substance reasonably acceptable to Required Holders, all under procedures and protocol reasonably designed to maintain the attorney/client privilege applicable to the results of such audits and assessments.
Section 9.15.  Approved DIP Budget .  Subject to the variances permitted in the DIP Order, the Company shall comply, and shall cause its Subsidiaries to comply, with the Approved DIP Budget.
 
Section 9.16.  Case Milestones .  The Company shall, and shall cause its Subsidiaries to, comply with the “Sale/Chapter 11 Milestones” set forth in Paragraph 14(c) of the Interim DIP Order or the corresponding provision of the Final DIP Order to occur within the timeframes specified therein.
 
Section 9.17.  DIP Notices, Pleadings and Motions .  The Company will, promptly following the receipt thereof, deliver to the Agent copies of all letters of intent, expressions of interest, offers to purchase or draft purchase agreements (together with subsequent drafts with material substantive changes) with respect to a sale of substantially all of the Credit Parties’ Property.
 
Section 9.18.  [Reserved] Section 9.19.  Ordinary Course
 
.  Notwithstanding anything herein to the contrary, the Company shall act, and the Company shall ensure that each of its Subsidiaries acts, only in the Ordinary Course of Business in all material respects, except to the extent that deviation from the Ordinary Course of Business in all material respects (a) is expressly required under the DIP Order, (b) has been provided for in the Approved DIP Budget or (c) has been approved by the Required Holders.
SECTION 10. NEGATIVE COVENANTS.
The Company covenants that so long as any of the Notes are outstanding:
Section 10.1.  Limitation on Liens .  The Company shall not, and the Company shall not suffer or permit any of its Subsidiaries to, directly or indirectly, make, create, incur, assume or suffer to exist any Lien upon or with respect to any part of its Property, whether now owned or hereafter acquired, other than the following (“ Permitted Liens ”):
 
(a) any Lien existing on the Property of the Company or any of its Subsidiaries on the Petition Date and set forth in Schedule 10.1 securing Indebtedness outstanding on such date and
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permitted by Section 10.5, including replacement Liens on the Property currently subject to such Liens securing Indebtedness permitted by Section 10.5;
(b) any Lien securing the Obligations created under any Note Purchase Document;
(c) Liens for Taxes (including real property Taxes) (i) which are not past due or remain payable without penalty, or (ii) the non-payment of which is permitted by Section 9.7;
(d) carriers’, warehousemen’s, mechanics’, landlords’, materialmen’s, repairmen’s or other similar Liens arising in the Ordinary Course of Business which are not past due or remain payable without penalty or which are being contested in good faith and by appropriate proceedings diligently prosecuted, which proceedings have the effect of preventing the forfeiture or sale of the Property subject thereto and for which adequate reserves in accordance with GAAP are being maintained;
(e) Liens (other than any Lien imposed by ERISA) consisting of pledges or deposits required in the Ordinary Course of Business in connection with workers’ compensation, unemployment insurance and other social security legislation (including inchoate Liens for amounts required to be remitted but not yet due pursuant to applicable Canadian federal or provincial pension standards legislation) or to secure the performance of tenders, statutory obligations, surety, stay, customs and appeals bonds, bids, leases, governmental contract, trade contracts, performance and return of money bonds and other similar obligations (exclusive of obligations for the payment of borrowed money) or to secure liability to insurance carriers;
(f) Liens consisting of judgment or judicial attachment liens with respect to judgments the existence of which do not constitute an Event of Default;
(g) Survey exceptions, easements, rights-of-way, servitudes, sewers, electric lines, telegraph and telephone lines, zoning and other recorded covenants, conditions, restrictions, reservations, licenses, minor defects or other irregularities in title, and other similar encumbrances incurred in the Ordinary Course of Business which, either individually or in the aggregate, are not substantial in amount, and which do not in any case materially detract from the value of the Property subject thereto or interfere in any material respect with the ordinary conduct of the businesses of the Company or any of its Subsidiaries;
(h) Liens on any Equipment, Real Estate or other fixed assets acquired or held by the Company or any of its Subsidiaries securing Indebtedness incurred or assumed for the purpose of financing (or refinancing) all or any part of the cost of acquiring, constructing or improving such Property and permitted under Section 10.5; provided that (i) any such Lien attaches to such Property concurrently with or within ninety (90) days after the acquisition thereof, (ii) such Lien attaches solely to the Property so acquired, constructed or improved in such transaction and the proceeds thereof, and (iii) the principal amount of the debt secured thereby does not exceed 100% of the cost of such Property;
(i) Liens securing Capital Lease Obligations permitted under Section 10.5(d);
(j) any interest or title of a lessor or sublessor under any lease permitted by this Agreement;
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(k) Liens arising from the filing of precautionary UCC or PPSA financing statements (or equivalents) with respect to any lease permitted by this Agreement;
(l) non-exclusive licenses and sublicenses of Intellectual Property granted by a Credit Party and leases or subleases (by a Credit Party as lessor or sublessor) to third parties in the Ordinary Course of Business not interfering with the business of the Company or any of its Subsidiaries;
(m) Liens in favor of collecting banks arising by operation of law under Section 4-210 of the UCC or, with respect to collecting banks located in the State of New York, under Section 4-208 of the UCC;
(n) Liens (including the right of set-off) in favor of a bank or other depository institution arising as a matter of law encumbering deposits;
(o) Liens in favor of customs and revenue authorities arising as a matter of law which secure payment of customs duties in connection with the importation of goods in the Ordinary Course of Business;
(p) Liens securing the Prepetition Notes Obligations (including the Roll-Up Obligations) subject to the Intercreditor Agreement, the Collateral Trust Agreement and the DIP Order;
(q) with respect to any Owned Property, any Lien or other encumbrance existing on the Closing Date covering such Owned Property and acceptable to Agent;
(r) Liens securing Real Alloy Germany’s obligations under the German Factoring Facility;
(s) Liens on Property of any Foreign Subsidiary that is not a Credit Party securing Indebtedness of such Foreign Subsidiary permitted under Section 10.5(m);
(t) [reserved];
(u) the reservations, limitations, provisos and conditions expressed in any original grants from the Crown of real or immovable property located in Canada, which do not materially interfere with (i) the ordinary conduct of the business of the applicable Person or (ii) the use and enjoyment of such real or immovable property;
(v) [reserved];
(w) Liens on cash and Cash Equivalents securing obligations arising under Hedging Agreements entered into in the Ordinary Course of Business for bona fide hedging purposes and not for speculative purposes; provided that the aggregate amount of cash and Cash Equivalents subject to such Liens does not exceed $100,000 in the aggregate at any time outstanding;
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(x) Liens on unearned insurance premiums securing the financing thereof to the extent permitted under Section 10.5(l) to the extent such Liens are in favor of the applicable insurance carrier;
(y) Liens on Inventory and the proceeds thereof arising out of consignment, bailment, title retention or similar arrangements for the sale of goods entered into by the Company in the Ordinary Course of Business solely to the extent that any such Inventory or proceeds subject to such Liens can be reasonably identified by Agent;
(z) [reserved];
(aa) customary options, put and call arrangements, rights of first refusal and similar rights relating to Investments in joint ventures and partnerships so long as such options, arrangements or rights relate solely to such joint ventures and partnerships and the assets thereof;
(bb) Liens arising from precautionary UCC or PPSA financing statement filings on Accounts sold pursuant to Permitted Supplier Financing Arrangements;
(cc) Liens securing the ABL Obligations subject to the Intercreditor Agreement; 
(dd) Liens securing the obligations under the ABL DIP Facility subject to the Intercreditor Agreement and the DIP Order; and
(ee) Liens permitted by or granted pursuant to authority provided by the DIP Order including, without limitation, the Carve-Out.
Section 10.2.  Disposition of Assets .  The Company shall not, and the Company shall not suffer or permit any of its Subsidiaries to, directly or indirectly, sell, assign, lease, convey, transfer or otherwise dispose of (whether in one or a series of transactions) any Property (including the assets or Shares of any Subsidiary of the Company, whether in a public or a private offering or otherwise, and accounts and notes receivable, with or without recourse) or enter into any agreement to do any of the foregoing, except dispositions that fall within at least one of the following exceptions:
 
(a) Dispositions in the Ordinary Course of Business to any Person, of (i) Inventory, (ii) worn-out or surplus Equipment having a book value not exceeding $2,500,000 in the aggregate in any Fiscal Year or (iii) any other Equipment solely to the extent that such Equipment of a Credit Party is exchanged for credit against the purchase price of replacement or other Equipment for such Credit Party; provided , that in the case of clause (ii), the proceeds of such Disposition are promptly (but, in any event, within thirty (30) days of such Disposition) applied to the purchase price of replacement or other Equipment or, if not so applied, then to the extent of any net cash proceeds they shall be applied against the Obligations in accordance with Section 8.3;
(b) [reserved];
(c) dispositions of Cash Equivalents in the Ordinary Course of Business and (ii) conversions of Cash Equivalents into cash or other Cash Equivalents;
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(d) dispositions of accounts receivable and related assets by (i) Real Alloy Germany to the German Factoring Facility Purchaser in accordance with the German Factoring Facility Documents and (ii) Mexican Subsidiaries to RA Canada pursuant to the terms of the Mexican Receivables Purchase Documents;
(e) transfers of  Property to a Credit Party by another Credit Party or by any Subsidiary of a Credit Party and transfers of Property to a Subsidiary that is not a Credit Party by a Subsidiary that is not a Credit Party;
(f) the lease or sublease in the  Ordinary Course of Business of Real Estate;
(g) the sale in the  Ordinary Course of Business of Accounts pursuant to any Permitted Supplier Financing Arrangement;
(h) a Sale to which the Required Holders have consented and which is consummated in accordance with the terms of Section 9.16 and subject to the other terms and conditions of the DIP Order;
(i) Liens permitted under Section 10.1 (to the extent constituting a transfer of Property); and (ii) Restricted Payments made in compliance with Section 10.11; and
(j) any other sale to which the Required Holders have consented and which is approved by the Bankruptcy Court pursuant to orders in form and substance reasonably acceptable to the Required Holders.
Section 10.3.  Consolidations, Mergers and Amalgamations .  The Company shall not, and the Company shall not suffer or permit any of its Subsidiaries to merge, amalgamate, consolidate with or into, or convey, transfer, lease or otherwise dispose of (whether in one transaction or in a series of transactions) all or substantially all of its assets (whether now owned or hereafter acquired) to or in favor of any Person except with the consent of the Required Holders and in accordance with the “Sale/Chapter 11 Milestones” set forth in Paragraph 14(c) of the Interim DIP Order or the corresponding provision of the Final DIP Order.
 
Section 10.4.  Acquisitions; Loans and Investments .  The Company shall not, and the Company shall not suffer or permit any of its Subsidiaries to, (i) purchase or acquire any Shares or Share Equivalents, or any obligations or other securities of, or any interest in, any Person, including the establishment or creation of a Subsidiary, (ii)  make any Acquisitions, or any other acquisition of all or substantially all of the assets of another Person, or of any business or division of any Person, including by way of merger, consolidation or other combination, or (iii)  make, purchase or acquire any advance, loan, extension of credit or capital contribution to or any other investment in, any Person including the Company, any Affiliate of the Company or any Subsidiary of the Company (the items described in clauses (i), (ii) and (iii) are referred to as “ Investments ”), except for:
 
(a) Investments in cash and Cash Equivalents;
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(b) (i) Investments consisting of extensions of credit between the Credit Parties and, subject to the approval by the Required Holders in their sole discretion, by any Credit Party to any other Subsidiary of the Company that is not a Credit Party; provided , that (A) if any Person executes and delivers to any Credit Party a note (collectively, the “ Intercompany Notes ”) to evidence any Investments described in this clause (b), that Intercompany Note shall be pledged and delivered to Agent pursuant to the DIP Order and the Security Documents as additional collateral security for the Obligations; and (B) each Credit Party shall accurately record all intercompany transactions on its books and records; and (ii) Investments consisting of intercompany loans made by Real Alloy Canada Ltd (“RAC”) to the Company which are deemed made each time RAC’s blocked deposit account is swept in connection with the ABL DIP Facility to prepay obligations under the ABL DIP Facility or other ABL Obligations (such intercompany loan being in the amount of such sweep and repayment) which intercompany loans may be repaid by the Company with proceeds of loans from the ABL DIP Facility in amounts not to exceed the amount of such sweep and repayment; provided , that payments under such intercompany loans shall be evidenced by a note pledged to the Holders under the Note Purchase Documents and expressly subordinated to payments of the Obligations and the Prepetition Notes Obligations on terms and conditions satisfactory to the Required Holders.   
(c) extensions of credit to Real Industry, Inc. as expressly set forth in the Approved DIP Budget for purposes of funding the Chapter 11 Debtors’ share of certain shared services ;
(d) Investments acquired in connection with the settlement of delinquent Accounts in the Ordinary Course of Business or in connection with the bankruptcy or reorganization of suppliers or customers;
(e) Investments existing on the Petition Date and set forth in Schedule 10.4;
(f) loans or advances to employees permitted under Section 10.6;
(g) Investments arising under Rate Contracts and Commodity Hedging Agreements permitted under Section 10.5; and
(h) other Investments not described above in an aggregate amount not to exceed at any time $100,000.
Section 10.5.  Limitation on Indebtedness .  The Company shall not, and the Company shall not suffer or permit any of its Subsidiaries to, create, incur, assume, permit to exist, or otherwise become or remain directly or indirectly liable with respect to, any Indebtedness, except:
 
(a) the Obligations;
(b) Indebtedness consisting of Contingent Obligations (to the extent the same constitute Indebtedness) permitted pursuant to Section 10.9;
(c) Indebtedness existing on the Petition Date and set forth in Schedule 10.5 including Permitted Refinancings thereof;
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(d) Indebtedness not to exceed an aggregate principal amount at any time outstanding of $10,000,000, consisting of Capital Lease Obligations and Permitted Refinancings thereof;
(e) intercompany Indebtedness permitted pursuant to Section 10.4(b);
(f) Indebtedness (1) existing on the Prepetition Date under the Prepetition Notes Documents (including any such Indebtedness that becomes Roll-Up Obligations), (2) existing on the Petition Date under the ABL Documents in an original aggregate principal amount not to exceed $110,000,000.00, and (3) under the ABL DIP Facility in an aggregate principal amount outstanding at any time after the Petition Date not to exceed the excess of $110,000,000.00 over the principal balance of the Prepetition ABL Obligations (as defined in the Interim DIP Order) outstanding as of the applicable date of determination;
(g) Indebtedness under the Factoring Facility Documents as in effect on the date hereof or as otherwise modified with the prior written consent of the Required Holders and Permitted Refinancings thereof;
(h) Indebtedness owed to any Person providing workers’ compensation, health, disability or other employee benefits (including contractual and statutory benefits) or property, casualty, liability or credit insurance, pursuant to reimbursement or indemnification obligations to such Person, in each case incurred in the Ordinary Course of Business; provided that upon the incurrence of Indebtedness with respect to any such reimbursement obligations, such obligations are reimbursed not later than thirty (30) days following such incurrence;
(i) [reserved];
(j) Indebtedness incurred in the Ordinary Course of Business with respect to surety and appeal bonds, performance bonds and other similar obligations, and in the case of the Credit Parties, not to exceed $1,000,000 in the aggregate at any time outstanding;
(k) Indebtedness arising from the honoring by a bank or other depository institution of a check, draft or similar instrument drawn against insufficient funds in the Ordinary Course of Business; provided that such Indebtedness is extinguished within five (5) Business Days of its incurrence;
(l) Indebtedness consisting of the financing of insurance premiums in the Ordinary Course of Business; provided that the aggregate principal amount thereof does not exceed the annual premium amount and shall be secured only by Liens permitted under Section 10.1(x); and
(m) Any prepetition Indebtedness of Foreign Subsidiaries of the Company that are not Credit Parties that is outstanding as of the Petition Date and Permitted Refinancings thereof. 
Section 10.6.  Employee Loans and Transactions with Affiliates .  The Company shall not, and the Company shall not suffer or permit any of its Subsidiaries to, enter into any transaction with any Affiliate of the Company or of any such Subsidiary, except:
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(a) as expressly permitted by this Agreement, including Investments and Restricted Payments expressly permitted by this Agreement;
(b) upon fair and reasonable terms no less favorable to the Company or such Subsidiary than would be obtained in a comparable arm’s length transaction with a Person not an Affiliate of the Company or such Subsidiary and, with respect to any such transaction exceeding $100,000, which are disclosed in writing to Agent and each Holder;
(c) loans or advances to employees of Credit Parties for travel, entertainment and relocation expenses and other ordinary business purposes in the Ordinary Course of Business not to exceed $250,000 in the aggregate outstanding at any time;
(d) employment agreements entered into in the Ordinary Course of Business, which agreements shall provide for the payment of reasonable compensation for actual services rendered and be approved by the board of directors of the Company or applicable Subsidiary thereof, as appropriate, in good faith; and
(e) transactions permitted by Section 10.7. 
Section 10.7.  Management Fees and Compensation .  The Company shall not pay, and the Company shall not permit any of its Subsidiaries to pay, any management, consulting or similar fees to any Affiliate of any Credit Party or to any officer, director or employee of any Credit Party or any Affiliate of any Credit Party or pay or reimburse Parent or any of its Affiliates (other than a Credit Party) for any costs, expenses and similar items except:
 
(a) payment of reasonable compensation to officers and employees of any Credit Party for actual services rendered to the Credit Parties and their Subsidiaries in the Ordinary Course of Business;
(b) payment of directors’ fees and reimbursement of actual out-of-pocket expenses incurred in connection with attending board of director meetings not to exceed with respect to all such items, $30,000 per Fiscal Quarter of the Company to the extent set forth in the Approved DIP Budget; and
(c) payment to Parent of reasonable and ordinary out-of-pocket overhead, insurance and other similar expenses incurred and actually paid by Parent to the extent such expenses are allocated to the Credit Parties and their Subsidiaries in the Ordinary Course of Business and pursuant to methodology reasonably acceptable to Required Holders and reflected in the Approved DIP Budget.
Section 10.8.  Margin Stock; Use of Proceeds .  No Credit Party shall, and no Credit Party shall suffer or permit any of its Subsidiaries to, use any portion of the Notes proceeds and any proceeds in the Proceeds Account, directly or indirectly, to (a) purchase or carry Margin Stock or repay or otherwise refinance Indebtedness of any Credit Party or others incurred to purchase or carry Margin Stock, or otherwise in any manner
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which is in contravention of any Requirement of Law or in violation of this Agreement or (b) repay any ABL Obligations except as provided in the Approved DIP Budget and except with proceeds of the initial sale of the Notes in accordance with Section 2.
 
Section 10.9.  Contingent Obligations .  The Company shall not, and the Company shall not suffer or permit any of its Subsidiaries to, create, incur, assume or suffer to exist any Contingent Obligations except in respect of the Obligations and except:
 
(a) endorsements for collection or deposit in the Ordinary Course of Business;
(b) Rate Contracts and Commodity Hedging Agreements entered into in the Ordinary Course of Business for bona fide hedging purposes and not for speculation;
(c) Contingent Obligations of the Company and its Subsidiaries existing as of the Petition Date and listed on Schedule 10.9, including extension and renewals thereof which do not increase the amount of such Contingent Obligations or impose materially more restrictive or adverse terms on the Company or its Subsidiaries as compared to the terms of the Contingent Obligation being renewed or extended;
(d) Contingent Obligations arising under indemnity agreements to title insurers to cause such title insurers to issue to Agent title insurance policies;
(e) Contingent Obligations arising with respect to customary indemnification, adjustment or purchase or acquisition price or similar obligations in favor of purchasers in connection with dispositions permitted under Section 10.2(g);
(f) [reserved];
(g) [reserved];
(h) Contingent Obligations arising under guaranties made in the Ordinary Course of Business of obligations of any Subsidiary of the Company, which obligations are otherwise permitted hereunder; provided that if such obligation is subordinated to the Obligations, such guaranty shall be subordinated to the same extent;
(i) Contingent Obligations arising under the Prepetition Notes Documents (including, for the avoidance of doubt, the Collateral Trust Hedging Obligations), the ABL Documents, the ABL DIP Facility or the Factoring Facility Documents, in each case to the extent such Indebtedness or obligations are permitted to be incurred in accordance under Section 10.5;
(j) intercompany guarantees, support agreements, keep-well agreements and other similar Contingent Obligations made, entered into or incurred in connection with a transaction subject to the Commodity Exchange Act by the Company or any of its Subsidiaries that is an eligible contract participant (as defined in the Commodity Exchange Act) for the benefit of the Company or any of its Subsidiaries by virtue of such Person’s failure for any reason to constitute an eligible contract participant; and
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(k) other Contingent Obligations not exceeding $250,000 in the aggregate at any time outstanding.
Section 10.10.  Compliance with ERISA, Pension and Benefits Plans
(a) The Company shall not cause or suffer to exist, with respect to any ERISA Affiliate, (a) any event that could result in the imposition of a Lien on any asset of the Company or any of its Subsidiaries with respect to any Title IV  Plan or Multiemployer Plan or (b) any other ERISA Event, that would, in the aggregate, have a Material Adverse Effect.  The Company shall cause or suffer to exist any event that could result in the imposition of a Lien with respect to any Benefit Plan.
(b) The Company shall not cause or suffer to exist any event that could result in the imposition of a Lien on any asset of the Company or any of its Subsidiaries with respect to any Canadian Pension Plan that would have a Material Adverse Effect. The Company shall ensure that no Credit Party establishes, contributes to, or becomes liable under any Canadian Defined Benefit Pension Plan.
Section 10.11.  Restricted Payments .  The Company shall not, and the Company shall not suffer or permit any of its Subsidiaries to, (i) declare or make any dividend payment or other distribution of assets, properties, cash, rights, obligations or securities on account of any Share or Share Equivalent or (ii) purchase, redeem or otherwise acquire for value any Share or Share Equivalent now or hereafter outstanding (the items described in clauses (i)  and (ii) above are referred to as “ Restricted Payments ”); except that:
 
(a) any Subsidiary or any Mexican Subsidiary may declare and pay dividends to any U.S. Credit Party;
(b) any Canadian Subsidiary may declare and pay dividends or make trust distributions to any Credit Party;
(c) each Subsidiary of the Company may make direct and indirect distributions to the Company; and
(d) for any taxable period in which the Company and/or any of its Subsidiaries is a member of a consolidated, combined, unitary or similar type income tax group of which Parent is the common parent (a “ Tax Group ”), the Company and its Subsidiaries may make distributions, directly or indirectly, to the Company, the Company may make distributions to Intermediate Holdings, provided that Intermediate Holdings immediately passes along such distribution to Parent, for the actual payment by Parent of federal, state, local and foreign income Taxes then due and payable on account of the Company and its Subsidiaries and attributable for periods after the Petition Date, including required estimated payments, and franchise Taxes and other similar licensing expenses on account of the Company and its Subsidiaries incurred in the Ordinary Course of Business for periods after the Petition Date; provided that (x) the amount of such distribution shall not be greater than the aggregate amount of such Taxes or expenses that would have been due and payable by the Company and its relevant Subsidiaries had the Company not filed a
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consolidated, combined, unitary or similar type return as part of a Tax Group and (y) all such distributions shall have been permitted under the Approved DIP Budget. 
Section 10.12.  Change in Business .  The Company shall not, and the Company shall not permit any of its Subsidiaries to, engage in any line of business different from those lines of business carried on by it on the Closing Date and any business reasonably complementary or ancillary thereto.
 
Section 10.13.  Change in Structure .  The Company shall not, and the Company shall not permit any of its Subsidiaries to, make any material changes in its equity capital structure, issue any Shares or Share Equivalents or amend any of its Organization Documents, in each case, in any respect which would be adverse to the Holders.
 
Section 10.14.  Changes in Accounting, Name or Jurisdiction of Organization .  The Company shall not, and the Company shall not permit any of its Subsidiaries to, (i) make any significant change in accounting treatment or reporting practices, except as required by GAAP, (ii) change the Fiscal Year or method for determining Fiscal Quarters of any Credit Party or of any consolidated Subsidiary of the Company, (iii) in the case of any Credit Party, change its name as it appears in official filings in its jurisdiction of organization or (iv) in the case of any Credit Party, change its jurisdiction of organization or (v) in the case of any Credit Party, change (x) its registered office, chief executive office or domicile (within the meaning of the Civil Code of Quebec), or (y) warehouses or locations at which Collateral is held or stored or the location of its material records concerning the Collateral, in the case of clauses (iii), (iv) and (v), without at least twenty (20) days’ prior written notice to Holders and the acknowledgement of Required Holders that all actions required by Agent, including those to continue the perfection of its Liens, have been completed.
 
Section 10.15.  Amendments to Related Agreements .  The Company shall not, and the Company shall not permit any of its Subsidiaries to, amend, supplement, waive or otherwise modify any provision of, any Related Agreement (other than (A) the Note Purchase Documents in accordance with the terms applicable thereto, (B) the Prepetition Notes Documents or ABL Documents to the extent permitted by the Intercreditor Agreement or in a manner that is not adverse to Agent or Holders, (C) the ABL DIP Facility in a manner that is not adverse to Agent or Holders and (D) the Factoring Facility Documents in a manner that is not adverse to Agent or Holders or which would not reasonably be expected to have a Material Adverse Effect).
 
Section 10.16.  No Negative Pledges
(a) The Company shall not, and the Company shall not permit any of its Subsidiaries to, directly or indirectly, create or otherwise cause or suffer to exist or become effective any consensual restriction or encumbrance of any kind on the ability of the Company or any of its Subsidiaries to pay dividends or make any other distribution on any of such Person’s Shares or
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Share Equivalents or to pay fees, including management fees, or make other payments and distributions to the Company or any other Credit Party except any restrictions contained in the Note Purchase Documents, the Prepetition Notes Documents, the ABL Documents, the ABL DIP Facility or the Factoring Facility Documents, in each case, as in effect on the date hereof.  The Company shall not, and the Company shall not permit any of its Subsidiaries to, directly or indirectly, enter into, assume or become subject to any Contractual Obligation prohibiting or otherwise restricting the existence of any Lien upon any of its assets in favor of Agent, whether now owned or hereafter acquired except:
(i) under the Note Purchase Documents, in each case, as in effect on the date hereof or as amended, supplemented or otherwise modified from time to time with the prior written consent of the Required Holders;
(ii) under the ABL Documents and the ABL DIP Facility, in each case, as in effect on the date hereof or as amended, supplemented or otherwise modified from time to time in accordance with Section 10.15;
(iii) under the Factoring Facility Documents, in each case, as in effect on the date hereof or as amended, supplemented or otherwise modified from time to time with the prior written consent of the Required Holders;
(iv) in connection with any document or instrument governing Liens permitted pursuant to Sections 10.5 applicable to Capital Lease Obligations and purchase money security interests; provided that any such restriction contained therein relates only to the asset or assets subject to such permitted Liens;
(v) customary restrictions and conditions contained in any agreement relating to the sale, assignment, lease, conveyance, transfer or other disposition of any asset permitted under Section 10.2 pending the consummation of such sale, assignment, lease, conveyance, transfer or other disposition;
(vi) restrictions imposed by any document or instrument relating to Indebtedness incurred by a Foreign Subsidiary pursuant to Section 10.5 provided that any such restriction contained therein is limited to such Foreign Subsidiary’s assets pledged as security in connection with such Indebtedness; and
(vii) pursuant to restrictions existing solely under or by reason of applicable Requirements of Law.
(b) The Company shall not, and the Company shall not permit any Credit Party to, issue any Shares or Share Equivalents (i) if such issuance would result in an Event of Default and (ii) unless such Shares and Share Equivalents are, pledged to Agent, for the benefit of the Holders, as security for the Obligations, and the net proceeds are applied to the Obligations in accordance with Section 8.3.
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Section 10.17.  OFAC; Patriot Act; Anti-Money Laundering .  The Company shall not, and the Company shall not permit any of its Subsidiaries to, fail to comply with the laws, regulations and executive orders referred to in Sections 5.30 and 5.31.
 
Section 10.18.  Sale-Leasebacks .  The Company shall not, and the Company shall not permit any of its Subsidiaries to, engage in a sale leaseback, synthetic lease or similar transaction involving any of its assets.
 
Section 10.19.  Hazardous Materials .  The Company shall not, and the Company shall not permit any of its Subsidiaries to, cause or suffer to exist any Release of any Hazardous Material at, to or from any Real Estate that violates any Environmental Law in an manner that could reasonably be expected to result in a Material Adverse Effect.
 
Section 10.20.  Prepayments of Other Indebtedness .  The Company shall not, and the Company shall not permit any Credit Party to, directly or indirectly, voluntarily purchase, redeem, defease or prepay any principal of, premium, if any, interest or other amount payable in respect of any Indebtedness prior to its scheduled maturity (it being understood that all mandatory prepayments triggered in the Ordinary Course of Business consistent with past practice are permitted), other than:
 
(a) the Obligations;
(b) a    Permitted Refinancing of Indebtedness;
(c) prepayment of intercompany Indebtedness to Credit Parties or among non-Credit Parties;
(d) prepayments of loans advanced under the ABL DIP Facility or Prepetition ABL Facility, to the extent not prohibited by the Intercreditor Agreement or the DIP Order; and
(e) payments as provided in any First Day Order and as set forth in the Approved DIP Budget.
Section 10.21.  Use of Proceeds; Compliance with Approved DIP Budget (a) The Company shall not, and the Company shall not permit any Credit Party to, apply the proceeds of any Notes or proceeds from the Proceeds Account or the proceeds of any loans under the ABL DIP Facility, whether directly or indirectly, in a manner other than to the uses (including the type of expenses and amounts) set forth in the Approved DIP Budget (subject to permitted variance in the DIP Order) and the DIP Order.
 
(b) The Company shall comply with the Budget Covenants (as defined in the DIP Order).  For the avoidance of doubt, nothing herein shall be construed as consent to the retention
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of any of the Chapter 11 Debtors’ Professionals or the Committee’s Professionals  (each as defined in the Interim DIP Order) or the terms of their engagement (including the terms of their compensation) or the allowance of any professional fees or expenses of any of the Chapter 11 Debtors, any Committee (as defined in the Interim DIP Order), any other official or unofficial committee in the Chapter 11 Cases or any Successor Cases (as defined in the Interim DIP Order), or of any other person or entity, or shall affect the right of any DIP Secured Party or any Prepetition Secured Party (each as defined in the Interim DIP Order) to object to the retention or terms of engagement of any of the Debtors’ Professionals or the Committee’s Professionals or to the allowance and payment of any of their respective fees and expenses, and no such consent or waiver of right to object shall be implied from the inclusion in the Approved DIP Budget of any such fees or expenses.
Section 10.22.  Ordinary Course .  Notwithstanding anything herein to the contrary, the Company shall not, and the Company shall not permit any of its Subsidiaries to, act in a manner that is not in the Ordinary Course of Business, except to the extent that deviation from the Ordinary Course of Business is expressly required under the DIP Order or provided for in the Approved DIP Budget or to the extent operating in the Ordinary Course of Business in any situation is prohibited because of an order of the Bankruptcy Court.
 
Section 10.23.  Key Employees .  The Company shall not, and the Company shall not permit any of its Subsidiaries to, enter into any agreements or arrangements relating to any key employee incentive or retention plans or any similar officer or employee bonus plans or programs, in each case without the prior written consent of the Required Holders acting in their sole discretion.
 
Section 10.24.  Chief Restructuring Officer .  No later than fourteen (14) calendar days after the Petition Date, the Company shall have selected and retained, subject to Bankruptcy Court approval, a chief restructuring officer reasonably acceptable to the Required Holders and the DIP ABL Agent (as defined in the Interim DIP Order).
 
Section 10.25.  DIP Order .  The Company shall not, and shall not permit its Subsidiaries to:
 
(a) seek, consent to or suffer to exist at any time any modification, stay, vacation or amendment of the DIP Order, except for modifications and amendments joined in or agreed to in writing by Required Holders;
(b) seek the use of “Cash Collateral” (as defined in the DIP Order) in a manner inconsistent with the terms of the DIP Order without the prior written consent of Required Holders;
(c) suffer to exist at any time a priority for any administrative expense or unsecured claim against any Credit Party (now existing or hereafter arising of any kind or nature whatsoever,
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including, without limitation, any administrative expenses of the kind specified in Sections 105, 326, 328, 503((b), 506(c), 507(a), 507(b), 546(c), 552(b), 726 and 1114 of the Bankruptcy Code) or any super priority claim which is equal or superior to the priority of the Holders in respect of the Obligations or the Prepetition Notes Holders in respect of the Prepetition Notes Obligations except as expressly permitted by the DIP Order; or
(d) prior to the date on which the Prepetition Notes Obligations and Obligations have been paid in full, pay any administrative expenses, except administrative expenses incurred in accordance with the Approved DIP Budget.
SECTION 11. EVENTS OF DEFAULT.
An “Event of Default” shall exist if any of the following conditions or events shall occur and be continuing:
Section 11.1.  Events of Default .  Any of the following shall constitute an “Event of Default”:
 
(a) Non-Payment .  The Company fails (i) to pay when and as required to be paid herein, any amount of principal of, or interest on, any Note, including after maturity of the Notes, or (ii) to pay within three (3) Business Days after the same shall become due, any fee or any other amount payable hereunder or pursuant to any other Note Purchase Document;
(b) Representation or Warranty .  Any representation, warranty or certification by the Company (including representations, warranties or certifications made by the Company with respect to its Subsidiaries) made or deemed made herein, in any other Note Purchase Document, or which is contained in any certificate, document or financial or other statement by any such Person, or their respective Responsible Officers, furnished at any time under this Agreement, or in or under any other Note Purchase Document, shall prove to have been incorrect in any material respect (without duplication of other materiality qualifiers contained therein) on or as of the date made or deemed made;
(c) Specific Defaults .  The Company (or, to the extent provided for in this Agreement, any Subsidiary or Affiliate of the Company) fails to perform or observe any term, covenant or agreement contained in any of Sections 9.1, 9.2(a), 9.2(b), 9.2(g), 9.3(a), 9.6, 9.10, 9.12, 9.15, 9.16, or Section 10;
(d) Other Defaults .  The Company (or, to the extent provided for in this Agreement, any Subsidiary or Affiliate of the Company) fails to perform or observe any other term, covenant or agreement contained in this Agreement or any other Note Purchase Document, and such default shall continue unremedied for a period of fifteen (15) days after the earlier to occur of (i) the date upon which a Responsible Officer of the Company (or, as applicable, Subsidiary or Affiliate of the Company) becomes aware of such default and (ii) the date upon which written notice thereof is given to the Company by Agent or Required Holders;
(e) Cross-Default .  (i) The occurrence of any “Termination Event” under the DIP Order; (ii) the Company or any of its Subsidiaries (A) fails to make any payment in respect of any
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(x) Indebtedness or (y) Contingent Obligation (other than, in respect of both the foregoing clauses (x) and (y),  Indebtedness or Contingent Obligations that either (A) constitute Obligations or (B) are stayed as a result of the filing of the Chapter 11 Cases or otherwise excused by the Bankruptcy Code) having an aggregate principal amount (including undrawn committed or available amounts and including amounts owing to all creditors under any combined or syndicated credit arrangement) of more than $1,000,000 when due (whether by scheduled maturity, required prepayment, acceleration, demand, or otherwise) and such failure continues after the applicable grace or notice period, if any, specified in the document relating thereto on the date of such failure; or (B) fails to perform or observe any other condition or covenant, or any other event shall occur or condition exist, under any agreement or instrument relating to any such Indebtedness or Contingent Obligation (other than Contingent Obligations owing by one Credit Party with respect to the obligations of another Credit Party permitted hereunder), if the effect of such failure, event or condition is to cause, or to permit the holder or holders of such Indebtedness or beneficiary or beneficiaries of such Indebtedness (or a trustee or agent on behalf of such holder or holders or beneficiary or beneficiaries) to cause such Indebtedness to be declared to be due and payable prior to its stated maturity (without regard to any subordination terms with respect thereto), or such Contingent Obligation to become payable or cash collateral in respect thereof to be demanded ( in each case unless stayed as a result of the filing of the Chapter 11 Cases or otherwise excused by the Bankruptcy Code), (iii) the occurrence and continuation of any event of default under the ABL DIP Facility, or (iv) the occurrence and continuation of any event of default under the Factoring Facility Documents.
(f) Insolvency; Voluntary Proceedings .  Any Subsidiary of the Company (other than those Subsidiaries that are subject to the Chapter 11 Cases) (i) commences any Insolvency Proceeding with respect to itself or (ii) takes any action to effectuate or authorize the foregoing;
(g) Involuntary Proceedings .  (i) Any involuntary Insolvency Proceeding is commenced or filed against any Subsidiary of the Company (other than those Subsidiaries that are subject to the Chapter 11 Cases), or any writ, judgment, warrant of attachment, execution or similar process, is issued or levied against a substantial part of such Person’s Property and any such proceeding or petition shall not be dismissed, or such writ, judgment, warrant of attachment, execution or similar process shall not be released, vacated or fully bonded within sixty (60) days after commencement, filing or levy; (ii) any such Subsidiary admits the material allegations of a petition against it in any Insolvency Proceeding or an order for relief (or similar order under non-U.S. law) is ordered in any such Insolvency Proceeding; or (iii) other than in connection with the Chapter 11 Cases, any Subsidiary of the Company or any of its Subsidiaries acquiesces in the appointment of a receiver, interim receiver, receiver and manager, statutory manager, administrator, trustee, monitor, custodian, conservator, liquidator (whether provisional or otherwise), sequestrator, mortgagee in possession (or agent therefor), or other similar Person for itself or a substantial portion of its Property or business;
(h) Monetary Judgments .  One or more judgments, non-interlocutory orders, decrees or arbitration awards shall be entered against any one or more of the Company and its Subsidiaries involving in the aggregate a liability of $1,000,000 or more (excluding amounts covered by insurance to the extent the relevant independent third party insurer has not denied coverage therefor and, to the extent stayed, amounts with respect to unsecured non-priority prepetition claims), and the same shall remain unsatisfied, unvacated and unstayed pending appeal for a period of thirty
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(30) days after the entry thereof; provided ,   however , that this clause (h) shall not apply to the DIP Order;
(i) Non-Monetary Judgments .  One or more non-monetary judgments, orders or decrees shall be rendered against any one or more of the Company and its Subsidiaries which has or would reasonably be expected to have, either individually or in the aggregate, a Material Adverse Effect, and there shall be any period of fifteen (15) consecutive days during which a stay of enforcement of such judgment or order, by reason of a pending appeal or otherwise, shall not be in effect; provided ,   however , that this clause (i) shall not apply to the DIP Order;
(j) Collateral .  Any material provision of any Note Purchase Document shall for any reason cease to be valid and binding on or enforceable against the Company or any of its Subsidiaries party thereto or the Company or any Subsidiary of the Company shall so state in writing or bring an action to limit its obligations or liabilities thereunder; or any Security Document shall for any reason (other than pursuant to the terms thereof) cease to create a valid security interest in the Collateral purported to be covered thereby or such security interest shall for any reason cease to be a perfected and first priority security interest subject only to Permitted Liens;
(k) Ownership .  Except in connection with the consummation of a Sale: (i) Parent at any time fails to own beneficially, directly or indirectly, at least fifty-one percent (51%) of the issued and outstanding voting Shares of Intermediate Holdings; (ii) Intermediate Holdings ceases to own one hundred percent (100%) of the issued and outstanding Shares and Share Equivalents of the Company; (iii) the Company ceases to own one hundred percent (100%) of the issued and outstanding Shares and Share Equivalents of its Subsidiaries (except with respect to Subsidiaries for which the Company owns a lesser percentage thereof  as set forth on Schedule 5.19) ), in each instance in this clause (k), free and clear of all Liens, rights, options, warrants or other similar agreements or understandings, other than (A) Liens in favor of the Agent or otherwise for the benefit of the Holders, (B) Liens securing the Prepetition Notes Obligations and (C) Liens securing the ABL Obligations; 
(l) Invalidity of Intercreditor Agreement or Collateral Trust Agreement .  Any provision of the Intercreditor Agreement or Collateral Trust Agreement, shall for any reason be revoked or invalidated by any Person, or otherwise cease to be in full force and effect, or any Person shall contest in any manner the validity or enforceability thereof or deny that it has any further liability or obligation thereunder, or the Obligations, for any reason shall not have the priority contemplated by this Agreement, the DIP Order, the Intercreditor Agreement or the Collateral Trust Agreement, as applicable;
(m) There shall have occurred any of the following in any Chapter 11 Case:
(i) the filing of a motion, chapter 11 plan, or other pleading by any of the Company or any of its Subsidiaries in any Chapter 11 Case or the entry of any order by the Bankruptcy Court in any Chapter 11 Case: (x) to obtain additional financing under Section 364(c) or (d) of the Bankruptcy Code not otherwise permitted pursuant to this Agreement; (y) to grant any superpriority claim or Lien other than Liens expressly permitted under the Note Purchase Documents upon or affecting any Collateral or that is senior or equal to the Liens and security interests granted to the Holders or in respect of the Prepetition Notes
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Obligations, or any priority of the liens or security interests of the Holders or in respect of the Prepetition Notes Obligations is contested by any Chapter 11 Debtor in any jurisdiction; or (z) except as provided in the DIP Order, to use cash collateral of the Holders under Section 363(c) of the Bankruptcy Code without the prior written consent of the Required Holders;
(ii) the filing by any of the Chapter 11 Debtors or their Affiliates of any chapter 11 plan or disclosure statement attendant thereto (or, the proposal of, support of or failure to oppose an unfiled plan), or any other direct or indirect amendment to such plan or disclosure statement, by any of the Chapter 11 Debtors, which does not (A) contain a provision for repayment in full in cash of all of the Obligations under this Agreement and all of the Prepetition Notes Obligations and (B) provide for the Liens and security interests granted to the Agent for the benefit of the Holders until the Obligations have been paid in full;
(iii) the entry of an order in any of the Chapter 11 Cases confirming a plan or plans of reorganization that does not (A) contain a provision for repayment in full in cash of all of the Obligations under this Agreement and all of the Prepetition Notes Obligations and (B) provide for the Liens and security interests granted to the Agent for the benefit of the Holders until the Obligations have been paid in full;
(iv) the entry of an order amending, supplementing, staying, vacating or otherwise modifying any Note Purchase Document in any case without the prior written consent of the Required Holders, or in any manner that materially and adversely affects the rights of the Holders under the Note Purchase Documents or filing of a motion or proceeding by the Chapter 11 Debtors requesting authority to enter into such amendment or modification without the consent of the Required Holders;
(v) institution of any judicial proceeding, or the filing of any motion by, or supported by, any Chapter 11 Debtor seeking to challenge the validity or enforceability of any portion of any Note Purchase Document, the Obligations, the Prepetition Notes Documents or the Prepetition Notes Obligations, or which seeks to void, avoid, limit, subordinate or otherwise adversely affect any security interest created by or in relation to the Note Purchase Documents, the Obligations, the Prepetition Notes Documents or the Prepetition Notes Obligations, or the entry of any order of the Bankruptcy Court having any such effect;
(vi) the payment of, or application by any Chapter 11 Debtor for authority to pay, any prepetition claim without the Required Holders’ prior written consent other than as provided in any First Day Order and as set forth in the Approved DIP Budget or unless otherwise permitted under this Agreement;
(vii) the entry of an order by the Bankruptcy Court appointing, or the filing of an application by the Chapter 11 Debtors, for an order seeking the appointment of, in either case without the consent of the Required Holders, an interim or permanent trustee in any Chapter 11 Case or the appointment of a receiver or an examiner under section 1104 of the Bankruptcy Code in any Chapter 11 Case with expanded powers (beyond those set forth in
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sections 1106(a)(3) and 1106(a)(4) of the Bankruptcy Code) to operate or manage the financial affairs, the business, or reorganization of any Chapter 11 Debtor or with the power to conduct an investigation of (or compel discovery from) the Holders or against the Prepetition Notes Trustee or Prepetition Notes Holders; or, except as permitted in the DIP Order or otherwise with the consent of the Required Holders, the sale or the filing of any motion to sell, a material portion of any Chapter 11 Debtor’s (or their direct or indirect subsidiaries) assets including the equity of any direct or indirect subsidiary either through a sale under section 363 of the Bankruptcy Code, through a confirmed plan of reorganization in the Chapter 11 Cases, or otherwise that does not provide for a committed transaction providing for payment in full in cash of the Obligations and all Prepetition Notes Obligations at the closing of such sale;
(viii) the dismissal of any Chapter 11 Case which does not contain a provision for payment in full in cash of all noncontingent monetary Obligations and all Prepetition Notes Obligations, or if any Chapter 11 Debtor shall file a motion or other pleading seeking the dismissal of any Chapter 11 Case which does not contain a provision for payment in full in cash of all noncontingent monetary Obligations of the Company hereunder and all Prepetition Notes Obligations;
(ix) the conversion of any Chapter 11 Case from one under chapter 11 to one under chapter 7 of the Bankruptcy Code or any Chapter 11 Debtor shall file a motion or other pleading seeking the conversion of any Chapter 11 Case under section 1112 of the Bankruptcy Code or otherwise;
(x) the entry of an order by the Bankruptcy Court granting relief from or modifying the automatic stay of Section 362 of the Bankruptcy Code to allow any creditor to execute upon or enforce a Lien on any property, including Collateral, with a value in excess of $100,000 in the aggregate;
(xi) (a) allowance of any claim or claims under Section 506(c) of the Bankruptcy Code or otherwise against the Agent, the Holders, the Prepetition Notes Trustee, the Prepetition Notes Holders or any of the foregoing parties’ claims or Collateral, or (b) the filing by any Chapter 11 Debtor of any motion supporting the allowance described in the foregoing clause (a);
(xii) the failure of any Chapter 11 Debtor to perform or comply in any material manner with any term of the DIP Order;
(xiii) the payment of or granting adequate protection with respect to any Prepetition Indebtedness other than adequate protection with respect to the Prepetition Notes Obligations and the ABL Obligations on the terms forth in the DIP Order or as otherwise agreed by the Required Holders;
(xiv) the Chapter 11 Debtors affirmatively support an application for any of the orders described in this Section 11.1(m) or any subsection thereof made by any Person other than the Agent, the Prepetition Notes Trustee, the Prepetition Notes Holders or the Holders; provided ,   however , that the Chapter 11 Debtors shall not be deemed to have

62
 
 

 
 
supported an application by providing discovery (formally or informally) to any Person; provided further, however, the Chapter 11 Debtors shall not be deemed to have supported any application  as a result of actions of their employees acting in an individual capacity or any capacity other than as a representative of the Chapter 11 Debtors;
(xv) any Chapter 11 Debtor’s filing of a motion requesting or supporting, or entry of an order granting, authorizing or approving, any action adverse to the Agent, the Holders, the Prepetition Notes Trustee, or the Prepetition Notes Holders or their rights and remedies or their interest in the Collateral or the Prepetition Notes Collateral;
(xvi) the entry of an order by the Bankruptcy Court amending, supplementing, staying, vacating, or otherwise modifying the DIP Order, the Bidding Procedures Order, or the Sale Order (as each of those terms are defined in the DIP Order), or any violation of any term or condition set forth in the DIP Order, the Bidding Procedures Order, or the Sale Order, in each case without the prior written consent of the Required Holders, or the filing by any Chapter 11 Debtor of any motion or application seeking the entry of any such order without the prior written consent of the Required Holders;
(xvii) the Chapter 11 Debtors fail to maintain sufficient cash, reserves and projected borrowing capacity to pay all accrued administrative obligations and administrative claims related to the Chapter 11 Cases when due;
(xviii) the termination, expiration, or shortening of the Chapter 11 Debtors’ exclusivity periods under Section 1121 of the Bankruptcy Code;
(xix) (a) the cessation of Liens or super-priority claims granted with respect to the Obligations or the Prepetition Notes Obligations to be valid, perfected and enforceable in all respects, or (b) the Bankruptcy Court shall cease to have exclusive jurisdiction with respect to all matters relating to the exercise of rights and remedies under the Note Purchase Documents and the Collateral (unless the Bankruptcy Court abstains from hearing any such matter or the reference from the applicable United States District Court is withdrawn with respect to such matter);
(xx) the entry of an order amending, supplementing, staying, vacating, or otherwise modifying the Bidding Procedures Order or any Sale Order, or any violation of any term or condition set forth in the Bidding Procedures Order or any Sale Order, in each case without the prior written consent of the Agent and the Required Holders, or the filing by any Chapter 11 Debtor of any motion or application seeking the entry of any such order without the prior written consent of the Agent and the Required Holders; or
(xxi) the Final DIP Order is not entered within thirty-five (35) days (or such other period as the Required Holders may agree to in writing) following the Petition Date.
SECTION 12. REMEDIES ON DEFAULT, ETC.
Section 12.1.  Acceleration
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.  Subject to the terms of the DIP Order, without relief from the automatic stay or any further order of the Bankruptcy Court:
 
(a) If an Event of Default described in Section 11.1(m)(ix) has occurred, all the Notes then outstanding and all other Obligations shall automatically become immediately due and payable and any outstanding Commitments shall be terminated.
(b) If any other Event of Default has occurred and is continuing, the Agent shall at the written request of the Required Holders, by notice or notices to the Company, terminate the Commitments and declare all the Notes and other Obligations then outstanding to be immediately due and payable.
Upon any Notes becoming due and payable under this Section 12.1, whether automatically or by declaration, such Notes will forthwith mature and the entire unpaid principal amount of such Notes, plus all accrued and unpaid interest thereon (including interest accrued thereon at the Default Rate) shall all be immediately due and payable to the Agent for the benefit of the applicable Holder or Holders of Notes, in each and every case without presentment, demand, protest or further notice, all of which are hereby waived.  The Company acknowledges, and the parties hereto agree, that each Holder of a Note has the right to maintain its investment in the Notes free from repayment by the Company (except as herein specifically provided for).
Section 12.2.  Other Remedies .  If any Event of Default has occurred and is continuing, and irrespective of whether any Notes have become or have been declared immediately due and payable under Section 12.1, the Agent shall, at the direction of the Required Holders, subject to the terms of the DIP Order, this Agreement and any other intercreditor, collateral or security documentation comprising the Note Purchase Documents, proceed to protect and enforce the rights of the Holders by an action at law, suit in equity or other appropriate proceeding, whether for the specific performance of any agreement contained herein or in any Note Purchase Documents, or for an injunction against a violation of any of the terms hereof or thereof, or in aid of the exercise of any power granted hereby or thereby or by law or otherwise.
 
Section 12.3.  Rescission .  At any time after any Notes have been declared due and payable pursuant to Section 12.1(b), the Agent shall at the written direction of the Required Holders, by written notice to the Company, rescind and annul any such declaration and its consequences if (a) the Company has paid all overdue interest on the Notes, all principal on any Notes that are due and payable and are unpaid other than by reason of such declaration, and all interest on such overdue principal and (to the extent permitted by applicable law) any overdue interest in respect of the Notes, at the Default Rate, (b) neither the Company nor any other Person shall have paid any amounts which have become due solely by reason of such declaration, (c) all Events of Default and Defaults, other than non-payment of amounts that have become due solely by reason of such declaration, have been cured or have been waived pursuant to Section 17, and (d) no judgment or decree has been entered for the payment of any monies due pursuant hereto or to the Notes.  No rescission and annulment
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under this Section 12.3 will extend to or affect any subsequent Event of Default or Default or impair any right consequent thereon.
 
Section 12.4.  No Waivers or Election of Remedies, Expenses, Etc .  No course of dealing and no delay on the part of the Agent  or any Holder of any Note in exercising any right, power or remedy shall operate as a waiver thereof or otherwise prejudice such Holder’s rights, powers or remedies.  No right, power or remedy conferred by any Note Purchase Documents upon the Agent or any Holder thereof shall be exclusive of any other right, power or remedy referred to herein or therein or now or hereafter available at law, in equity, by statute or otherwise.  Without limiting the obligations of the Company under Section 15, the Company will pay to the Agent on demand such further amount as shall be sufficient to cover all costs and expenses of the Agent and any Holder incurred in any enforcement or collection under this Section 12, including reasonable attorneys’ fees, expenses and disbursements.
 
Section 12.5.  Default Rate .  If any Event of Default has occurred and is continuing, the Agent shall at the written direction of the Required Holders, by notice to the Company (which notice may be revoked by the Agent acting at the written direction of the Required Holders notwithstanding any provision of Section 17.1 requiring unanimous consent of the Holders to changes in interest rates), declare that the Notes shall bear interest at the Default Rate.  After an Event of Default has been cured or waived, the interest rate applicable to the Notes shall revert to the rates applicable prior to the occurrence of an Event of Default.   
 
Section 12.6.  Application of Mandatory Prepayments and Collateral Proceeds .  Subject to the terms of the Intercreditor Agreement, the Collateral Trust Agreement and the DIP Order (including any Carve-Out payments) and Section 2 hereof, any prepayments required under Section 8.3 of this Agreement and any proceeds of Collateral received by the Agent or any Holder shall be applied to the Obligations: first , to all amounts payable to the Agent, to include without limitation, all amounts due to the Agent under Section 15.1; second , to all amounts payable to the Holders under Section 15.1; third , to the Holders for amounts due and unpaid on the Notes for principal and interest, ratably, without preference or priority of any kind, according to the amounts due and payable on the Notes for principal and interest, respectively and fourth , to the payment of all other Obligations. 
 
Section 12.7.  Hearing on Event of Default .  Any enforcement of remedies hereunder shall be subject the terms and conditions of the DIP Order.   
 
SECTION 13. EVIDENCE OF INDEBTEDNESS; REGISTER; SUCCESSORS AND ASSIGNS; ASSIGNMENTS; AND VOTING.
Section 13.1.  Holders’ Evidence of Indebtedness
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.  Each Holder shall maintain in its internal records an account or accounts evidencing the Commitments of such Holder, the Obligations of the Company to such Holder, including the amounts of the Notes held by such Holder and each repayment and prepayment in respect thereof. The failure to make any such recordation, or any error in such recordation, shall not affect any Obligations in respect of any applicable Notes. In the event of any inconsistency between the Register and any Holder’s records, the recordations in the Register shall govern
 
Section 13.2.  Register . Agent shall maintain at Agent’s Office a register for the recordation of the names and addresses of Holders, the Commitments of the Holders and principal amounts (and stated interest) of the Notes owing to, each Holder pursuant to the terms hereof from time to time (the “ Register ”). The Register shall be available for inspection by the Company and any Holder at any reasonable time and from time to time upon reasonable prior notice. The entries in the Register shall be conclusive and binding on the Credit Parties, the Agent and each Holder, absent manifest error; provided that , failure to make any such recordation, or any error in such recordation, shall not affect the Credit Parties’ Obligations in respect of any Note. The Company, the Agent and the Holders shall treat each Person in whose name any Note shall be registered as the owner and the Holder thereof for all purposes hereof. The Company hereby designates the entity serving as Agent to serve as the Company’s non-fiduciary agent solely for purposes of maintaining the Register as provided in this Section 13.2 , and the Agent shall be entitled to all of the rights, privileges and immunities afforded to it hereunder in the performance of such duties.
 
Section 13.3.  Successors and Assigns; Assignments
(a) Successors and Assigns . This Agreement shall be binding upon the parties hereto and their respective successors and assigns; provided , no Credit Party’s rights or obligations under the Note Purchase Documents nor any interest therein may be assigned or delegated by any such Person without the prior written consent of all Holders (and any attempted assignment or transfer by any such Person without such consent shall be null and void). Nothing in this Agreement, expressed or implied, shall be construed to confer upon any Person (other than the parties hereto, their respective successors and assigns permitted hereby and, to the extent expressly contemplated hereby, Affiliates of each of Agent and Holders) any legal or equitable right, remedy or claim under or by reason of this Agreement.
(b) Assignments .   Each Holder agrees that it shall not assign, sell or otherwise transfer its rights and obligations in the Notes, Commitments or the Prepetition Notes (including Roll-Up Notes) unless there is a concurrent assignment, sale or transfer of a ratable interest in all of such Holder’s  rights and obligations in the Notes, Commitments and Prepetition Notes (including Roll-Up Notes).   Any Holder may at any time sell, assign or otherwise transfer to one or more Persons (other than to a Defaulting Purchaser) any Notes or Commitments and all or any portion of its rights and obligations under this Agreement (including, without limitation, all or a portion of its Commitments and the Notes held by it) so long as (i) [reserved], (ii) such assignor and assignee have executed an Assignment Agreement and delivered an executed copy thereof to Agent and the Company and (iii) any assignment by a Holder of its Commitments and Notes shall require a concurrent ratable assignment to such assignee of the Prepetition Notes (including Roll-Up Notes) held by such Holder.  The Agent shall be entitled to rely upon, and shall not incur any liability for
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relying upon, an Assignment Agreement duly executed by a Holder, that such assignment is an assignment of the ratable interest in all of such Holder’s rights and obligations in the Notes, Commitments and Prepetition Notes (including Roll-Up Notes) held by such Holder.  In connection with any assignment of rights and obligations of any Defaulting Purchaser hereunder, no such assignment shall be effective unless and until, in addition to the other conditions thereto set forth herein, the parties to the assignment shall make such additional payments to the Agent in an aggregate amount sufficient, upon distribution thereof as appropriate to (x) pay and satisfy in full all payment liabilities then owed by such Defaulting Purchaser to the Agent or any Purchaser hereunder (and interest accrued thereon), and (y) acquire (and fund as appropriate) its full pro rata share of all Notes in accordance with its Commitment Percentage.  Notwithstanding the foregoing, in the event that any assignment of rights and obligations of any Defaulting Purchaser hereunder shall become effective under applicable law without compliance with the provisions of this Section, then the assignee of such interest shall be deemed to be a Defaulting Purchaser for all purposes of this Agreement until such compliance occurs.  No assignment by a Defaulting Purchaser will constitute a waiver or release of any claim of any party hereunder arising from that Purchaser’s having been a Defaulting Purchaser.
(c) Mechanics . The assigning Holder and the assignee thereof shall execute and deliver to Agent an Assignment Agreement, a processing and recordation fee of $3,500 (other than in the case of an assignment from a Holder to a Substitute Purchaser), all “know your customer” and anti-money laundering rules and regulations, including the USA PATRIOT Act, documents as reasonably requested by the Agent, together with such forms, certificates or other evidence, if any, with respect to United States federal Tax withholding matters as the assignee under such Assignment Agreement may be required to deliver to Agent and Company pursuant to Sections 8.9(e) and 8.9(f) .
(d) Notice of Assignment . Upon its receipt and acceptance of a duly executed and completed Assignment Agreement, the processing and recordation fee of $3,500 (which, for the avoidance of doubt, is not required in the case of an assignment from a Holder to a Substitute Purchaser), any “know your customer” documents reasonably requested by the Agent, and any other forms, certificates or other evidence required by this Agreement in connection therewith, Agent shall record the information contained in such Assignment Agreement in the Register, shall give prompt notice thereof to the Company and shall maintain a copy of such Assignment Agreement.
(e) Representations and Warranties of Assignee . Each Holder upon executing and delivering an Assignment Agreement, represents and warrants as of the applicable Effective Date (as defined in the applicable Assignment Agreement) that (i) it has experience and expertise in the making of or investing in notes; and (ii) it will make or invest in, as the case may be, its Notes for its own account in the ordinary course of its business and without a view to distribution of such Notes within the meaning of the Securities Act or the Exchange Act or other applicable securities laws (it being understood that, subject to the provisions of this Section 13.3(e) , the disposition of Notes or any interests therein shall at all times remain within its exclusive control). In addition, each Holder or Purchaser becoming party hereto after the Closing Date, upon executing and delivering an Assignment Agreement, shall be deemed to have made the representations and warranties contained in Section 6 as of the applicable Effective Date (as defined in the applicable Assignment Agreement).


67
 
 

 
 

(f) Effect of Assignment . Subject to the terms and conditions of this Section 13.3(f) , as of the “Effective Date” specified in the applicable Assignment Agreement and recordation in the Register: (i) the assignee thereunder shall have the rights and obligations of a “Holder” hereunder to the extent such rights and obligations hereunder have been assigned to it pursuant to such Assignment Agreement and shall thereafter be a party hereto and a “Holder” for all purposes hereof; and (ii) the assigning Holder thereunder shall, to the extent that rights and obligations hereunder have been assigned thereby pursuant to such Assignment Agreement, relinquish its rights (other than any rights which survive the termination hereof under Section 15.3 ) and be released from its obligations hereunder (and, in the case of an Assignment Agreement covering all or the remaining portion of an assigning Holder’s rights and obligations hereunder, such Holder shall cease to be a party hereto; provided , anything contained in any of the Note Purchase Documents to the contrary notwithstanding such assigning Holder shall continue to be entitled to the benefit of all indemnities hereunder as specified herein with respect to matters arising out of the prior involvement of such assigning Holder as a Holder hereunder).
Each of the parties hereto agrees that if requested by the Required Holders in connection with the DIP Notes Syndication, the Holders will enter into such master assignment agreement (or other similar agreements), as may be required to evidence the ratable holdings of Notes and Commitments.  
Section 13.4.  [Reserved] Section 13.5.  Voting
 
.  Each Holder agrees that it shall vote its Prepetition Notes and Roll-Up Notes (a) in favor of any consent, amendment and/or waiver under the Prepetition Notes Indenture that is required to permit the transactions contemplated by the Note Purchase Documents and DIP Order and (b) in the manner directed by Required Holders.
SECTION 14. [RESERVED].
SECTION 15. EXPENSES, ETC.
Section 15.1.  Transaction Expenses and Indemnities .  Whether or not the transactions contemplated hereby are consummated, the Company will pay all costs and expenses including reasonable attorneys’ fees of counsel and local or other counsel, financial advisors and consultants for each of (i) the Required Holders and the other Holders taken as a whole and incurred by the Required Holders ( provided that such fees and disbursements shall not include fees and disbursements  for the Required Holders for no more than one primary counsel, one regulatory counsel in each applicable specialty and one local or foreign counsel for each relevant jurisdiction) and (ii) the Agent ( provided that such fees and disbursements shall not include fees and disbursements  for the Agent for no more than one primary counsel, one regulatory counsel in each applicable specialty and one local or foreign counsel for each relevant jurisdiction) in connection with the Chapter 11 Cases and the negotiation and execution of the Note Purchase Documents and Related Agreements and  any amendments, waivers or consents under or in respect of any of the Note Purchase Documents and Related Agreements (whether or not such amendment, waiver or consent becomes effective), including:
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(a) the reasonable and documented costs and expenses incurred in enforcing or defending (or determining whether or how to enforce or defend) any rights under the Note Purchase Documents or in responding to any subpoena or other legal process or informal investigative demand issued in connection with the Note Purchase Documents, or by reason of being the Agent hereunder or a Holder of any Note, (b) the reasonable and documented costs and expenses, including legal counsel’s and financial advisors’ fees, incurred in connection with the Chapter 11 Cases, (c) the reasonable and documented fees, costs and expenses of the Agent and any indemnification of the Agent pursuant to the Collateral Trust Agreement and any other Note Purchase Documents, (d) the costs and expenses required to be paid under the DIP Order, (e) the costs and expenses incurred in connection with the initial filing of this Agreement and all related documents and financial information with the SVO, and (f) the costs and expenses incurred in connection with the preparation, negotiation and consummation of any DIP Noteholders Credit Bid (as defined in the Interim DIP Order).   
 
The Company will pay, and will save the Agent, each Purchaser and each other Holder of a Note harmless from, (i) all claims in respect of any fees, costs or expenses, if any, of brokers and finders (other than those, if any, retained by a Purchaser or other Holder in connection with its purchase of the Notes), (ii) any and all wire transfer fees that any bank or other financial institution deducts from any payment under such Note to the Agent, such Holder or otherwise charges to the Agent or a Holder of a Note with respect to a payment under such Note and (iii) any judgment, liability, claim, order, decree, fine, penalty, cost, fee, expense (including reasonable attorneys’ fees and expenses) or obligation resulting from the consummation of the transactions contemplated hereby, including the use of the proceeds of the Notes by the Company.
The Company and the Guarantors will indemnify, on a joint and several basis, the Agent and each Holder (including officers, directors, employees and agents of the Agent and each Holder) against any and all losses, liabilities, damages, claims or expenses, including fees and expenses of counsel, including taxes incurred by it (under Section 15.2, if any), in each case  arising out of or in connection with the Note Purchase Documents, the Related Agreements and/or the Chapter 11 Cases, including the costs and expenses of enforcing the Note Purchase Documents and defending itself against any claim (whether asserted by the Company, the Guarantors, any Holder or any other Person) or liability in connection with the exercise or performance of any of its powers or duties hereunder, except to the extent any such loss, liability or expense may be attributable to its gross negligence or willful misconduct as determined in a final and non-appealable decision by a court of competent jurisdiction. 
Section 15.2.  Certain Taxes .  The Company agrees to pay all stamp, documentary or similar taxes or fees which may be payable in respect of the execution and delivery or the enforcement of any of the Note Purchase Documents or the execution and delivery (but not the transfer) or the enforcement of any of the Notes in the United States or any other jurisdiction where the Company or any Guarantor has assets or of any amendment of, or waiver or consent under or with respect to, any of the Note Purchase Documents, and to pay any value added tax due and payable in respect of reimbursement of costs and expenses by the Company pursuant to this Section 15, and will save each Holder of a Note to the extent permitted by applicable law harmless against any loss or liability resulting from
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nonpayment or delay in payment of any such tax or fee required to be paid by the Company hereunder.
 
Section 15.3.  Survival .  The obligations of the Company under this Section 15 will survive the payment or transfer of any Note, the enforcement, amendment or waiver of any provision of any Note Purchase Documents, and the termination of this Agreement.
 
SECTION 16. SURVIVAL OF REPRESENTATIONS AND WARRANTIES; ENTIRE AGREEMENT All representations and warranties contained herein shall survive the execution and delivery of this Agreement and the Notes, the purchase or transfer by any Purchaser of any Note or portion thereof or interest therein and the payment of any Note, and may be relied upon by any subsequent Holder of a Note, regardless of any investigation made at any time by or on behalf of such Purchaser or any other Holder of a Note.  All statements contained in any certificate or other instrument delivered by or on behalf of the Company pursuant to this Agreement shall be deemed representations and warranties of the Company under this Agreement.  Subject to the preceding sentence, this Agreement and the other Note Purchase Documents embody the entire agreement and understanding between each Purchaser and the Company and supersede all prior agreements and understandings relating to the subject matter hereof.
 
SECTION 17. AMENDMENT AND WAIVER. 
Section 17.1.  Requirements .  This Agreement, the Security Documents, the Intercreditor Agreement, the Collateral Trust Agreement and the Notes may be amended, and the observance of any term hereof or in any such Note Purchase Document  may be waived (either retroactively or prospectively), only with the written consent of the Company and the Required Holders (a copy of which shall be promptly provided to Agent), except that:
 
(a) no amendment or waiver of any of Sections 6 or 21 hereof, or any defined term (as it is used therein), will be effective as to any Purchaser unless consented to by such Purchaser in writing;
(b) no amendment or waiver may, without the written consent of each Purchaser and the Holder of each Note at the time outstanding adversely affected by such amendment or waiver, (i) subject to Section 12 relating to acceleration or rescission, reduce the amount of principal of, or reduce the rate of interest or method of computation of interest on, the Notes, (ii) change the percentage of the principal amount of the Notes the Holders of which are required to consent to any amendment or waiver, (iii) amend this Sections 17, (iv) amend Sections 8.4 or 12.6, or (v) consent to the assignment, delegation or other transfer by any Credit Party of its rights and obligations under the Note Purchase Documents or release the Credit Parties of their Obligations under the Note Purchase Documents, except in connection with consummation of a Sale or except as provided in the DIP Order; for avoidance of doubt, the maturity date of the Notes may be extended with the prior written consent of solely the Required Holders and the Company;
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(c) no amendment or waiver to this Agreement that converts the Obligations into an “exit” financing facility for the Chapter 11 Debtors will be effective as to any Purchaser or Holder directly affected thereby unless consented to by such Purchaser or Holder in writing;
(d) no amendment or waiver may, without the written consent of the Agent, affect the rights or duties of the Agent under any of the Note Purchase Documents; and
(e) no Defaulting Purchaser shall have any right to approve or disapprove any amendment, waiver or consent hereunder, except that the Commitment of such Purchaser may not be increased without the consent of such Purchaser.
Section 17.2.  Solicitation of Holders of Notes (a) Solicitation. The Company will provide the Agent for each Holder of a Note with sufficient information, sufficiently far in advance of the date a decision is required, to enable such Holder to make an informed and considered decision with respect to any proposed amendment, waiver or consent in respect of any of the provisions hereof or of the Security Documents, the Intercreditor Agreement, the Collateral Trust Agreement or the Notes.  The Company will deliver executed or true and correct copies of each amendment, waiver or consent effected pursuant to this Section 17 to the Agent for each Holder of a Note promptly following the date on which it is executed and delivered by, or receives the consent or approval of, the Required Holders of Notes.
 
(b) Payment. The Company will not directly or indirectly pay or cause to be paid any remuneration, whether by way of supplemental or additional interest, fee or otherwise, or grant any security or provide other credit support, to the Agent or any Holder of a Note as consideration for or as an inducement to the entering into by the Agent or such Holder of any waiver or amendment of any of the terms and provisions hereof or of the Security Documents, the Intercreditor Agreement, the Collateral Trust Agreement or the Notes unless such remuneration is concurrently paid, or security is concurrently granted or other credit support concurrently provided, on the same terms, ratably to each Holder of a Note even if such Holder did not consent to such waiver or amendment.       
Section 17.3.  Binding Effect, Etc.  Any amendment or waiver consented to as provided in this Section 17 applies equally to all Holders of Notes and is binding upon them and upon each future Holder of any Note and upon the Company without regard to whether such Note has been marked to indicate such amendment or waiver.  No such amendment or waiver will extend to or affect any obligation, covenant, agreement, Default or Event of Default not expressly amended or waived or impair any right consequent thereon.  No course of dealing between the Company and any Holder of a Note and no delay in exercising any rights hereunder or under any Note Purchase Document shall operate as a waiver of any rights of any Holder of such Note.
 
Section 17.4.  Notes Held by Company, Etc .  Solely for the purpose of determining whether the Holders of the requisite percentage of the aggregate principal amount of Notes then outstanding approved or consented to any amendment, waiver or consent to be given under this Agreement, the Security Documents, the
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Intercreditor Agreement, the Collateral Trust Agreement or the Notes, or have directed the taking of any action provided herein or in any Security Document, the Intercreditor Agreement, the Collateral Trust Agreement or the Notes to be taken upon the direction of the Holders of a specified percentage of the aggregate principal amount of Notes then outstanding, Notes directly or indirectly owned by the Company or any of its Affiliates shall be deemed not to be outstanding.
 
SECTION 18. NOTICES Except to the extent otherwise provided in Section 7.4, all notices and communications provided for hereunder shall be in writing and sent (a) by telecopy if the sender on the same day sends a confirming copy of such notice by an internationally recognized overnight delivery service (charges prepaid), or (b) by registered or certified mail with return receipt requested (postage prepaid), or (c) by an internationally recognized overnight delivery service (charges prepaid), or (d) by electronic communication (including e-mail and Internet).  Any such notice must be sent:
 
(i) if to any Purchaser or its nominee, to such Purchaser or nominee at the address such Purchaser or nominee shall have specified to the Agent and Company in writing,
(ii) if to any other Holder of any Note, to such Holder at such address as such other Holder shall have specified to the Agent and Company in writing, or
(iii) if to the Company, to the Company at its address set forth at the beginning hereof to the attention of Mr. Michael J. Hobey, Treasurer ,   with copies, which shall not constitute notice hereunder, sent to Mr. Gary S. Lee at Morrison & Foerster LLP, 250 West 55 th Street, New York, New York 10019 or via email at GLee@mofo.com and to Mr. Dar í o D. Avram at Morrison & Foerster LLP, 425 Market Street, San Francisco, California 94105 or via email at DarioAvram@mofo.com, or, in each case, at such other address or email address as the Company shall have specified to the Agent in writing,
(iv) if to the Agent, to the Agent at Cortland Capital Market Services LLC, 225 W. Washington Street, 9 th Floor, Chicago, Illinois 60606, Attn: Legal Department and Antonio Miranda or via email at legal@cortlandglobal.com and antonio.miranda@cortlandglobal.com, with copies, which shall not constitute notice hereunder, sent to Joshua Spencer at Holland & Knight LLP, 131 South Dearborn Street, 30 th Floor, Chicago, Illinois 60603 or via email at joshua.spencer@hklaw.com, or in each case, at such other address as the Agent shall have specified in writing.
(iv) Notices under this Section 18 will be deemed given only when actually received.
SECTION 19. REPRODUCTION OF DOCUMENTS. This Agreement and all documents relating thereto, including (a) consents, waivers and modifications that may hereafter be executed, (b) documents received by Agent or any Purchaser at the Closing (except the Notes themselves), and (c) financial statements, certificates and other information previously or hereafter furnished to Agent or any Purchaser, may be reproduced by Agent or such Purchaser by any photographic, photostatic, electronic, digital, or other similar
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process and Agent or such Purchaser may destroy any original document so reproduced.  The Company agrees and stipulates that, to the extent permitted by applicable law, any such reproduction shall be admissible in evidence as the original itself in any judicial or administrative proceeding (whether or not the original is in existence and whether or not such reproduction was made by Agent or such Purchaser in the regular course of business) and any enlargement, facsimile or further reproduction of such reproduction shall likewise be admissible in evidence.  This Section 19 shall not prohibit the Company, the Agent or any other Holder of Notes from contesting any such reproduction to the same extent that it could contest the original, or from introducing evidence to demonstrate the inaccuracy of any such reproduction.
 
SECTION 20. CONFIDENTIAL INFORMATION. For the purposes of this Section 20, “Confidential Information” means information delivered to the Agent or any Purchaser by or on behalf of any Credit Party or any Subsidiary thereof in connection with the transactions contemplated by or otherwise pursuant to this Agreement that is proprietary in nature and that was clearly marked or labeled or otherwise adequately identified when received by the Agent or such Purchaser as being confidential information of the Company or such Subsidiary, provided that such term does not include information that (a) was publicly known or otherwise known to the Agent or such Purchaser prior to the time of such disclosure, (b) subsequently becomes publicly known through no act or omission by the Agent, such Purchaser or any Person acting on Agent’s or such Purchaser’s behalf, (c) otherwise becomes known to the Agent or such Purchaser other than through disclosure by the Company or any Subsidiary or (d) constitutes financial statements delivered to the Agent or such Purchaser that are otherwise publicly available.  The Agent and each Purchaser will maintain the confidentiality of such Confidential Information in accordance with procedures adopted by such Person in good faith to protect confidential information of third parties delivered to such Person, provided that such Person may deliver or disclose Confidential Information to (i) its directors, officers, employees, agents, attorneys, trustees and affiliates (to the extent such disclosure reasonably relates to the administration of the investment represented by its Notes), (ii) its auditors, financial advisors and other professional advisors who agree to hold confidential the Confidential Information substantially in accordance with this Section 20, (iii) any other Holder of any Note, (iv) any Institutional Investor to which it sells or offers to sell such Note or any part thereof or any participation therein (if such Person has agreed in writing prior to its receipt of such Confidential Information to be bound by this Section 20), (v) any Person from which it offers to purchase any Security of the Company (if such Person has agreed in writing prior to its receipt of such Confidential Information to be bound by this Section 20), (vi) any federal or state regulatory authority having jurisdiction over such Person, (vii) the NAIC or the SVO or, in each case, any similar organization, or any nationally recognized rating agency that requires access to information about such Person’s investment portfolio, or (viii) any other Person to which such delivery or disclosure may be necessary or appropriate (w) to effect compliance with any law, rule, regulation or order applicable to such Purchaser, (x) in response to any subpoena or other legal process, (y) in connection with any litigation to which such Person is a party or (z) if an Event of Default has occurred and is continuing, to the extent the Agent or such Purchaser may reasonably determine such delivery and disclosure to be necessary or appropriate in the enforcement or for the protection of the rights and remedies under the Notes, this Agreement or any Note Purchase Document.  Each Holder of a Note, by its acceptance of a Note, will be deemed to have agreed to be bound by and to be entitled to the benefits of this Section 20 as though it were a party to this Agreement.  On
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reasonable request by the Company in connection with the delivery to any Holder of a Note of information required to be delivered to such Holder under this Agreement or requested by such Holder (other than a Holder that is a party to this Agreement or its nominee), such Holder will enter into an agreement with the Company embodying this Section 20.
 
In the event that as a condition to receiving access to information relating to the Company or its Subsidiaries in connection with the transactions contemplated by or otherwise pursuant to this Agreement, any Purchaser or Holder of a Note is required to agree to a confidentiality undertaking (whether through IntraLinks, another secure website, a secure virtual workspace or otherwise) which is different from this Section 20, this Section 20 shall not be amended thereby and, as between such Purchaser or such Holder and the Company, this Section 20 shall supersede any such other confidentiality undertaking.
SECTION 21. SUBSTITUTION OF PURCHASER. Each Purchaser shall have the right to substitute any one of its Affiliates (a “Substitute Purchaser” ) as the purchaser of the Notes that it has agreed to purchase hereunder, by an Assignment Agreement (to include providing Agent all documentation required under Section 13.3(c) hereof) provided to the Agent, which notice shall be signed by both such Purchaser and such Substitute Purchaser, shall contain such Substitute Purchaser’s agreement to be bound by this Agreement and shall contain a confirmation by such Substitute Purchaser of the accuracy with respect to it of the representations set forth in Section 6.  Upon receipt of such notice, any reference to such Purchaser in this Agreement (other than in this Section 21), shall be deemed to refer to such Substitute Purchaser in lieu of such original Purchaser.  In the event that such Substitute Purchaser is so substituted as a Purchaser hereunder and such Substitute Purchaser thereafter transfers to such original Purchaser all of the Notes then held by such Substitute Purchaser, upon receipt by the Company of notice of such transfer, any reference to such Substitute Purchaser as a “Purchaser” in this Agreement (other than in this Section 21), shall no longer be deemed to refer to such Substitute Purchaser, but shall refer to such original Purchaser, and such original Purchaser shall again have all the rights of an original Holder of the Notes under this Agreement. 
 
SECTION 22. MISCELLANEOUS.
.Section 22.1.  [Reserved]
 
Section 22.2.  Accounting Terms .  All accounting terms used herein which are not expressly defined in this Agreement have the meanings respectively given to them in accordance with GAAP.  Except as otherwise specifically provided herein, (i) all computations made pursuant to this Agreement shall be made in accordance with GAAP, and (ii) all financial statements shall be prepared in accordance with GAAP.  For purposes of determining compliance with this Agreement, any election by the Company to measure any financial liability using fair value (as permitted by Financial Accounting Standards Board Accounting Standards Codification Topic No. 825-10-25 – Fair Value Option, International Accounting Standard 39 – Financial Instruments: Recognition and Measurement or
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any similar accounting standard) shall be disregarded and such determination shall be made as if such election had not been made.
 
Section 22.3.  Severability .  Any provision of this Agreement that is prohibited or unenforceable in any jurisdiction shall, as to such jurisdiction, be ineffective to the extent of such prohibition or unenforceability without invalidating the remaining provisions hereof, and any such prohibition or unenforceability in any jurisdiction shall (to the full extent permitted by law) not invalidate or render unenforceable such provision in any other jurisdiction.
 
Section 22.4.  Construction , Etc .  Each covenant contained herein shall be construed (absent express provision to the contrary) as being independent of each other covenant contained herein, so that compliance with any one covenant shall not (absent such an express contrary provision) be deemed to excuse compliance with any other covenant.  Where any provision herein refers to action to be taken by any Person, or which such Person is prohibited from taking, such provision shall be applicable whether such action is taken directly or indirectly by such Person.
 
Defined terms herein shall apply equally to the singular and plural forms of the terms defined.  Whenever the context may require, any pronoun shall include the corresponding masculine, feminine and neuter forms.  The words “include,” “includes” and “including” shall be deemed to be followed by the phrase “without limitation.”  The word “will” shall be construed to have the same meaning and effect as the word “shall.”  Unless the context requires otherwise (a) any definition of or reference to any agreement, instrument or other document herein shall be construed as referring to such agreement, instrument or other document as from time to time amended, supplemented or otherwise modified (subject to any restrictions on such amendments, supplements or modifications set forth herein) and, for purposes of the Notes, shall also include any such notes issued in substitution therefor pursuant to Section 13, (b) subject to Section 22.1, any reference herein to any Person shall be construed to include such Person’s successors and assigns, (c) the words “herein,” “hereof” and “hereunder,” and words of similar import, shall be construed to refer to this Agreement in its entirety and not to any particular provision hereof, (d) all references herein to Sections and Schedules shall be construed to refer to Sections of, and Schedules to, this Agreement, and (e) any reference to any law or regulation herein shall, unless otherwise specified, refer to such law or regulation as amended, modified or supplemented from time to time.
Section 22.5.  Counterparts .  This Agreement may be executed in any number of counterparts, each of which shall be an original but all of which together shall constitute one instrument.  Each counterpart may consist of a number of copies hereof, each signed by less than all, but together signed by all, of the parties hereto.
 
Section 22.6.  Governing Law
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.  This Agreement shall be construed and enforced in accordance with, and the rights of the parties shall be governed by, the law of the State of New York, excluding choice‑of‑law principles of the law of such State that would permit the application of the laws of a jurisdiction other than such State, and, to the extent applicable, the Bankruptcy Code (except as otherwise expressly provided therein).
 
Section 22.7.  Jurisdiction and Process; Waiver of Jury Trial (a) The Company irrevocably submits to the non-exclusive jurisdiction of the Bankruptcy Court, or if the Bankruptcy Court does not have or abstains from jurisdiction, any New York State or federal court sitting in the Borough of Manhattan, The City of New York, over any suit, action or proceeding arising out of or relating to this Agreement or the Notes.  To the fullest extent permitted by applicable law, the Company irrevocably waives and agrees not to assert, by way of motion, as a defense or otherwise, any claim that it is not subject to the jurisdiction of any such court, any objection that it may now or hereafter have to the laying of the venue of any such suit, action or proceeding brought in any such court and any claim that any such suit, action or proceeding brought in any such court has been brought in an inconvenient forum.
 
(b) The Company agrees, to the fullest extent permitted by applicable law, that a final judgment in any suit, action or proceeding of the nature referred to in Section 22.7(a) brought in any such court shall be conclusive and binding upon it subject to rights of appeal, as the case may be, and may be enforced in the Bankruptcy Court and the courts of the United States of America or the State of New York (or any other courts to the jurisdiction of which it or any of its assets is or may be subject) by a suit upon such judgment.
(c) The Company consents to process being served by or on behalf of any Holder of Notes in any suit, action or proceeding of the nature referred to in Section 22.7(a) by mailing a copy thereof by registered, certified, priority or express mail (or any substantially similar form of mail), postage prepaid, return receipt or delivery confirmation requested, to it at its address specified in Section 18 or at such other address of which such Holder shall then have been notified pursuant to said Section.  The Company agrees that such service upon receipt (i) shall be deemed in every respect effective service of process upon it in any such suit, action or proceeding and (ii) shall, to the fullest extent permitted by applicable law, be taken and held to be valid personal service upon and personal delivery to it.  Notices hereunder shall be conclusively presumed received as evidenced by a delivery receipt furnished by the United States Postal Service or any reputable commercial delivery service.
(d) Nothing in this Section 22.7 shall affect the right of any Holder of a Note to serve process in any manner permitted by law, or limit any right that the Holders of any of the Notes may have to bring proceedings against the Company in the courts of any appropriate jurisdiction or to enforce in any lawful manner a judgment obtained in one jurisdiction in any other jurisdiction.
(e) The parties hereto hereby waive trial by jury in any action brought on or with respect to this Agreement, the Notes or any other document executed in connection herewith or therewith.  
Section 22.8.  Conflict
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.  In the event of a conflict between this Agreement and the DIP Order, the DIP Order shall govern.
 
Section 22.9.  Guarantee and Security Grant (a) Each Guarantor hereby irrevocably, unconditionally and jointly and severally with the other Guarantors guarantees to the Agent for the benefit of the DIP Notes Secured Parties (as defined in the DIP Order) the due and punctual payment in full of the principal of and interest on, and any other amounts due under, the Notes and all other Obligations when and as the same shall become due and payable (whether at stated maturity or by required or optional prepayment or by acceleration or otherwise).   Real Alloy Intermediate Holding, LLC shall not engage in any business activities and does not own any assets other than (a) ownership of the equity in the Company, (b) activities incidental to the maintenance of its existence and (c) performance of its obligations under the Note Purchase Documents and the Related Agreements to which it is a party.  
 
(b) The Company and each Guarantor hereby grant to the Agent, if any, and the Agent, in each case for the benefit of the DIP Notes Secured Parties (as defined in the DIP Order), to secure the payment and performance in full of all of the Obligations, a security interest in and a lien on, and pledges and assigns to the Agent, for the benefit of the Secured Parties, the following properties, assets and rights of the Company and Guarantors, wherever located, whether now owned or hereafter acquired or arising, and all proceeds and products thereof:
(i) all personal, real and fixture property of every kind and nature including all goods (including inventory, equipment and any accessions thereto), instruments (including promissory notes), documents (including, if applicable, electronic documents), accounts, chattel paper (whether tangible or electronic), deposit accounts, letter-of-credit rights (whether or not the letter of credit is evidenced by a writing), commercial tort claims, securities and all other investment property, supporting obligations, any other contract rights or rights to the payment of money, insurance claims and proceeds, all general intangibles (including all payment intangibles and intellectual property), all interests in Real Estate and all products and proceeds of any or all of the foregoing (as used in this sub clause (i), all terms defined in the Uniform Commercial Code of the state of New York used herein shall have the same definitions herein as specified therein); and
(ii) all property specified as DIP Collateral under (and as defined in) the DIP Order.
Section 22.10.  Amendment and Restatement (a) On the Effective Date, the Existing DIP NPA shall be amended and restated in its entirety by this Agreement and each of the Credit Parties hereby reaffirms all of its obligations under each of the Note Purchase documents to which it is a party.
 
(b) On and after the Effective Date, (i) the Existing DIP NPA shall be of no further force and effect except to evidence the incurrence by any Credit Party of the “Obligations” under and as defined therein (whether or not such “Obligations” are contingent as of the Effective Date), (ii) all “Obligations” under the Existing DIP NPA as of the Effective Date shall be deemed to be Obligations outstanding under this Agreement (whether or not such “Obligations” are
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contingent as of the Effective Date) and (iii) all “Liens” (as defined in the Existing DIP NPA) granted under the Note Purchase Documents shall continue to secure the Obligations under this Agreement.
 
 
*    *    *    *    *
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If you are in agreement with the foregoing, please sign the form of agreement on a counterpart of this Agreement and return it to the Company, whereupon this Agreement shall become a binding agreement between you and the Company.
Very truly yours,
COMPANY:
REAL ALLOY HOLDING, INC.,
By: /s/ Michael J. Hobey
 Name: Michael J. Hobey
Title: Chief Financial Officer
GUARANTORS:
REAL ALLOY INTERMEDIATE HOLDING, LLC
By: /s/ Michael J. Hobey
 Name: Michael J. Hobey
Title: Chief Financial Officer
REAL ALLOY RECYCLING, INC.
By: /s/ Michael J. Hobey
 Name: Michael J. Hobey
Title: Chief Financial Officer
REAL ALLOY BENS RUN, LLC
By: /s/ Michael J. Hobey
 Name: Michael J. Hobey
Title: Chief Financial Officer
REAL ALLOY SPECIALTY PRODUCTS, INC.
By: /s/ Michael J. Hobey
 Name: Michael J. Hobey
Title: Chief Financial Officer
REAL ALLOY SPECIFICATION, INC.
By: /s/ Michael J. Hobey
 Name: Michael J. Hobey
Title: Chief Financial Officer
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ETS SCHAEFER, LLC
By: /s/ Michael J. Hobey
 Name: Michael J. Hobey
Title: Chief Financial Officer
RA MEXICO HOLDING, LLC
By: /s/ Michael J. Hobey
 Name: Michael J. Hobey
Title: Chief Financial Officer
 
 
CORTLAND CAPITAL MARKET SERVICES LLC
 
 
By: /s/ Emily Ergang Pappas
 Name: Emily Ergang Pappas
Title: Associate Counsel
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Defined Terms
As used herein, the following terms have the respective meanings set forth below or set forth in the Section hereof following such term:
“ ABL Agent ”   means Bank of America, N.A.
“ ABL Agreement ” means that certain Revolving Credit Agreement, dated as of March 14, 2017, by and among the Company, as Borrower Representative and a Borrower (each as defined therein), the other Credit Parties (as defined therein) from time to time party thereto, the Lenders (as defined therein) from time to time party thereto, the ABL Agent, and the other persons from time to time party thereto, as amended, restated, supplemented, or otherwise modified from time to time, and as supplemented by any “debtor-in-possession” revolving facility by and between the ABL Agent, as agent under such facility, certain lenders party thereto from time to time and the Company and/or certain Subsidiaries and/or Affiliates of the Company as borrowers and/or guarantors.
“ ABL DIP Facility ”   means the “DIP ABL Facility” as defined in the DIP Order.
“ ABL Documents ” means the Loan Documents (as defined in the ABL Agreement).
“ ABL Obligations ” means Obligations (as defined in the ABL Agreement).
“ Account ” means, as at any date of determination, all “accounts” (as such term is defined in the UCC, PPSA or other applicable law, as applicable) and all “claims” (for the purposes of the Civil Code of Quebec or other applicable law) of the Credit Parties, including, the unpaid portion of the obligation of a customer of a Credit Party in respect of Inventory purchased by and shipped to such customer and/or the rendition of services by a Credit Party, as stated on the respective invoice of a Credit Party, net of any credits, rebates or offsets owed to such customer.
“ Acquisition ” means any transaction or series of related transactions for the purpose of or resulting, directly or indirectly, in (a) the acquisition of all or substantially all of the assets of a Person, or of any business or division of a Person, (b) the acquisition of in excess of fifty percent (50%) of the Shares and Share Equivalents of any Person or otherwise causing any Person to become a Subsidiary of a Person, or (c) a merger, amalgamation or consolidation or any other combination with another Person.
“ Affiliate ” means, with respect to any Person, each officer, director, general partner or joint-venturer of such Person and any other Person that directly or indirectly controls, is controlled by, or is under common control with, such Person; provided, however, that no Holder  shall be an Affiliate of any Credit Party or of any Subsidiary of any Credit Party solely by reason of the provisions of the Loan Documents. For purposes of this definition, “control” means the possession of either (a) the power to vote, or the beneficial ownership of, 10% or more of the voting Shares of such Person (either directly or through the ownership of Share Equivalents) or (b) the power to direct or cause the direction of the management and policies of such Person, whether through the ownership of voting securities, by contract or otherwise.   Notwithstanding the foregoing, none of Beck Aluminum International nor any of its Affiliates shall be deemed to be an Affiliate of any Credit Party or any of its Affiliates other than with respect to Sections 10.6 and 10.17.


 

 
 

“ Agent ” means Cortland Capital Market Services LLC, in its capacities as administrative agent and collateral agent for the Holders
“ Agent’s Account ” means a deposit account designated in writing by the Agent to the Company, the Holders and the Purchasers from time to time.
“ Agent’s Office ” means 225 W. Washington Street, 9 th Floor, Chicago, Illinois 60606.
 “ Agreement ”   means this Amended and Restated Senior Secured Super-Priority Debtor-in-Possession Note Purchase Agreement, including all Schedules attached to this Agreement.
“ Applicable Office ” means the office through which a Holder’s investment in any Note is made.
“ Approved DIP Budget ” has the meaning given such term in the DIP Order.
“ Assignment Agreement ” means an Assignment and Assumption Agreement substantially in form of Schedule 13.3 or such other form acceptable to Agent.
“ Backstop Party ” (or “Backstop Parties”) is defined in Section 4.19.
“ Bankruptcy Code ” means title 11 of the United States Code entitled “  Bankruptcy” as now or hereafter in effect, or any successor statute. 
“ Bankruptcy Court ” is defined in the Preliminary Statements.
“ Benefit Plan ” means any employee benefit plan as defined in Section 3(3) of ERISA (whether governed by the laws of the United States or otherwise) to which any Credit Party incurs or otherwise has any obligation or liability, contingent or otherwise.
“ Bidding Procedures Order ” has the meaning given such term in the Interim DIP Order.
“ Business Day ” means any day other than a Saturday, a Sunday or a day on which commercial banks in New York City are required or authorized to be closed.
“ Canadian AML Legislation ” means the Proceeds of Crime (Money Laundering) and Terrorist Financing Act (Canada), the Criminal Code (Canada) and the United Nations Act (Canada) and all regulations or executive orders passed thereunder.
“ Canadian Benefit Plans ” means any plan, fund, program, or policy, whether oral or written, formal or informal, funded or unfunded, insured or uninsured, providing benefits primarily to Canadian employees, including medical, hospital care, dental, sickness, accident, disability, life insurance, pension, retirement or savings benefits, under which Credit Parties have any liability with respect to any employee or former employee, but excluding any Canadian Pension Plans.
“ Canadian Defined Benefit Pension Plan ” means a Canadian Pension Plan that contains a “defined benefit provision” as such term is defined under the Income Tax Act (Canada).
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“ Canadian Pension Event ” means (a) the voluntary full or partial wind up of a Canadian Pension Plan that is a registered pension plan by a Canadian Subsidiary; (b) the institution of proceedings by any Governmental Authority to terminate in whole or in part or have a trustee appointed to administer such a plan; or (c) any other event or condition which could reasonably be expected to constitute grounds for the termination of, winding up of, partial termination or winding up of, or the appointment of a trustee to administer, any such plan.
“ Canadian Pension Plans ” means each pension plan required to be registered under Canadian federal or provincial law that is maintained or contributed to by a Credit Party primarily for its Canadian employees or former employees, but does not include the Canada Pension Plan or the Quebec Pension Plan as maintained by the Government of Canada or the Province of Quebec, respectively.
“ Canadian Subsidiary ” means each Wholly-Owned Subsidiary of Intermediate Holdings that is organized under the laws of Canada or any province or territory thereof.
“ Capital Lease ” means, with respect to any Person, any lease of, or other arrangement conveying the right to use, any Property by such Person as lessee that has been or should be accounted for as a capital lease on a balance sheet of such Person prepared in accordance with GAAP.
“ Capital Lease Obligations ” means, at any time, with respect to any Capital Lease, any lease entered into as part of any sale leaseback transaction of any Person or any synthetic lease, the amount of all obligations of such Person that is (or that would be, if such synthetic lease or other lease were accounted for as a Capital Lease) capitalized on a balance sheet of such Person prepared in accordance with GAAP.
“ Carve-Out ” has the meaning set forth in the DIP Order.
“ Cash Equivalents ” means (a) any readily-marketable securities (i) issued by, or directly, unconditionally and fully guaranteed or insured by the United States or Canadian federal government or (ii) issued by any agency of the United States or Canadian federal government the obligations of which are fully backed by the full faith and credit of the United States federal government or constitute a charge upon the Consolidated Revenue Fund of Canada, as applicable, (b) any readily-marketable direct obligations issued by any other agency of the United States or Canadian federal government, any state, province or territory thereof or any political subdivision of any such state, province or territory thereof or any public instrumentality thereof, in each case having a rating of at least “A-1” from Standard & Poor’s Ratings Group, a division of The McGraw Hill Corporation (“ S&P ” or at least “P-1” from Moody’s Investor Services, Inc. (“ Moody’s ”), (c) any commercial paper rated at least “A-1” by S&P or “P-1” by Moody’s and issued by any Person organized under the laws of any state of the United States or Canada or any province or territory thereof, (d) any Dollar-denominated or Canadian Dollar-denominated time deposit, insured certificate of deposit, overnight bank deposit or bankers’ acceptance issued or accepted by (i) any Holder or (ii) any other commercial or chartered bank that is (A) organized under the laws of the United States or Canada, any state thereof or the District of Columbia, (B) ”adequately capitalized” (as defined in the regulations of its primary federal banking regulators) and (C) has Tier 1 capital (as defined in such regulations) in excess of $250,000,000 and (e) shares of any
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United States or Canadian money market fund that (i) has substantially all of its assets invested continuously in the types of investments referred to in clause (a), (b), (c) or (d) above with maturities as set forth in the proviso below, (ii) has net assets in excess of $500,000,000 and (iii) has obtained from either S&P or Moody’s the highest rating obtainable for money market funds in the United States or Canada; provided, however, that the maturities of all obligations specified in any of clauses (a), (b), (c) or (d) above shall not exceed 365 days.
“ Casualty Event ” means any event that gives rise to the receipt by the Company or any Guarantor of any insurance proceeds or condemnation awards in respect of any equipment, fixed assets or real property constituting Collateral (including any improvements thereon) to replace or repair such equipment, fixed assets or real property. 
“ Chapter 11 Cases ” means the chapter 11 cases of Intermediate Holdings, the Company and certain Subsidiaries of the Company, which are being jointly administered under the Bankruptcy Code and are pending in the Bankruptcy Court.
“ Chapter 11 Debtors ” means Intermediate Holdings, the Company and the Subsidiaries of the Company subject to the Chapter 11 Cases.
“ Closing ” is defined in Section 3.
“ Closing Date ” means November 21, 2017.
“ Code ” means the Internal Revenue Code of 1986.
“ Collateral ” has the same meaning as the term “DIP Collateral” as defined in the Interim DIP Order, including without limitation, all “Collateral” as defined in any of the Security Documents and includes any other assets securing the Obligations pursuant to the DIP Order.
“ Collateral Trust Agreement ”  means any collateral trust agreement entered into after the date hereof among the Company, the Agent, the  Prepetition Notes Trustee and the other parties named therein, as amended, restated or otherwise modified from time to time, subject in the case of any conflict, to the terms of the DIP Order. 
“ Collateral Trust Hedging Obligations ” means the “ Collateral Trust Hedging Obligations ” (as defined in the Intercreditor Agreement).
“ Commitment Percentage ” means with respect to any Purchaser, the percentage equal to such Purchaser’s Commitment divided by the Commitments of all Purchasers.  For avoidance of doubt, as set forth in Section 1 hereof, the Commitment Percentages of the Purchasers who execute and deliver this Agreement on the Closing Date will be ratably reduced to give effect to the aggregate Commitment Percentages of any and all Subsequent Purchasers.
“ Commitment   Termination Date ” means the earlier of (a) 10 Business Days prior to the Maturity Date and (b) the date on which the Required Holders deliver written notice to the Company terminating the Commitments, which may be delivered at any time after the occurrence and during the continuance of an Event of Default.
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“ Commitments ” means with respect to each Purchaser, the aggregate Commitment of such Purchaser designated on the Purchaser Schedule, as may be ratably reduced to the extent required by the Final DIP Order.  The aggregate Commitments of all Purchasers shall not exceed $85,000,000, as may be reduced to the extent required by the Final DIP Order.
“ Commodity Hedging Agreements ” shall any commodity contracts, including futures contracts, forward contracts, options and other commodity related derivative transactions or other arrangements similar to the foregoing or other arrangements designed to protect against fluctuations in commodity prices.
“ Company ” is defined in the first paragraph of this Agreement.
“ Confidential Information ”   is defined in Section 20.
“ Contingent Obligation ” means, as to any Person, any direct or indirect liability, contingent or otherwise, of that Person: (a) with respect to any Indebtedness, lease, dividend or other obligation of another Person if the primary purpose or intent of the Person incurring such liability, or the primary effect thereof, is to provide assurance to the obligee of such liability that such liability will be paid or discharged, or that any agreements relating thereto will be complied with, or that the holders of such liability will be protected (in whole or in part) against loss with respect thereto; (b) with respect to any letter of credit issued for the account of that Person or as to which that Person is otherwise liable for reimbursement of drawings; (c) under any Rate Contracts or any Commodity Hedging Agreements; (d) to make take-or-pay or similar payments if required regardless of nonperformance by any other party or parties to an agreement; or (e) for the obligations of another Person through any agreement to purchase, repurchase or otherwise acquire such obligation or any Property constituting security therefor, to provide funds for the payment or discharge of such obligation or to maintain the solvency, financial condition or any balance sheet item or level of income of another Person. The amount of any Contingent Obligation shall be equal to the amount of the obligation so guarantied or otherwise supported or, if not a fixed and determined amount, the maximum amount reasonably anticipated liability in respect thereof (assuming such Person is required to perform thereunder) as determined by such Person in good faith.
“ Contractual Obligations ” means, as to any Person, any provision of any security (whether in the nature of Shares, Share Equivalents or otherwise) issued by such Person or of any agreement, undertaking, contract, lease, indenture, mortgage, deed of trust or other instrument, document or agreement (other than a Note Purchase Document) to which such Person is a party or by which it or any of its Property is bound or to which any of its Property is subject.
“ Copyrights ” means all United States and foreign copyrights (whether or not the underlying works of authorship have been published), including copyrights in Software and all rights in and to databases, all designs (including industrial designs, Protected Designs within the meaning of 17 U.S.C. 1301 et seq. and Community designs), and all Mask Works (as defined under 17 U.S.C. 901 of the U.S. Copyright Act), whether registered or unregistered, as well as all moral rights, reversionary interests, and termination rights, and, with respect to any and all of the foregoing, all registrations and applications therefor and all related IP Ancillary Rights.


A-5
 
 

 
 

“ CRA ” means the Canada Revenue Agency.
“ Credit Parties ” means the Company and each Guarantor.
“ DDJ Holders ” means Holders managed by DDJ Capital Management, LLC
  “ Default ” means an event or condition the occurrence or existence of which would, with the lapse of time or the giving of notice or both, become an Event of Default.
“ Defaulting Purchaser ” means, subject to Section 8.10(b), any Purchaser that (a) has failed to fund all or any portion of its purchase obligations under its Commitment within two Business Days of the date such purchase was required to be funded hereunder unless such Purchaser notifies the Agent and the Company in writing that such failure is the result of such Purchaser’s determination that one or more conditions precedent to funding (each of which conditions precedent, together with the applicable default, if any, shall be specifically identified in such writing) has not been satisfied or (b) has notified the Company or the Agent in writing that it does not intend to comply with its funding obligations hereunder, or has made a public statement to that effect (unless such writing or public statement relates to such Purchaser’s obligation to fund hereunder and states that such position is based on such Purchaser’s good faith determination that a condition precedent to funding (which condition precedent, together with the applicable default, if any, shall be specifically identified in such writing or public statement) cannot be satisfied).  Any determination by the Agent that a Purchaser is a Defaulting Purchaser under clauses (a) or  (b) above shall be conclusive and binding absent manifest error, and such Purchaser shall be deemed to be a Defaulting Purchaser (subject to Section 8.10(b)) upon delivery of written notice of such determination to the Company.
“ Default Rate ” means that rate of interest per annum that is 2.0% above the rate applicable to the Notes as set forth in Section 3.3.
“ DIP Notes Syndication ” is defined in Section 2.
“ DIP Order ” means the Interim DIP Order or the Final DIP Order, as applicable under the circumstances.
 “ DIP Variance Report ” shall mean the “variance report/reconciliation report” referenced in Paragraph 2(i) of the Interim DIP Order. 
“ Disposition ” means the sale, lease, conveyance or other disposition of Property.
“ Disqualified Stock ” means any Share or Share Equivalent which, by its terms (or by the terms of any security or other Share into which it is convertible or for which it is exchangeable), or upon the happening of any event or condition, (a) matures or is mandatorily redeemable, pursuant to a sinking fund obligation or otherwise, or is redeemable at the option of the holder thereof, in whole or in part, on or prior to the date that is ninety-one (91) days following the Maturity Date, (b) is convertible into or exchangeable for (i) debt securities or (ii) any Shares or Share Equivalents referred to in (a) above, in each case, at any time on or prior to the date that is ninety-one (91) days following the Maturity Date, or (c) is entitled to receive scheduled dividends

A-6
 
 

 
 
or distributions in cash prior to the time that the Obligations (other than contingent indemnification obligations to the extent no claim giving rise thereto has been asserted) are paid in full in cash.
“ EEA Financial Institution ” means (a) any credit institution or investment firm established in an EEA Member Country that is subject to the supervision of an EEA Resolution Authority; (b) any entity established in an EEA Member Country that is a parent of an institution described in clause (a) above; or (c) any financial institution established in an EEA Member Country that is a subsidiary of an institution described in the foregoing clauses and is subject to consolidated supervision with its parent.
“ EEA Member Country ” means any of the member states of the European Union, Iceland, Liechtenstein, Norway and any other member of the European Economic Area.
“ EEA Resolution Authority” means any public administrative authority or any Person entrusted with public administrative authority of an EEA Member Country (including any delegee) having responsibility for the resolution of any EEA Financial Institution.
“ Effective Date ” means January 19, 2018 
 “ Environmental Laws ” means all applicable and binding present and future Requirements of Law and Permits imposing liability or standards of conduct for or relating to the regulation and protection of human health, safety, the workplace, the environment and natural resources, and including public notification requirements and environmental transfer of ownership, notification or approval statutes.
“ Environmental Liabilities ” means all Liabilities (including costs of Remedial Actions, natural resource damages and costs and expenses of investigation and feasibility studies, including the related cost of environmental consultants and the cost of attorney’s fees) that may be imposed on, incurred by or asserted against any Credit Party or any Subsidiary of any Credit Party as a result of, or related to, any claim, suit, action, investigation, proceeding or demand by any Person, whether based in contract, tort, implied or express warranty, strict liability, criminal or civil statute or common law or otherwise, arising under any Environmental Law or in connection with any environmental, health or safety condition or with any Release and resulting from the ownership, lease, sublease or other operation or occupation of property by any Credit Party or any Subsidiary of any Credit Party, whether on, prior or after the date hereof.
“ Equipment ” means all “ equipment, ” as such term is defined in the UCC, now owned or hereafter acquired by any Credit Party, wherever located.
“ ERISA ” means the Employee Retirement Income Security Act of 1974.
“ ERISA Affiliate ” means, collectively, any Credit Party and any Person under common control or treated as a single employer with, any Credit Party, within the meaning of Section 414(b), (c), (m) or (o) of the Code.
“ ERISA Event ” means any of the following: (a) a reportable event described in Section 4043(b) of ERISA (or, unless the 30-day notice requirement has been duly waived under the applicable regulations, Section 4043(c) of ERISA) with respect to a Title IV  Plan; (b) the
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withdrawal of any ERISA Affiliate from a Title IV  Plan subject to Section 4063 of ERISA during a plan year in which it was a substantial employer, as defined in Section 4001(a)(2) of ERISA; (c) the complete or partial withdrawal of any ERISA Affiliate from any Multiemployer Plan; (d) with respect to any Multiemployer Plan, the filing of a notice of insolvency or termination (or treatment of a plan amendment as termination) under Section 4041A of ERISA; (e) the filing of a notice of intent to terminate a Title IV  Plan (or treatment of a plan amendment as termination) under Section 4041 of ERISA; (f) the institution of proceedings to terminate a Title IV  Plan or Multiemployer Plan by the PBGC; (g) the failure to make any required contribution to any Title IV  Plan or Multiemployer Plan when due; (h) the imposition of a Lien under Section 412 or 430(k) of the Code or Section 303 or 4068 of ERISA on any property (or rights to property, whether real or personal) of any ERISA Affiliate; (i) the failure of a Benefit Plan or any trust thereunder intended to qualify for tax exempt status under Section 401 or 501 of the Code; (j) a Title IV plan is in “at risk” status within the meaning of Code Section 430(i); (k) a Multiemployer Plan is in “endangered status” or “critical status” within the meaning of Section 432(b) of the Code; and (l) any other event or condition that might reasonably be expected to constitute grounds under Section 4042 of ERISA for the termination of, or the appointment of a trustee to administer, any Title IV  Plan or Multiemployer Plan or for the imposition of any material liability upon any ERISA Affiliate under Title IV of ERISA other than for PBGC premiums due but not delinquent.
“ Event of Default ” is defined in Section 11.
“ Excluded Taxes ” is defined in Section 8.9(b).
“ Existing DIP NPA ” is defined in the Preliminary Statements.
“ Extraordinary Receipts ” means any cash received by the Company or any Guarantor not in the ordinary course of business and including, without limitation, (i) foreign, United States, state or local tax refunds, (ii) pension plan reversions, (iii) proceeds of insurance (other than Casualty Events), (iv) proceeds of avoidance actions, (v) judgments, proceeds of settlements or other consideration of any kind in connection with any cause of action, and (vi) indemnity payments.
“ Factoring Facility Documents ” means, collectively, the German Factoring Facility Documents.
“ FATCA ” means (a) sections 1471 through 1474 of the Code, as of the date of this Agreement (or any amended or successor version that is substantively comparable and not materially more onerous to comply with), and any intergovernmental agreement entered into in connection with the implementation of the foregoing, together with (in either case) any current or future regulations or official interpretations thereof, (b) any treaty, law or regulation of any other jurisdiction, or relating to an intergovernmental agreement between the United States of America and any other jurisdiction, which (in either case) facilitates the implementation of the foregoing clause (a), and (c) any agreements entered into pursuant to section 1471(b)(1) of the Code.
“ Federal Flood Insurance ” means federally backed Flood Insurance available under the National Flood Insurance Program to owners of real property improvements located in Special Flood Hazard Areas in a community participating in the National Flood Insurance Program.
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 “ Final DIP Order ” means, collectively, the order(s) of the Bankruptcy Court entered in the Chapter 11 Cases after a final hearing of the Bankruptcy Court, which order(s) shall be satisfactory in form and substance to the Required Holders , in their sole discretion, and which order is in effect and not stayed, together with all extensions, modifications, and amendments thereto, in form and substance satisfactory to the Required Holders , in their sole discretion, which, among other matters but not by way of limitation, authorizes, on a final basis, the Company to issue Notes and grant Liens under the Note Purchase Documents. 
“ First Day Order ” means an order of the Bankruptcy Court granting, on an interim or final basis, any customary “first day” or “second day” motions, applications, or other requests filed by the Company and/or its Subsidiaries in the Chapter 11 Cases, provided that such “first day” or “second day” motions, applications, or other requests and any order or orders granting them are, in form and substance, satisfactory to the Required Holders.
“ Fiscal Quarter ” means any of the quarterly accounting periods of the Credit Parties, ending on March 31, June 30, September 30 and December 31 of each year.
“ Fiscal Year ” means any of the annual accounting periods of the Credit Parties ending on December 31 of each year.
“ Flood Insurance ” means, for any Real Estate located in a Special Flood Hazard Area, Federal Flood Insurance or private insurance reasonably satisfactory to Required Holders, in either case, that (a) meets the requirements set forth by FEMA in its Mandatory Purchase of Flood Insurance Guidelines, (b) shall include a deductible not to exceed $50,000 and (c) shall have a coverage amount equal to the lesser of (i) the “ replacement cost value ” of the buildings and any personal property Collateral located on the Real Estate as determined under the National Flood Insurance Program or (ii) the maximum policy limits set under the National Flood Insurance Program.
“ Foreign Subsidiary ” means, with respect to any Person, a Subsidiary of such Person that is a “controlled foreign corporation” under Section 957 of the Code.
“ GAAP ” means (a) generally accepted accounting principles as in effect from time to time in the United States of America and (b) for purposes of Section 9.6, with respect to any Subsidiary, generally accepted accounting principles (including International Financial Reporting Standards, as applicable) as in effect from time to time in the jurisdiction of organization of such Subsidiary.
“ German Factoring Facility ” means the factoring facility between Real Alloy Germany and the Factoring Facility Purchaser under the Factoring Facility Documents with a maximum financing amount of €50,000,000.
“ German Factoring Facility Documents ” means, collectively, (a) that certain  Factoring Agreement between Real Alloy Germany and the German Factoring Facility Purchaser, including each addendum and schedule thereto, (b) that certain Pledge of Account and Trust Agreement between Real Alloy Germany and the German Factoring Facility Purchaser and (c) all documents delivered to the German Factoring Facility Purchaser in connection with any of the foregoing, in each case, as amended, amended and restated, supplemented or otherwise modified from time to time in accordance with this Agreement.
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“ German Factoring Facility Purchaser ” means GE Capital Bank AG.
“ Governmental Authority ”   means
(a) the government of
(i) the United States of America or any state or other political subdivision thereof, or
(ii) any other jurisdiction in which the Company or any Subsidiary conducts all or any part of its business, or which asserts jurisdiction over any properties of the Company or any Subsidiary, or
(b) any entity exercising executive, legislative, judicial, regulatory or administrative functions of, or pertaining to, any such government.
“ Guarantor ” means Intermediate Holdings and each Subsidiary of the Company that has executed this Agreement as a Guarantor or otherwise executed a guaranty agreement of the Obligations in favor of the Holders.
“ Hazardous Material ”   means any substance, material or waste that is classified, regulated or otherwise characterized under any Environmental Law as hazardous, toxic, a contaminant or a pollutant, including, petroleum or any fraction thereof, asbestos, polychlorinated biphenyls and radioactive substances.
“ Hedging Agreement ”   means an agreement relating to any swap, cap, floor, collar, option, forward, cross right or obligation, or combination thereof or similar transaction, with respect to interest rate, foreign exchange, currency, commodity, credit or equity risk, including each Commodity Hedging Agreement and any Rate Contract.
“ Holder ” means, with respect to any Note, the Person in whose name such Note is registered in the Register.
“ IMSAMET of Arizona ” means IMSAMET of Arizona, an Arizona general partnership.
“ Indebtedness ”   of any Person means, without duplication: (a) all indebtedness for borrowed money; (b) all obligations issued, undertaken or assumed as the deferred purchase price of Property or services (other than trade payables entered into in the Ordinary Course of Business); (c) the face amount of all letters of credit issued for the account of such Person and without duplication, all drafts drawn thereunder and all reimbursement or payment obligations with respect to letters of credit, surety bonds and other similar instruments issued by such Person; (d) all obligations evidenced by notes, bonds, debentures or similar instruments, including obligations so evidenced incurred in connection with the acquisition of Property, assets or businesses; (e) all indebtedness created or arising under any conditional sale or other title retention agreement, or incurred as financing, in either case with respect to Property acquired by such Person (even though the rights and remedies of the seller or lender under such agreement in the event of default are limited to repossession or sale of such Property); (f) all Capital Lease Obligations; (g) the principal balance outstanding under any synthetic lease, off-balance sheet loan or similar off balance sheet
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financing product; (h) all obligations of such Person, whether or not contingent, in respect of Disqualified Stock, valued at, in the case of redeemable preferred Shares, the greater of the voluntary liquidation preference and the involuntary liquidation preference of such Shares plus accrued and unpaid dividends; (i) all indebtedness referred to in clauses (a) through (h) above secured by (or for which the holder of such Indebtedness has an existing right, contingent or otherwise, to be secured by) any Lien upon or in Property (including accounts and contracts rights) owned by such Person, even though such Person has not assumed or become liable for the payment of such indebtedness; and (j) all Contingent Obligations.
“Indemnified Taxes” means (a) Taxes, other than Excluded Taxes, imposed on or with respect to any payment made by or on account of any Obligation of any Credit Party under any Note Purchase Document and (b) to the extent not otherwise described in (a), Other Taxes.
“ INHAM Exemption ” is defined in Section 6.2(e).
“ Initial Approved Budget ” has the meaning given such term in the Interim DIP Order.
“ Insolvency Proceeding ” means (a) any case, action or proceeding before any court or other Governmental Authority relating to bankruptcy, reorganization, insolvency, concurso mercantile , liquidation, receivership, dissolution, winding-up or relief of debtors, statutory management, administration, suspension of general operations, creditor scheme of arrangement or similar arrangement, or (b) any general assignment for the benefit of creditors, composition, marshaling of assets for creditors, or other, similar arrangement in respect of its creditors generally or any substantial portion of its creditors; in each case in (a) and (b) above, undertaken under U.S. federal, state or foreign law, including the Bankruptcy Code, the Bankruptcy and Insolvency Act (Canada), the Companies’ Creditors Arrangement Act (Canada), the Winding-Up and Restructuring Act (Canada) and Mexican Insolvency Act ( Ley de Concursos Mercantiles ).
“ Institutional Investor ” means (a) any Purchaser of a Note, (b) any Holder of a Note, (c) any bank, trust company, savings and loan association or other financial institution, any pension plan, any investment company, any insurance company, any broker or dealer, or any other similar financial institution or entity, regardless of legal form, and (d) any Related Fund of any Holder of any Note.
“ Intellectual Property ” means all rights, title and interests in or relating to intellectual property and industrial property arising under any Requirement of Law and all IP Ancillary Rights relating thereto, including all Copyrights, Patents, Software, Trademarks, Internet Domain Names, Trade Secrets and IP Licenses.
“ Intercreditor Agreement ” means that certain Intercreditor Agreement dated as of February 27, 2015 among Wilmington Trust, National Association, Bank of America, N.A., as  ABL Agent (as defined therein), the Company and the Guarantors, as amended or otherwise modified from time to time, including, without limitation, as amended or otherwise modified by the DIP Order.
“ Interest Payment Date ” is defined in Section 3.3.
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 “ Interim DIP Order ” means, collectively, the order(s) of the Bankruptcy Court entered in the Chapter 11 Cases after an interim hearing under  Bankruptcy Rule 4001(c)(2) or such other procedures as approved by the Bankruptcy Court, which order(s) shall be satisfactory in form and substance to the Required Holders , in their sole discretion, and which order is in effect and not stayed, together with all extensions, modifications, and amendments thereto, in form and substance satisfactory to the Required Holders , in their sole discretion, which, among other matters but not by way of limitation, authorizes, on an interim basis, the Company to issue Notes  and grant Liens under the Note Purchase Documents.
“ Intermediate Holdings ” is defined in the Preliminary Statements.
“ Internet Domain Name ” means all right, title and interest (and all related IP Ancillary Rights) arising under any Requirement of Law in or relating to internet domain names.
“ Inventory ” means all of the “ inventory ” (as such term is defined in the UCC, the PPSA or other applicable law, as applicable) of the Credit Parties, including, but not limited to, all merchandise, raw materials, parts, supplies, work-in-process and finished goods intended for sale, together with all the containers, packing, packaging, shipping and similar materials related thereto, and including such inventory as is temporarily out of a Credit Party’s custody or possession, including inventory on the premises of others and items in transit.
“ IP Ancillary Rights ” means, with respect to any Intellectual Property, as applicable, all foreign counterparts to, and all divisionals, reversions, continuations, continuations-in-part, reissues, reexaminations, renewals and extensions of, such Intellectual Property and all income, royalties, proceeds and Liabilities at any time due or payable or asserted under or with respect to any of the foregoing or otherwise with respect to such Intellectual Property, including all rights to sue or recover at law or in equity for any past, present or future infringement, misappropriation, dilution, violation or other impairment thereof, and, in each case, all rights to obtain any other IP Ancillary Right.
“ IP License ” means all Contractual Obligations (and all related IP Ancillary Rights), whether written or oral, granting any right, title and interest in or relating to any Intellectual Property.
“ IRS ” means the Internal Revenue Service of the United States and any successor thereto.
“ Liabilities ” means all claims, actions, suits, judgments, damages, losses, liability, obligations, responsibilities, fines, penalties, sanctions, costs, fees, taxes, commissions, charges, disbursements and expenses (including, those incurred upon any appeal or in connection with the preparation for and/or response to any subpoena or request for document production relating thereto), in each case of any kind or nature (including interest accrued thereon or as a result thereto and fees, charges and disbursements of financial, legal and other advisors and consultants), whether joint or several, whether or not indirect, contingent, consequential, actual, punitive, treble or otherwise.
“ Lien ” means any mortgage, deed of trust, pledge, hypothecation, assignment, charge, deposit arrangement, encumbrance, easement, lien (statutory or otherwise), security interest or other security arrangement and any other preference, priority or preferential arrangement of any
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kind or nature whatsoever, including those created by, arising under or evidenced by any conditional sale contract or other title retention agreement, the interest of a lessor under a Capital Lease and any synthetic or other financing lease having substantially the same economic effect as any of the foregoing.
“ Margin Stock ” means “ margin stock ” as such term is defined in Regulation T, U or X of the Federal Reserve Board.
“ Material Adverse Effect ” means an effect that has or could reasonably be expected to have a material adverse effect on any of (a) the condition (financial or otherwise), business, performance, operations or Property of the Credit Parties and their Subsidiaries taken as a whole; (b) the ability of any Credit Party or any Subsidiary of any Credit Party to perform its respective material obligations under any Note Purchase Document; or (c) the material rights and remedies of Agent and/or the Holders under any Note Purchase Document; provided, however, in the case of each of clause (a), (b) and (c), other than as a result of the events leading up to and resulting from the continuation and prosecution of the Chapter 11 Cases.
“ Maturity Date ” means the earlier of (a) the date which is six months after the Petition Date, as such date may be extended by the Required Holders (providing that if such date is not a Business Day, the immediately preceding Business Day) and (b) the date on which the Sale is consummated.
“ Mexican Employee Benefit Plan ” means any employee benefit plans, programs, policies, arrangements and agreements, whether written or oral, including, but not limited to, incentive compensation, retirement, pension, profit sharing, deferred compensation, stock option or purchase plan, change in control, severance, retention, bonus, employment, equity based compensation, disability, life or other insurance plan, medical, welfare or fringe benefit plans, programs, policies, funds, practices, arrangements and agreements, applicable for any Mexican Subsidiary in respect of its Mexican employees.
“ Mexican Subsidiary ” means each Subsidiary Intermediate Holdings that is organized under the laws of Mexico or any state, territory or other political subdivision thereof.
“ Multiemployer Plan ” means any multiemployer plan, as defined in Section 3(37) or 4001(a)(3) of ERISA, as to which any ERISA Affiliate incurs or otherwise has any obligation or liability, contingent or otherwise.
“ NAIC ” means the National Association of Insurance Commissioners.
“ Non‑Defaulting Purchaser ” means, at any time, each Purchaser that is not a Defaulting Purchaser at such time.
 “ Note Purchase Date ” means the date set forth in a Note Purchase Request on which the Company is requesting amounts to be issued under the Notes.
“ Note Purchase Documents ” means the Agreement, the Notes, the Security Documents, the Intercreditor Agreement, the Collateral Trust Agreement, the DIP Order, the Agent Fee Letter and all other documents, agreements and instruments executed in connection therewith. 
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“ Note Purchase Request ” means a Note Purchase Request in the form of Schedule 1 attached hereto, executed by a Responsible Officer of the Company setting forth the principal amount to be issued under the Notes, the date for such issuance and otherwise conforming to the requirements of Sections 2 and  4.10.
“ Notes ” is defined in Section 1.
“ Obligations ” means all obligations of the Company under the Notes and all other debts, liabilities, obligations, covenants and duties of the Company and each Guarantor arising under the Note Purchase Documents, whether direct or indirect (including those acquired by assumption), absolute or contingent, due or to become due, now existing or hereafter arising.  Without limiting the generality of the foregoing, the Obligations of the Company and Guarantors under the Note Purchase Documents include the obligation (including guarantee obligations) to pay principal, interest, expenses, fees, indemnities and other amounts payable by the Company and Guarantors under the Note Purchase Documents. 
“Officer’s Certificate ” means a certificate of a Senior Financial Officer or of any other officer of the Company whose responsibilities extend to the subject matter of such certificate.
“ Ordinary Course of Business ” means, in respect of any transaction involving any Person, the ordinary course of such Person’s business, undertaken by such Person in good faith and not for purposes of evading any covenant or restriction in any Note Purchase Document.
“ Organization Documents ” means, (a) for any corporation, the certificate or articles of incorporation, amalgamation or continuation, coordinated articles of association or constitution as applicable, the bylaws, any certificate of determination or instrument relating to the rights of preferred shareholders of such corporation and any shareholder rights agreement, (b) for any company incorporated in England & Wales, its certificate of incorporation and any certificate of incorporation on change of name and its articles and memorandum of association, (c) for any partnership, the partnership agreement and, if applicable, certificate of limited partnership, (d) for any limited liability company, the operating agreement and articles or certificate of formation or (e) any other document setting forth the manner of election or duties of the officers, directors, managers or other similar persons, or the designation, amount or relative rights, limitations and preference of the Shares of a Person.
“ Other Taxes ” means any and all present or future stamp, recording, filing, court or documentary, intangible, or similar Taxes arising from any payment made hereunder or from the execution, delivery, performance, enforcement or registration of, from the receipt or perfection of a security interest under, or otherwise with respect to, any Note Purchase Document, except any such Taxes described in clause (b) of the definition of Taxes on the Overall Net Income imposed with respect to any assignment (other than an assignment pursuant to a request by the Company).
“ Owned Properties ” means all of the Real Estate described on Schedule 5.9.
“ PBGC ” means the Pension Benefit Guaranty Corporation referred to and defined in ERISA or any successor thereto.
“ Parent ” means Real Industry, Inc., a Delaware corporation.
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“ Patents ” means all United States and foreign patents and certificates of invention, industrial designs or similar industrial property rights, applications for any of the foregoing, and related IP Ancillary Rights.
“ Permits ” means, with respect to any Person, any permit, approval, authorization, license, registration, certificate, concession, grant, franchise, variance or permission from, and any other Contractual Obligations with, any Governmental Authority, in each case whether or not having the force of law and applicable to or binding upon such Person or any of its property or to which such Person or any of its property is subject.
“ Permitted Liens ” is defined in Section 10.1.
“ Permitted Refinancing ” means Indebtedness constituting a refinancing or extension of Indebtedness permitted under Sections 10.5(c), 10.5(d), 10.5(g), 10.5(m)  that (a) has an aggregate outstanding principal amount not greater than the aggregate principal amount of the Indebtedness being refinanced or extended, (b) has a Weighted Average Life to Maturity (measured as of the date of such refinancing or extension) and maturity no shorter than that of the Indebtedness being refinanced or extended, (c) is not entered into as part of a sale leaseback transaction, (d) is not secured by a Lien on any assets other than the collateral securing the Indebtedness being refinanced or extended, (e) the obligors of which are the same as the obligors of the Indebtedness being refinanced or extended, (f) is otherwise on terms no less favorable to the Credit Parties and their Subsidiaries, taken as a whole, than those of the Indebtedness being refinanced or extended and (g) is permitted by the DIP Order and/or Bankruptcy Code.
“ Permitted Supplier Financing Arrangement ” means a transaction or transactions whereby a Credit Party or Subsidiary thereof sells a portion of its Accounts at the request of a customer of such Credit Party or Subsidiary (and, for the avoidance of doubt, not with respect to Accounts of such Credit Party or Subsidiary generally) in the Ordinary Course of Business and in existence prior to the Closing Date without any modifications thereto without the approval by the Required Holders in their sole discretion.
“ Petition Date ” means November 17, 2017.
“ Person ” means an individual, partnership, corporation, limited liability company, association, trust, unincorporated organization, business entity or Governmental Authority.
“ PPSA ” means  the Personal Property Security Act (Ontario) (or any successor statute) or similar legislation of any other Canadian jurisdiction, including the Civil Code of Québec, the laws of which are required by such legislation to be applied in connection with the issue, perfection, enforcement, opposability, priority, validity or effect of security interests in the Collateral.
“ Prepetition ABL Facility ” means the revolving facility under the ABL Agreement that was in place prior to the Petition Date (and, for the avoidance of doubt, shall not include the ABL DIP Facility).
“ Prepetition Indebtedness ” means all Indebtedness of the Company and certain of its Subsidiaries outstanding on the Petition Date immediately prior to the filing of the Chapter 11 Cases.
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“ Prepetition Notes ” means the notes issued under the Prepetition Notes Indenture and shall include any Roll-Up Notes.
“ Prepetition Notes Collateral ” has the meaning given such term in the Interim DIP Order.
“ Prepetition Notes Documents ” has the meaning given such term in the Interim DIP Order.
“ Prepetition Notes Holders ” means the “ Holders ” (as defined in the Prepetition Notes Indenture) and for the avoidance of doubt shall include holders of the Roll-Up Notes.
“ Prepetition Notes Indenture ” means that certain  Indenture, dated as of January 8, 2015, by and among the Company, as Company, the “Guarantors” (as defined therein) from time to time party thereto, and the Prepetition Notes Trustee, as amended, restated, supplemented or otherwise modified from time to time, including as amended in connection with the filing of the Chapter 11 Cases.
“ Prepetition Notes Obligations ” means the “Obligations” (as defined in the Prepetition Notes Indenture) and for the avoidance of doubt shall include the Roll-wUp Obligations.
“ Prepetition Notes Trustee ” means Wilmington Trust, National Association, as trustee and collateral trustee under the Prepetition Notes Indenture, and any Persons that succeeds Wilmington Trust, National Association as such agent.
“ Proceeds Account ” means a deposit account in the name of the Company and segregated from all of its other deposit accounts of the Credit Parties which shall hold solely proceeds from the issuance and sale of Notes hereunder, which deposit account shall be subject to the first priority perfected lien and control of the Agent.   
“ Property ” means any interest in any kind of property or asset, whether real, personal or mixed, and whether tangible or intangible.
“ PTE ” is defined in Section 6.2(a).
“ Purchaser ” or “ Purchasers ” means each of the purchasers that has executed and delivered this Agreement to the Company and such Purchaser’s successors and assigns (so long as any such assignment complies with Section 13.3) and any Holder with Commitments to purchase Notes under this Agreement.
“ Purchaser Schedule ” means the Purchaser Schedule to this Agreement listing the Purchasers of the Notes and their respective Commitments.
“ Qualified Institutional Buyer ” means any Person who is a “qualified institutional buyer” within the meaning of such term as set forth in Rule 144A(a)(1) under the Securities Act.
“ QPAM Exemption ” is defined in Section 6.2(d).
“ RA Canada ” means Real Alloy Canada Ltd.
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“ Rate Contracts ” means swap agreements (as such term is defined in Section 101 of the Bankruptcy Code) and any other agreements or arrangements designed to provide protection against fluctuations in interest or currency exchange rates.
“ Real Alloy Germany ” means Real Alloy Germany GmbH, a limited liability company organized under the laws of Germany.
“ Real Estate ” means any real estate or real property owned, leased, subleased or otherwise operated or occupied by any Credit Party or any Subsidiary of any Credit Party.
“ Related Agreements ” means the Note Purchase Documents, the Prepetition Notes Documents, the ABL Documents and the ABL DIP Loan Documents (as defined in the Interim DIP Order).
“ Register ” has the meaning set forth in Section 13.2.
“ Related Fund ” means, with respect to any Holder of any Note, any fund or entity that (a) invests in Securities or bank loans, and (b) is advised or managed by such Holder, the same investment advisor as such Holder or by an affiliate of such Holder or such investment advisor.
“ Related Persons ” means, with respect to any Person, each Affiliate of such Person and each director, officer, employee, agent, trustee, representative, attorney, accountant and each insurance, environmental, legal, financial and other advisor (including those retained in connection with the satisfaction or attempted satisfaction of any condition set forth in Article II) and other consultants and agents of or to such Person or any of its Affiliates.
“ Releases ” means any release, spill, emission, leaking, pumping, pouring, emitting, emptying, escape, injection, deposit, disposal, discharge, dispersal, dumping, leaching or migration of Hazardous Material into or through the environment.
“ Remedial Action ” means all actions required to (a) clean up, remove, treat or in any other way address any Hazardous Material in the indoor or outdoor environment, (b) prevent or minimize any Release so that a Hazardous Material does not migrate or endanger or threaten to endanger public health or welfare or the indoor or outdoor environment or (c) perform pre remedial studies and investigations and post-remedial monitoring and care with respect to any Hazardous Material.
“ Required Holders ” means at any time, collectively (a) the Holders of at least 50.1% in principal amount of the Notes and Commitments at the time outstanding (exclusive of Notes then owned by the Company or any of its Affiliates) and (b) so long as the DDJ Holders hold at least 15% of the outstanding Commitments and outstanding principal amount of Notes, the DDJ Holders; provided that, the Notes and Commitments held by any Defaulting Purchaser shall, so long as such Purchaser is a Defaulting Purchaser, be disregarded for purposes of making a determination of Required Holders.
“ Requirement of Law ” means, with respect to any Person or any Property, the common law and any federal, state, provincial, territorial, local, foreign, multinational or international laws, statutes, codes, treaties, standards, rules and regulations, guidelines, ordinances, orders,
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judgments, writs, injunctions, decrees (including administrative or judicial precedents or authorities) and the interpretation or administration thereof by, and other determinations, directives, requirements or requests of, any Governmental Authority, in each case whether or not having the force of law and that are applicable to or binding upon such Person or any of its Property or to which such Person or any of its Property is subject. For the avoidance of doubt, the term “ Requirement of Law ” shall include FATCA and any intergovernmental agreements with respect thereto between the United States and another jurisdiction.
“ Responsible Officer ” means any Senior Financial Officer and any other officer of the Company with responsibility for the administration of the relevant portion of this Agreement.
“ Roll-Up Notes ” has the meaning given the term “Roll Up DIP Notes” in the Interim DIP Order.
“ Roll-Up Obligations ” has the meaning given the term “Roll Up DIP Notes Obligations” in the Interim DIP Order.
“ Sale ” has the meaning given such term in the Interim DIP Order.
“ Sale Order ” has the meaning given such term in the Interim DIP Order.
“ Securities ” or “ Security ” shall have the meaning specified in section 2(1) of the Securities Act.
“ Securities Act ” means the Securities Act of 1933 and the rules and regulations promulgated thereunder from time to time in effect.
“ Security Documents ” means, collectively, any security agreement, pledge agreement, mortgages, control agreements or similar agreements, documents and instruments granting Liens on the Collateral in favor of the Holders (or their designee) to secure the Obligations.
“ Senior Financial Officer ” means the chief financial officer or treasurer of the Company.
“ Share ” means all shares of capital stock (whether denominated as common stock or preferred stock), equity interests, beneficial, partnership or membership interests, joint venture interests, participations or other ownership or profit interests in or equivalents (regardless of how designated) of or in a Person (other than an individual), whether voting or non-voting.
“ Share Equivalents ” means all securities convertible into or exchangeable for Shares or any other Share Equivalent and all warrants, options or other rights to purchase, subscribe for or otherwise acquire any Share or any other Share Equivalent, whether or not presently convertible, exchangeable or exercisable.
“ Software ” means (a) all computer programs, including source code and object code versions, (b) all data, databases and compilations of data, whether machine readable or otherwise, and (c) all documentation, training materials and configurations related to any of the foregoing.
“ Source ” is defined in Section 6.2.
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“ Special Flood Hazard Area ” means an area that FEMA’s current flood maps indicate has at least a one percent (1%) chance of a flood equal to or exceeding the base flood elevation (a 100-year flood) in any given year.
“Subsidiary ” means, with respect to any Person, any corporation, partnership, joint venture, limited liability company, association or other entity, the management of which is, directly or indirectly, controlled by, or of which an aggregate of more than fifty percent (50%) of the voting Shares is, at the time, owned or controlled directly or indirectly by, such Person or one or more Subsidiaries of such Person; provided that, with respect to any Person incorporated in the United Kingdom, “ Subsidiary ” shall include a subsidiary within the meaning of Section 1162 of the U.K. Companies Act 2006.  Unless the context otherwise clearly requires, any reference to a “Subsidiary” is a reference to a Subsidiary of the Company.
“ Subsequent Purchaser ” has the meaning set forth in Section 1 hereof.
“Substitute Purchaser ”   is defined in Section 21.
“SVO ” means the Securities Valuation Office of the NAIC.
“ Tax Affiliate ” means, (a) the Company and its Subsidiaries, and (b) any Affiliate of the Company with which the Company files or is eligible to file consolidated, combined or unitary Tax returns.
“ Taxes ” means taxes, levies, imposts, duties, deductions, withholdings (including backup withholding), assessments, fees or other charges imposed by any Governmental Authority, including any interest, additions to tax, penalties or other Liabilities with respect thereto .
“ Tax on the Overall Net Income ” of a Person means (a) Taxes imposed on or measured by net income (however denominated), franchise Tax and branch profits Tax, in each case, imposed on a Person by the jurisdiction (or any political subdivision thereof) in which a Person is organized or in which that Person’s applicable principal office (and/or, in the case of a Holder, its Applicable Office) is located or in which that Person (and/or, in the case of a Holder, its Applicable Office) is deemed to be doing business, and (b) any Tax imposed as a result of a present or former connection between such Person and the jurisdiction imposing such Tax (other than connections arising from such Person having executed, delivered, become a party to, performed its obligations under, received payments under, received or perfected a security interest under, engaged in any other transaction pursuant to or enforced any Note Purchase Document, or sold or assigned an interest in any Note or Note Purchase Document).
“ Tax Related Person” means any Person (including a beneficial owner of an interest in a pass-through entity) who is required to include in income amounts realized (whether or not distributed) by Agent, a Holder or any Tax Related Person of any of the foregoing.
“ Title IV Plan ” means a pension plan, other than a Multiemployer Plan, covered by Title IV of ERISA, and to which Company, any of its Subsidiaries or any ERISA Affiliate has any obligation or liability (contingent or otherwise).
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“ Trade Secrets ” means all trade secrets and all other confidential or proprietary information and know-how whether or not the foregoing has been reduced to a writing or other tangible form, including all documents and things embodying, incorporating, or referring in any way to the foregoing, including all related IP Ancillary Rights.
“ Trademark ” means all United States and foreign trademarks, trade names, trade dress, corporate names, company names, business names, fictitious business names, service marks, certification marks, collective marks, logos, other source or business identifiers, designs and general intangibles of a like nature, whether or not registered, and with respect to any and all of the foregoing, all registrations and applications therefor and all related IP Ancillary Rights.
“ UCC ” means the Uniform Commercial Code of the State of New York.
“ United States Person ” has the meaning set forth in Section 7701(a)(30) of the Code.
“ U.S. Credit Parties ” means the Company and each U.S. Subsidiary that is a Guarantor.
“ U.S. Subsidiary ” means each Subsidiary of the Company that is organized under the laws of any state of the United States or the District of Columbia.
“ Weighted Average Life to Maturity ” means, when applied to any Indebtedness at any date, the number of years obtained by dividing: (a) the sum of the products obtained by multiplying (i) the amount of each then remaining installment or other required payments of principal, including payment at final maturity, in respect thereof, by (ii) the number of years (calculated to the nearest one-twelfth) that will elapse between such date and the making of such payment by (b) the then outstanding principal amount of such Indebtedness; provided that for purposes of determining the Weighted Average Life to Maturity of any Indebtedness that is being modified, refinanced, refunded, renewed, replaced or extended, the effects of any prepayments made on such Indebtedness prior to the date of the applicable extension shall be disregarded.
“ Wholly-Owned Subsidiary ” of a Person means any Subsidiary of such Person, all of the Shares and Share Equivalents of which (other than directors’ qualifying Shares required by law) are owned by such Person, either directly or through one or more Wholly-Owned Subsidiaries of such Person.
“ Withholding Agent ” means each of the Credit Parties and the Agent, as applicable.

A-20
 
 



EXHIBIT 10.2
THIRD SUPPLEMENTAL INDENTURE
THIRD SUPPLEMENTAL INDENTURE (this “ Third Supplemental Indenture ”), dated as of January 19, 2018 (the “ Effective Date ”) among Real Alloy Holding, Inc., a Delaware corporation (the “ Company ”), Real Alloy Intermediate Holding, LLC, a Delaware limited liability company (“ Intermediate Holdings ”), each of the Guarantors listed on the signature pages hereto (the “ Additional Guarantors ”), Wilmington Trust, National Association, as trustee under the Indenture (the “ Initial Notes Trustee ”), Wilmington Trust, National Association, as notes collateral trustee under the Indenture (the “ Notes Collateral Trustee ”) and Cortland Capital Market Services LLC as trustee for the Roll-Up Notes (as defined herein) (the “ Roll-Up Notes Agent ”).
W I T N E S S E T H:
WHEREAS, SGH Escrow Corporation, a Delaware corporation (the “ Escrow Issuer ”) and Intermediate Holdings have heretofore executed and delivered to the Initial Notes Trustee (as defined herein) an Indenture, dated as of January 8, 2015 (the “ Original Indenture ”), providing for the issuance of 10.000% Senior Secured Notes Due 2019 (the “ Initial Notes ”);
WHEREAS, pursuant to that First Supplemental Indenture, dated February 27, 2015, among the Company, Intermediate Holdings, the Additional Guarantors, the Initial Notes Trustee and the Notes Collateral Trustee, which amended the Original Indenture (such amended Original Indenture, as further amended by the Second Supplemental Indenture, dated as of March 2, 2016, the “ Indenture ”), the Escrow Issuer merged with and into the Company, with the Company being the surviving entity of such merger and the Escrow Issuer ceasing to exist;
WHEREAS, on November 17, 2017 (the “ Petition Date ”), Real Industry, Inc. (“ Real Industry ”), Intermediate Holdings, the Company and certain of its direct and indirect subsidiaries (together with Intermediate Holdings and the Company, the “ Real Alloy Debtors ” and collectively with Real Industry, the “ Debtors ”) filed voluntary petitions for relief under the provisions of Chapter 11 of Title 11 of the United States Code (“ Chapter 11 ”) in the United States Bankruptcy Court for the District of Delaware (the “ Bankruptcy Court ”), commencing their Chapter 11 cases, which are being jointly administered under lead Case Number Case No. 17-12464 (KJC) (the “ Chapter 11 Cases ”).  Copies of the documents filed in the Chapter 11 Cases, as well as certain other pertinent information related to the Chapter 11 Cases, can be obtained on the website of the Debtors’ claims and noticing agent, Prime Clerk, https://cases.primeclerk.com/realindustry/. 
WHEREAS, as on November 20, 2017, the United States Bankruptcy Court for the District of Delaware of entered that certain Interim Order (I) Authorizing the Debtors to Obtain Postpetition Secured Financing Pursuant to Section 364 of the Bankruptcy Code (II) Authorizing Postpetition Use of Cash Collateral Pursuant to Section 363 of the Bankruptcy Code, (III) Granting Adequate Protection to the Prepetition Secured Parties Pursuant to Sections 361, 363, and 364 of the Bankruptcy Code, (IV) Granting Liens and Superpriority Claims, (V) Modifying the Automatic Stay, and (VI) Scheduling a Final Hearing [Docket No. 59] (the “ Interim DIP Order ”), pursuant to which certain Holders of the Initial Notes, consisting of Holders of in excess of two-thirds of the Initial Notes, agreed to purchase certain New Money DIP Notes (as defined below)
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pursuant to the terms and conditions of the Interim DIP Order and the DIP Documents (as defined below);
WHEREAS, as contemplated in the Interim DIP Order, and subject to entry of an order of the Bankruptcy Court approving the relief granted and contemplated therein on a final basis, in form and substance acceptable to the Required Holders (as defined below) in their sole discretion (the “ Final DIP Order ” and together with the Interim DIP Order as in effect from time to time, the “ DIP Order ”), holders of New Money DIP Notes (as defined below) and other holders of Initial Notes that elect to tender their Initial Notes and consent to the terms hereof shall be entitled to “roll up” a portion of their outstanding Initial Notes as set forth therein;
WHEREAS, Section 9.02(a) of the Indenture provides that, subject to certain limitations, the Company, the Guarantors and the Initial Notes Trustee may amend the Indenture, the Collateral Trust Agreement, and any other Security Document with the written consent of the Holders of at least a majority in principal amount of the Notes then outstanding voting as a single class;
WHEREAS, Section 9.02 of the Indenture provides that without the consent of the Holders of at least two-thirds in aggregate principal amount of the Notes then outstanding, no amendment or waiver may make any change in the Indenture dealing with the application of trust proceeds of the Collateral that would adversely affect the Noteholders; and
WHEREAS, the Company and the Guarantors desire to amend the Indenture, the Collateral Trust Agreement, and certain Security Documents to allow for the transactions contemplated in the DIP Order, including the issuance of the New Money DIP Notes and the Roll-Up Notes (as defined below), the granting of the liens in connection therewith and the subordination of the Initial Notes and the liens securing the Initial Notes to the Roll-Up Notes, the New Money DIP Notes and the other applicable obligations as set forth in the DIP Order, and the other transactions contemplated in the DIP Order and the DIP Documents (collectively, the “ DIP Transactions ”) and have received the requisite consents and direction as evidenced by the subscription documents attached as an exhibit to that certain Officer’s Certificate delivered to the Initial Notes Trustee and dated as of the date hereof.
NOW THEREFORE, in consideration of the foregoing and for good and valuable consideration, the receipt and sufficiency of which is hereby acknowledged, the parties to this Third Supplemental Indenture mutually covenant and agree for the equal and ratable benefit of the Holders of the Notes as follows:


1.

Capitalized Terms .  Capitalized terms used herein but not defined shall have the meanings assigned to them in the Indenture.

2.

Amendments .  Effective as of the Effective Date, upon execution and delivery of the Third Supplemental Indenture by the parties hereto, the Indenture is hereby amended as follows:

(a)

The following definitions are hereby added to Section 1.01 in alphabetical order:
“ DDJ Holders ” means Holders managed by DDJ Capital Management, LLC.
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 “ DIP Documents ” has the meaning given to such term in the DIP Order.
“ DIP Order ” means the Interim DIP Order or the Final DIP Order, whichever is in effect from time to time. 
“ Final DIP Order ” means the order of the Bankruptcy Court approving the relief granted and contemplated in the Interim DIP Order on a final basis, in form and substance acceptable to the Required Holders (as defined below) in their sole discretion.
“ Initial Applicable Premium ” means, with respect to the Initial Notes (including Initial Notes exchanged for Roll-Up Notes), as calculated by the Company, the greater of:
(1) 1.0% of the outstanding principal amount of such Initial Note as of the Petition Date; and
(2) the excess of:
(A) the present value at the Petition Date of the sum of (i) 105.00% of the outstanding principal amount of the Initial Note as of the Petition Date plus (ii) all required interest payments due on such Note through January 15, 2018 (excluding accrued but unpaid interest), such present value to be computed using a discount rate equal to the Treasury rate as of the Petition Date plus 50 basis points; over
(B) the outstanding principal amount of such Initial Note as of the Petition Date.
“ Initial Notes Trustee ” means Wilmington Trust, National Association with respect to the Initial Notes issued under the Indenture.
“ Interim DIP Order ”  means that certain Interim Order (I) Authorizing the Debtors to Obtain Postpetition Secured Financing Pursuant to Section 364 of the Bankruptcy Code (II) Authorizing Postpetition Use of Cash Collateral Pursuant to Section 363 of the Bankruptcy Code, (III) Granting Adequate Protection to the Prepetition Secured Parties Pursuant to Sections 361, 363, and 364 of the Bankruptcy Code, (IV) Granting Liens and Superpriority Claims, (V) Modifying the Automatic Stay, and (VI) Scheduling a Final Hearing [Docket No. 59].
“ New Money DIP Note Purchase Agreement ” means that certain Senior Secured Super-Priority Debtor-In-Possession Note Purchase Agreement dated as of November 21, 2017 (as amended, restated, supplemented or modified from time to time), by and among the Company, as issuer, and Intermediate Holdings and the Additional Guarantors, as guarantors, and the purchasers of New Money DIP Notes thereunder. 
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“ New Money   DIP Note Purchase Documents ” means the New Money DIP Note Purchase Agreement, the New Money DIP Notes, the related security documents, intercreditor agreement, collateral trust agreement, the DIP Order, and all other documents, agreements and instruments executed in connection therewith. 
“ New Money   DIP Notes ” means the senior secured debtor-in-possession notes issued pursuant to the note purchase agreement dated November 21, 2017 in aggregate principal amount of up to $85,000,000.
“ Petition Date ” means November 17, 2017.
“ Required Holders ” means at any time, collectively (a) the Holders of at least 50.1% in principal amount of the New Money DIP Notes and Commitments (as defined in the New Money DIP Note Purchase Agreement) at the time outstanding and (b) so long as the DDJ Holders hold at least 15% of the outstanding Commitments and outstanding principal amount of New Money DIP Notes, the DDJ Holders.  Notwithstanding anything to the contrary in Section 9.02(c) of the Indenture, in determining the Required Holders at any time, New Money DIP Notes owned by the Company or its Affiliates shall be excluded as though not outstanding.
 “ Roll-Up Notes ” means an additional series of Notes to be issued pursuant to the Indenture in aggregate principal amount of $170,000,000 to be issued in exchange for $170,000,000 of Initial Notes. For the avoidance of doubt, the Roll-Up Notes shall constitute Additional Notes pursuant to the terms of the Indenture. 
“ Roll-Up Notes Agent ” means Cortland Capital Market Services LLC, in its capacity as agent with respect to the Roll-Up Notes issued under the Indenture, in each case, until a successor replaces it and, thereafter, means such successor.
“ Roll-Up Notes Agent Fee Letter ” means that certain fee letter dated as of January 19, 2018 by and between the Roll-Up Notes Agent and Company.


(b)

The definition of “Permitted Notes Collateral Liens” is amended by deleting the word “and” at the end of paragraph 4 and inserting the following new paragraphs:
“(6) Liens securing the New Money DIP Notes; and
“(7) Liens securing the Roll-Up Notes.”


(c)

The definition of “Security Documents” is amended by adding “the DIP Order.”

(d)

The definition of “Trustee” is amended by replacing the definition in its entirety to read as follows:
“ Trustee ” means the Initial Notes Trustee, with respect to the Initial Notes and the Roll-Up Notes Agent with respect to the Roll-Up Notes. All references to Trustee in this Indenture shall refer to the applicable Trustee.
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(e)

The definition of “Trust Officer” is amended by replacing the definition in its entirety to read as follows:
“ Trust Officer ” means:
(1) any officer or employee within the corporate trust or other departments of the applicable Trustee responsible for the administration of the Indenture with respect to the applicable series of Notes, including any vice president, assistant vice president, assistant secretary, assistant treasurer, trust officer or any other officer of the applicable Trustee who customarily performs functions similar to those performed by the Persons who at the time shall be such officers, respectively, or to whom any corporate trust matter is referred because of such person’s knowledge of and familiarity with the particular subject, and
 
(2) who shall have direct responsibility for the administration of the Indenture for such series of Notes.


(f)

Section 2.01 of the Indenture is hereby amended by replacing the second paragraph in its entirety to read as follows:
“The Issuer may from time to time after the Issue Date issue Additional Notes in an unlimited principal amount, in one or more series, under this Indenture or under one or more Supplemental Indentures that comply with the provisions of the Indenture. Additional Notes may be issued as a separate series or the same series as the Initial Notes or Additional Notes, as shall be specified in the form of the Additional Note in any Supplemental Indenture governing the terms of Additional Notes permitted to be issued by the Indenture. With respect to any Additional Notes issued after the Issue Date (except for Notes authenticated and delivered upon registration of transfer of, or in exchange for, or in lieu of, other Notes pursuant to Sections 2.07, 2.08, 2.09, 2.10, 3.08, 4.06(b) or 4.08(c)), there shall be (a) established in or pursuant to a resolution of the Board of Directors of the Issuer and (b) (i) set forth or determined in the manner provided in an Officer’s Certificate or (ii) established in one or more indentures supplemental hereto, prior to the issuance of such Additional Notes:
(1) the title of the Additional Notes of the series (which shall distinguish the Additional Notes of the series from all other Notes) and either a CUSIP or Private Placement Number; provided , that if such Additional Notes are the Roll-Up Notes, then there shall be no CUSIP or Private Placement Number and such Roll-Up Notes shall be recorded in a register maintained by the Roll-Up Notes Agent as the Registrar for the Roll-Up Notes, which entry in the register shall be conclusive and binding on the Issuer and Grantors, the Roll-Up Notes Agent and each Holder, absent manifest error; provided ,   further , that , failure to make any such recordation, or any error in such recordation, shall not affect the Issuer’s or any Grantors’ Obligations in respect of any such Roll-Up Note;
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(2) the aggregate principal amount of such Additional Notes which may be authenticated and delivered under the Indenture;
(3)  the date or dates (or the manner of determining the same) on which the principal of the Additional Notes of the series is payable;
(4) the issue price and issuance date of such Additional Notes; and
(5) the rate or rates (or the manner of determining the same) at which the Additional Notes of the series shall bear interest, if any, and the date or dates from which such interest shall accrue, the interest payment dates (or the manner of determining the same) on which such interest, if any, shall be payable, the record dates (or the manner of determining the same), if any, for the determination of Holders to whom interest is payable on any interest payment date.


(g)

Section 2.03 of the Indenture is hereby amended by replacing subsections (a) through and including (d) in their entirety to read as follows:
(a) The Trustee shall authenticate and make available for delivery (or, in the case of the Roll-Up Notes, record in the applicable Register) upon a written order of the Issuer signed by one Officer (an “ Authentication Order ”) (i) Notes for original issue on the date hereof in an aggregate principal amount of $305,000,000 and (ii) subject to the terms of this Indenture, Additional Notes in an aggregate principal amount to be determined at the time of issuance and specified therein. Such Authentication Order shall specify the amount of the Notes to be authenticated, the date on which the original issue of Notes is to be authenticated and whether the Notes are to be Initial Notes or Additional Notes. Notwithstanding anything to the contrary in this Indenture, any issuance of Additional Notes after the Issue Date shall be in a principal amount of at least $2,000.
 
(b) One Officer shall sign the Notes for the Issuer by manual, .pdf or facsimile signature; provided , that since Roll-Up Notes will only be evidenced by entries in the applicable Register, this subsection (b) shall not apply to the Roll-Up Notes.
 
(c) If an Officer whose signature is on a Note no longer holds that office at the time the Trustee authenticates the Note, the Note shall be valid nevertheless; provided , that since Roll-Up Notes will only be evidenced by entries in the applicable Register, this subsection (c) shall not apply to the Roll-Up Notes.
 
(d) A Note shall not be valid until an authorized signatory of the Trustee manually signs the certificate of authentication on the Note. The signature shall be conclusive evidence that the Note has been authenticated under
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this Indenture.  Notwithstanding the foregoing, Roll-Up Notes will be valid only upon their recordation in the applicable Register by the Trustee, and such recordation shall be conclusive evidence that the Roll-Up Note has been authenticated under this Indenture.
 

(h)

Section 4.03(b)(17) of the Indenture is hereby amended by deleting the word “and” at the end thereof.

(i)

Section 4.03(b)(17)  of the Indenture is hereby amended by replacing the “.” at the end thereof with “;”.

(j)

Section 4.03(b) of the Indenture is hereby amended by adding a new Section 4.03(b)(18) at the end thereof to read as follows:
“the Incurrence by the Issuer and the Subsidiary Guarantors of Indebtedness represented by the New Money DIP Notes; and”


(k)

Section 4.03(b) of the Indenture is hereby amended by adding a new Section 4.03(b)(19) at the end thereof to read as follows:
“the Incurrence by the Issuer and the Subsidiary Guarantors of Indebtedness represented by the Roll-Up Notes.”  


(l)

Section 6.01(e) of the Indenture is hereby amended by replacing the “,” at the end thereof with:
“or the New Money DIP Notes”


(m)

Section 6.01 of the Indenture is hereby amended by deleting the “or” at the end of Section 6.01(k), replacing the “.” at the end of 6.01(l) with a “; or” and adding a new Section 6.01(m) at the end thereof to read as follows:
“any Termination Event (as defined in the DIP Order) or any default or breach by the Company of any agreement entered into in connection with the New Money DIP Notes”


(n)

Section 6.10 of the Indenture is hereby amended by replacing the first paragraph in its entirety to read as follows:
“If the Trustee, or applicable paying agent, collects any money or property pursuant to this Article 6, it shall pay out the money or property in the following order (subject in each case to the DIP Order and the DIP Documents):
FIRST: to each Trustee (acting in any capacity hereunder in connection herewith), its agents and attorneys for amounts due under Section 7.06 and the Notes Collateral Trustee, on a pari-passu basis, for any amounts, expenses, costs, liabilities or claims for indemnity owed to or
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incurred by it relating to or in connection with any Security Document, the DIP Order, any DIP Document, or this Indenture;
SECOND: to the Holders of the Roll-Up Notes for amounts due and unpaid on the Roll-Up Notes for principal, premium (other than the Initial Applicable Premium on account of the Initial Notes exchanged for Roll-Up Notes), if any, and interest and any other Roll-Up DIP Obligations (as defined in the DIP Order), ratably, without preference or priority of any kind, according to the amounts due and payable on the Roll-Up Notes for principal, premium, if any, and interest, respectively;
THIRD: to the Holders of the Initial Notes for amounts due and unpaid on the Initial Notes for principal, premium (including the Initial Applicable Premium on account of the Initial Notes (including the Initial Applicable Premium on account of the Initial Notes exchanged for Roll-Up Notes), and interest and any other Prepetition Notes Obligations (as defined in the DIP Order), ratably, without preference or priority of any kind, according to the amounts due and payable on the Initial Notes for principal, premium, if any, and interest, respectively; and
FOURTH: to the Company or, to the extent the Trustee or Collateral Trustee collects any amount for or from any Guarantor, to such Guarantor, or as provided in the DIP Order or as a court of competent jurisdiction may direct.
Notwithstanding anything herein to the contrary, to the extent the Trustee, or applicable paying agent, collects or received any money or property (other than payment of fees and expenses of the Trustee pursuant to the DIP Order) prior to payment in full in cash of all New Money DIP Obligations, the applicable Trustee or paying agent shall immediately turnover such money or property in the form received to the Collateral Trustee (as defined in the New Money DIP Note Purchase Agreement) for application to the New Money DIP Obligations until such obligations are paid in full in cash (subject in each case to the DIP Order and the DIP Documents).”


(o)

Section 7.02 is hereby amended by adding the following provision at the end thereof:
“(g) Without limiting the generality of the foregoing, the Roll-Up Notes Agent shall not have or be deemed to have, by reason hereof, a fiduciary relationship in respect of any Holder; and nothing herein, expressed or implied, is intended to or shall be so construed as to impose upon the Roll-Up Notes Agent any obligations in respect hereof except as expressly set forth herein or therein.”


(p)

Section 11.09(a) is hereby amended by adding the following sentence at the end thereof:


8
 

 


“To the extent the Notes Collateral Trustee relies on direction from any Trustee, it shall rely on direction from (i) the Initial Notes Trustee with respect to and on behalf of the Initial Notes and (ii) the Roll-Up Notes Agent with respect to and on behalf of the Roll-Up Notes.”


(q)

Section 12.01(a) of the Indenture is hereby amended by adding the words “Initial Notes” before “Trustee or the Notes Collateral Trustee” and adding the following:
If to the Roll-Up Notes Agent:
Cortland Capital Market Services LLC
225 W. Washington Street, 9 th Floor
Chicago, IL 60606
Attn: Legal Department and Antonio Miranda
Email: legal@cortlandglobal.com and antonio.miranda@cortlandglobal.com
With a copy to (which shall not constitute notice):
Holland & Knight LLP
131 S. Dearborn Street, 30 th Floor
Chicago, IL 60603
Attn: Joshua M. Spencer
Email: joshua.spencer@hklaw.com
(r) Article 13 Roll-Up Notes Agent is hereby added to the Indenture after the end of Section 12.14:
ARTICLE 13
ROLL-UP NOTES AGENT 
Notwithstanding anything in this Indenture to the contrary, in the event of any conflict between the provisions of this Article 13 and any other provision within the Indenture as they related to the Roll-Up Notes Agent, the provisions within this Article 13 shall control.
Section 13.01  Appointment of the Roll-Up Notes Agent .  Cortland Capital Market Services LLC is hereby appointed the Roll-Up Notes Agent for the Holders hereunder and each Holder hereby authorizes Cortland Capital Market Services LLC, in such capacity, to act as its agent in accordance with the terms hereof. The Roll-Up Notes Agent hereby agrees to act upon the express conditions contained herein. The provisions of this Section 13.01   are solely for the benefit of the Roll-Up Notes Agent and the Holders and neither the Issuer nor any Grantor shall have any rights as a primary or third party beneficiary of any of the provisions thereof, except as expressly set forth herein. In performing its functions and duties hereunder, the Roll-Up Notes Agent shall act solely as an agent of the Holders and
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does not assume and shall not be deemed to have assumed any obligation towards or relationship of agency or trust with or for the Issuer or any Grantor or any Affiliate thereof .
 
Section 13.02 Powers and Duties .  Each Holder irrevocably authorizes the Roll-Up Notes Agent to take such action on such Holder’s behalf and to exercise such powers, rights and remedies and perform such duties hereunder as are specifically delegated or granted to the Roll-Up Notes Agent by the terms hereof, together with such actions, powers, rights and remedies as are reasonably incidental thereto. The Roll-Up Notes Agent shall have only those duties and responsibilities that are expressly specified herein. Without limiting the generality of the foregoing, the Roll-Up Notes Agent shall not have or be deemed to have, by reason hereof, a fiduciary relationship in respect of any Holder; and nothing herein, expressed or implied, is intended to or shall be so construed as to impose upon the Roll-Up Notes Agent any obligations in respect hereof except as expressly set forth herein.
 
Section 13.03 General Immunity .
 

(a)

No Responsibility for Certain Matters . The Roll-Up Notes Agent shall not be responsible for the execution, effectiveness, genuineness, validity, enforceability, collectability or sufficiency hereof or for any representations, warranties, recitals or statements made herein or therein or made in any written or oral statements or in any financial or other statements, instruments, reports or certificates or any other documents furnished or made by the Roll-Up Notes Agent or by or on behalf of Issuer or any Grantor to the Roll-Up Notes Agent or any Holder in connection with this Indenture and the transactions contemplated thereby or for the financial condition or business affairs of Issuer, any Grantor or any other Person liable for the payment of any Obligations, nor shall the Roll-Up Notes Agent be required to ascertain or inquire as to the performance or observance of any of the terms, conditions, provisions, covenants or agreements contained in this Indenture or as to the use of the proceeds of the Notes or as to the existence or possible existence of any Event of Default or Default or to make any disclosures with respect to the foregoing. The Roll-Up Notes Agent shall not be responsible for the satisfaction of any condition set forth in this Indenture, other than to confirm receipt of items expressly required to be delivered to the Roll-Up Notes Agent. The Roll-Up Notes Agent will not be required to take any action that is contrary to applicable law or any provision of this Indenture. Anything contained herein to the contrary notwithstanding, The Roll-Up Notes Agent shall not have any liability arising from confirmations of the amount of outstanding Notes or the component amounts thereof.  The Roll-Up Notes Agent may take direction from the Required Holders and shall be entitled to the protections of this section in doing so.

(b)

Exculpatory Provisions . Subject to clause (b)(ii) hereof further limiting the liability of the Roll-Up Notes Agent, neither the Roll-Up Notes Agent nor
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any of its officers, partners, directors, employees or agents shall be liable for any action taken or omitted by the Roll-Up Notes Agent under or in connection with this Indenture, except to the extent caused by the Roll-Up Notes Agent’s gross negligence or willful misconduct as determined in a final, non-appealable decisions by a court of competent jurisdiction. The Roll-Up Notes Agent shall be entitled to refrain from any act or the taking of any action (including the failure to take an action) in connection herewith or from the exercise of any power, discretion or authority vested in it hereunder or thereunder, except powers and authority expressly contemplated hereby or thereby, unless and until the Roll-Up Notes Agent shall have received written instructions in respect thereof from Holders, and, upon receipt of such instructions from Holders, the Roll-Up Notes Agent shall act or (where so instructed) refrain from acting, or to exercise such power, discretion or authority, in accordance with such instructions. Without prejudice to the generality of the foregoing, (i) the Roll-Up Notes Agent shall be entitled to rely, and shall be fully protected in relying, upon any communication, instrument or document believed by it to be genuine and correct and to have been signed or sent by the proper Person or Persons, and shall be entitled to rely and shall be protected and free from liability in relying on opinions and judgments of attorneys (who may be attorneys for the Issuer), accountants, experts and other professional advisors selected by it; and (ii) no Person shall have any right of action whatsoever against the Roll-Up Notes Agent as a result of the Roll-Up Notes Agent acting or (where so instructed) refraining from acting hereunder in accordance with the instructions of Holders. The Roll-Up Notes Agent shall be fully justified in failing or refusing to take any action under this Agreement unless the Roll-Up Notes Agent shall first receive such advice or concurrence of the Holders (as required by this Indenture) and until such instructions are received, the Roll-Up Notes Agent shall act, or refrain from acting, as it deems advisable. If the Roll-Up Notes Agent so requests, it shall first be indemnified to its reasonable satisfaction by the Holders against any and all liability and expense that may be incurred by it by reason of taking or continuing to take any such action. The Roll-Up Notes Agent shall in all cases be fully protected in acting, or in refraining from acting, under this Indenture in accordance with a request or consent of the Holders and such request and any action taken or failure to act pursuant thereto shall be binding upon all of the Holders. No provision of this Indenture or any agreement or instrument contemplated hereby or thereby, shall require the Roll-Up Notes Agent to: (i) expend or risk its own funds or provide indemnities in the performance of any of its duties hereunder or the exercise of any of its rights or power or (ii) otherwise incur any financial liability in the performance of its duties or the exercise of any of its rights or powers. The Roll-Up Notes Agent shall not be responsible for (i) perfecting, maintaining, monitoring, preserving or protecting the security interest or Lien granted under this Indenture or any agreement or instrument contemplated hereby or thereby, (ii) the filing, re-filing, recording, re-
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recording or continuing of any document, financing statement, mortgage, assignment, notice, instrument of further assurance or other instrument in any public office at any time or times, or (iii) providing, maintaining, monitoring or preserving insurance on or the payment of taxes with respect to any of the Collateral. The actions described in clauses (i) through (iii) of the immediately preceding sentence shall be the responsibility of the Holders, the Issuers and the Grantors. The Roll-Up Notes Agent shall not be required to qualify in any jurisdiction in which it is not presently qualified to perform its obligations as the Roll-Up Notes Agent. The Roll-Up Notes Agent has accepted and is bound by this Indenture executed by the Roll-Up Notes Agent as of the date of this Agreement and, as directed in writing by the Holders, the Roll-Up Notes Agent shall execute additional agreements and documents delivered to it after the date of this Indenture; provided ,   however , that such additional agreements and documents do not adversely affect the rights, privileges, benefits and immunities of the Roll-Up Notes Agent. The Roll-Up Notes Agent will not otherwise be bound by, or be held obligated by, the provisions of any loan agreement, indenture or other agreement governing the Obligations (other than this Indenture and the DIP Order). No written direction given to the Roll-Up Notes Agent by the Holders, Issuer or any Grantor that in the sole judgment of the Roll-Up Notes Agent imposes, purports to impose or might reasonably be expected to impose upon the Roll-Up Notes Agent any obligation or liability not set forth in or arising under this Indenture will be binding upon the Roll-Up Notes Agent unless the Roll-Up Notes Agent elects, at its sole option, to accept such direction. The Roll-Up Notes Agent shall not be responsible or liable for any failure or delay in the performance of its obligations under this Indenture arising out of or caused, directly or indirectly, by circumstances beyond its reasonable control, including, without limitation, acts of God; earthquakes; fire; flood; terrorism; wars and other military disturbances; sabotage; epidemics; riots; business interruptions; loss or malfunctions of utilities, computer (hardware or software) or communication services; accidents; labor disputes; acts of civil or military authority and governmental action. Each Holder authorizes and directs the Roll-Up Notes Agent to enter into this Indenture. Each Holder agrees that any action taken by the Roll-Up Notes Agent in accordance with the terms of this Indenture and the exercise by the Roll-Up Notes Agent of its respective powers set forth therein or herein, together with such other powers that are reasonably incidental thereto, shall be binding upon all of the Holders.

(c)

Notice of Default . The Roll-Up Notes Agent shall not be deemed to have knowledge or notice of the occurrence of any Default or Event of Default unless the Roll-Up Notes Agent shall have received written notice from a Holder, the Issuer or a Grantor in accordance with the notice requirements of Section 12.01 herein referring to this Indenture, describing such Default or Event of Default and stating that such notice is a “notice of default.” The Roll-Up Notes Agent will notify the Holders of its receipt of any such
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notice, the Roll-Up Notes Agent may (but shall not be obligated to) take such action, or refrain from taking such action, with respect to such Default or Event of Default as it shall deem advisable or in the best interest of the Holders.
Section 13.04 Holders’ and Purchasers’ Representations, Warranties and Acknowledgment .
 

(a)

Each Holder represents and warrants to the Roll-Up Notes Agent that it has made its own independent investigation of the financial condition and affairs of the Issuer and each Grantor, without reliance upon the Roll-Up Notes Agent or any other Holder and based on such documents and information as it has deemed appropriate, in connection with the Roll-Up Notes purchased hereunder and that it has made and shall continue to make its own appraisal of the creditworthiness of the Issuer and each Grantor. The Roll-Up Notes Agent shall not have any duty or responsibility, either initially or on a continuing basis, to make any such investigation or any such appraisal on behalf of the Holders or to provide any Holder with any credit or other information with respect thereto, whether coming into its possession before the purchase of the Roll-Up Notes or at any time or times thereafter, and the Roll-Up Notes Agent shall not have any responsibility with respect to the accuracy of or the completeness of any information provided to the Holders.

(b)

Each Holder, by tendering its Initial Notes and executing and delivering its subscription documents, shall be deemed to have acknowledged receipt of, and consented to and approved, this Indenture and each other document required to be approved by the Roll-Up Notes Agent or Holders, as applicable.
Section 13.05 Successor Roll-Up Notes Agent .  Subject to the appointment and acceptance of a successor Roll-Up Notes Agent as provided in this Section 13.05 , the Roll-Up Notes Agent may resign at any time by giving thirty (30) days’ prior written notice thereof to the Holders. The Roll-Up Notes Agent may be removed as the Roll-Up Notes Agent at the written request of the Holders of a majority interest in the principal amount of the Roll-Up Notes. Upon any such notice of resignation or removal, such Holders shall have the right to appoint a successor Roll-Up Notes Agent. If no successor shall have been so appointed by such Holders and shall have accepted such appointment within thirty (30) days after the retiring Roll-Up Notes Agent gives notice of its resignation, then the retiring Roll-Up Notes Agent’s resignation shall nevertheless thereupon become effective and such Holders shall perform all of the duties of the Roll-Up Notes Agent, as applicable, hereunder until such time, if any, as such Holders appoint a successor Roll-Up Notes Agent as provided for above. In such case, such Holders shall appoint one Person to act as the Roll-Up Notes Agent for purposes of any communications with the Issuer, and until the Issuer shall have been notified in writing of such Person and such Person’s notice address as provided for in Section 12.01 , the Issuer shall be entitled to give
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and receive communications to/from the resigning Roll-Up Notes Agent. Upon the acceptance of any appointment as the Roll-Up Notes Agent hereunder by a successor Roll-Up Notes Agent and the payment of the outstanding fees and expenses of the resigning or removed Roll-Up Notes Agent, that successor Roll-Up Notes Agent shall thereupon succeed to and become vested with all the rights, powers, privileges and duties of the retiring or removed Roll-Up Notes Agent and the retiring or removed Roll-Up Notes Agent shall promptly transfer to such successor Roll-Up Notes Agent all records and other documents necessary or appropriate in connection with the performance of the duties of the successor Roll-Up Notes Agent under this Indenture, whereupon such retiring or removed Roll-Up Notes Agent shall be discharged from its duties and obligations hereunder. After any retiring Roll-Up Notes Agent’s resignation or any Roll-Up Notes Agent’s removal hereunder as the Roll-Up Notes Agent, the provisions of this Article 13 shall inure to its benefit as to any actions taken or omitted to be taken by it while it was the Roll-Up Notes Agent hereunder.
 
Section 13.06 Transaction Expenses and Indemnities .
 

(a)

  Whether or not the transactions contemplated hereby are consummated, the Issuer will pay all costs and expenses including reasonable attorneys’ fees of counsel and local or other counsel, financial advisors and consultants for the Roll-Up Notes Agent ( provided that such fees and disbursements shall not include fees and disbursements for no more than one primary counsel, one regulatory counsel in each applicable specialty and one local or foreign counsel for each relevant jurisdiction) in connection with the Chapter 11 Cases and the negotiation and execution of this and  any amendments, waivers or consents under or in respect of any of this Third Supplemental Indenture and any related documents (whether or not such supplement or documents becomes effective), including: (a) the reasonable and documented costs and expenses incurred in enforcing or defending (or determining whether or how to enforce or defend) any rights under the Indenture or in responding to any subpoena or other legal process or informal investigative demand issued in connection with the Indenture, or by reason of being the Roll-Up Notes Agent hereunder, (b) the reasonable and documented costs and expenses, including legal counsel’s and financial advisors’ fees, incurred in connection with the Chapter 11 Cases, (c) the reasonable and documented fees, costs and expenses of the Roll-Up Notes Agent and any indemnification of the Roll-Up Notes Agent pursuant to the Indenture, (d) the costs and expenses required to be paid under the DIP Order, (e) the costs and expenses incurred in connection with the initial filing of this Third Supplemental Indenture, and (f) the costs and expenses incurred in connection with the preparation, negotiation and consummation of any DIP Noteholders Credit Bid (as defined in the Interim DIP Order).   

(a)

The Issuer will pay, and will save the Roll-Up Notes Agent harmless from, (i) all claims in respect of any fees, costs or expenses, if any, of brokers and finders (other than those, if any, retained by a Holder in connection with its
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purchase of the Notes), (ii) any and all wire transfer fees that any bank or other financial institution deducts from any payment under such Note to the Roll-Up Notes Agent, such Holder or otherwise charges to the Roll-Up Notes Agent or a Holder of a Note with respect to a payment under such Note and (iii) any judgment, liability, claim, order, decree, fine, penalty, cost, fee, expense (including reasonable attorneys’ fees and expenses) or obligation resulting from the consummation of the transactions contemplated hereby, including the use of the proceeds of the Notes by the Issuer.

(a)

The Issuer and the Grantors will indemnify, on a joint and several basis, the Roll-Up Notes Agent (including officers, directors, employees and agents of the Roll-Up Notes Agent) against any and all losses, liabilities, damages, claims or expenses, including fees and expenses of counsel, including taxes incurred by it (under Section 13.07 , if any) in each case arising out of or in connection with the Indenture and/or the Chapter 11 Cases, including the costs and expenses of enforcing the Indenture and the Notes and defending itself against any claim (whether asserted by the Issuer, the Grantors, any Holder or any other Person) or liability in connection with the exercise or performance of any of its powers or duties hereunder, except to the extent any such loss, liability or expense may be attributable to its gross negligence or willful misconduct as determined in a final and non-appealable decision by a court of competent jurisdiction. 
Section 13.07 Certain Taxes .  The Issuer agrees to pay all stamp, documentary or similar taxes or fees which may be payable in respect of the execution and delivery or the enforcement of this Indenture or the execution and delivery (but not the transfer) or the enforcement of any of the Notes in the United States or any other jurisdiction where the Issuer or any Grantor has assets or of any amendment of, or waiver or consent under or with respect to, the Indenture, and to pay any value added tax due and payable in respect of reimbursement of costs and expenses by the Issuer pursuant to this Article 13 , and will save each Noteholder to the extent permitted by applicable law harmless against any loss or liability resulting from nonpayment or delay in payment of any such tax or fee required to be paid by the Issuer hereunder.
 
The obligations of the Issuer under Sections 13.06 and 13.07 will survive the payment, transfer or termination of any Note, the enforcement, amendment or waiver of any provision of this Indenture or any other document related thereto, and the termination thereof.
Section 13.08 Delegation of Duties . The Roll-Up Notes Agent may perform any and all of its duties and exercise its rights and powers under this Indenture or under any other document by or through any one or more sub-agents appointed by the Roll-Up Notes Agent and any such sub-agent may perform any and all of its duties and exercise its rights and powers by or through their respective Affiliates. The Roll-Up Notes Agent shall not be responsible for the acts or omissions of its sub-
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agents so long as they are appointed with due care. The exculpatory, indemnification and other provisions of Sections 13.06 and 13.07 shall apply to any Affiliates of the Roll-Up Notes Agent and shall apply to their respective activities in connection with the syndication of the Roll-Up Notes issued hereby. All of the rights, benefits and privileges (including the exculpatory and indemnification provisions) of Sections 13.06 and 13.07 shall apply to any such sub-agent and to the Affiliates of any such sub-agent, and shall apply to their respective activities as sub-agent. 
Section 13.09 Posting of Approved Electronic Communications .
 

(a)

Delivery of Communications . Issuer and each Grantor hereby agrees, unless directed otherwise by the Roll-Up Notes Agent or unless the electronic mail address referred to below has not been provided by the Roll-Up Notes Agent to such Person, that it will provide to the Roll-Up Notes Agent all information, documents and other materials that it is obligated to furnish to the Roll-Up Notes Agent or to the Holders pursuant to this Indenture, including all notices, requests, financial statements, financial and other reports, certificates and other information materials, but excluding any such communication that (i) is or relates to a request to purchase Roll-Up Notes, (ii) relates to the payment of any principal or other amount due under this Indenture prior to the scheduled date therefor, (iii) provides notice of any Default or Event of Default under this Indenture, or (iv) is required to be delivered to satisfy any condition precedent to the effectiveness of this Indenture and/or any Roll-Up Note hereunder (all such non-excluded communications being referred to herein collectively as “ Communications ”), by transmitting the Communications in an electronic/soft medium that is properly identified in a format acceptable to the Issuer and the Roll-Up Notes Agent to an electronic mail address as directed by the Roll-Up Notes Agent. In addition, Issuer and each Grantor Party agrees to continue to provide the Communications to the Roll-Up Notes Agent or the Holders, as the case may be, in the manner specified in this Indenture.

(b)

No Prejudice to Notice Rights . Nothing herein shall prejudice the right of the Roll-Up Notes Agent or any Holder to give any notice or other communication pursuant to this Indenture in any other manner herein.
Section 13.10 Proofs of Claim .  The Holders, Issuer and each Grantor hereby agree that after the occurrence of an Event of Default pursuant to Section 6.01(f) or (g) , in case of the pendency of any receivership, insolvency, liquidation, bankruptcy, reorganization, arrangement, adjustment, composition or other judicial proceeding relative to the Issuer or any Grantor, the Roll-Up Notes Agent (irrespective of whether the principal of any Note shall then be due and payable as herein expressed or by declaration or otherwise and irrespective of whether the Roll-Up Notes Agent shall have made any demand on Issuer or any Grantor) shall be entitled and empowered, by intervention in such proceeding or otherwise:
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(a)

to file and prove a claim for the whole amount of principal and interest owing and unpaid in respect of the Notes and any other Obligations that are owing and unpaid and to file such other papers or documents as may be necessary or advisable in order to have the claims of the Holders, the Roll-Up Notes Agent and other agents (including any claim for the reasonable compensation, expenses, disbursements and advances of the Holders, the Roll-Up Notes Agent and other agents and their agents and counsel and all other amounts due Holders, the Roll-Up Notes Agent and other agents hereunder) allowed in such judicial proceeding; and

(b)

to collect and receive any moneys or other property payable or deliverable on any such claims and to distribute the same;
and any custodian, receiver, assignee, interim trustee, trustee, liquidator, sequestrator or other similar official in any such judicial proceeding is hereby authorized by each Holder to make such payments to the Roll-Up Notes Agent and, in the event that the Roll-Up Notes Agent shall consent to the making of such payments directly to the Holders, to pay to the Roll-Up Notes Agent any amount due for the compensation, expenses, disbursements and advances of the Roll-Up Notes Agent and its agents and counsel, and any other amounts due the Roll-Up Notes Agent and other agents hereunder. Nothing herein contained shall be deemed to authorize the Roll-Up Notes Agent to authorize or consent to or accept or adopt on behalf of any Holder any plan of reorganization, arrangement, adjustment or composition affecting the Obligations or the rights of any Holders or to authorize the Roll-Up Notes Agent to vote in respect of the claim of any Holder in any such proceeding. Further, nothing contained in this Section 13.10 shall affect or preclude the ability of any Holder to (i) file and prove such a claim in the event that the Roll-Up Notes Agent has not acted within ten (10) days prior to any applicable bar date and (ii) require an amendment of the proof of claim to accurately reflect such Holder’s outstanding Obligations.
Section 13.11 Indemnification .  To the extent that the Roll-Up Notes Agent is not promptly reimbursed and indemnified by Issuer or any Grantor, and after the Roll-Up Notes Agent has made demand on the Issuer or any Grantor for the same, the Holders will, within five days of written demand by the Roll-Up Notes Agent, reimburse the Roll-Up Notes Agent for and indemnify and hold harmless the Roll-Up Notes Agent from and against any and all liabilities, obligations, losses, damages, penalties, actions, judgments, suits, costs, expenses (including, without limitation, client charges and expenses of counsel or any other advisor to the Roll-Up Notes Agent), advances or disbursements of any kind or nature whatsoever which may be imposed on, incurred by, or asserted against the Roll-Up Notes Agent in any way relating to or arising out of this Indenture or any action taken or omitted by the Roll-Up Notes Agent under this Indenture, in proportion to each Holder's ratable share of all outstanding Roll-Up Notes at such time (provided, that in the event that at such time there are no outstanding Roll-Up Notes, then the ratable share of the Holders shall be determined as of the last date that any Roll-Up Notes were outstanding); provided, however, that no Holder shall be liable for any portion
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of such liabilities, obligations, losses, damages, penalties, actions, judgments, suits, costs, expenses, advances or disbursements for which there has been a final non-appealable judicial determination that such liability resulted from the Roll-Up Notes Agent's gross negligence or willful misconduct.  The obligations of the Holders under this Section 13.11 shall survive the payment in full of all Obligations, the discharge of any Liens granted under this Indenture and the termination of this Indenture.
Section 13.12 Roll-Up Notes Agent Fees .  Company shall pay to the Roll-Up Notes Agent, for its own benefit, the fees and expenses set forth in and in accordance with, the Roll-Up Notes Agent Fee Letter.
Section 13.13 Survival .  The provisions of this Article 13 shall survive any resignation or removal of the Roll-Up Notes Agent, the payment in full of the Obligations and the termination of the Indenture. 
 

3.

The Roll-Up Notes .

(a)

Pursuant to Section 2.01 of the Indenture, as amended herby, the Company hereby creates and issues a series of Notes designated as “10.000% Senior Secured Second Priority Notes” in the aggregate principal amount of $170,000,000 (the “ Roll-Up Notes ”). The Roll-Up Notes will have the same terms as the Initial Notes other than as provided therein and in this Third Supplemental Indenture. All Roll-Up Notes issued under the Indenture will, once issued, be considered Notes for all purposes thereunder, will vote as a single class with the Initial Notes and will be subject to and take the benefit of all the terms, conditions and provisions of the Indenture.

(b)

The maturity date of the Roll-Up Notes is the earlier of (a) May 16, 2018, as such date may be extended by the Required Holders (provided that if such date is not a Business Day, the immediately preceding Business Day) and (b) the date on which the Sale (as defined in the DIP Order) is consummated. The Company shall provide notice to the Trustee for the Roll-Up Notes in writing within five Business Days after becoming aware of the maturity date of the Roll-Up Notes.

(c)

The Roll-Up Notes will be issued under the terms set forth in Exhibit A  attached to this Third Supplemental Indenture and the Company will pay interest on the Roll-Up Notes as specified in paragraphs 1 and 2 thereto.  For the avoidance of doubt, the Trustee for the Roll-Up Notes, as the Registrar therefor, shall record each such Roll-Up Note in a register which register shall be conclusive and binding on all parties.

(d)

The Trustee for the Roll-Up Notes shall, pursuant to an Authentication Order and upon receipt of the required Officer’s Certificate and Opinion of Counsel, authenticate the Roll-Up Notes.

(e)

The transfer and exchange of the Roll-Up Notes shall be governed by paragraph 11 of the Roll-Up Note.
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(f)

Each Holder of Roll-Up Notes agrees that it shall vote its Roll-Up Notes, Initial Notes and New Money DIP Notes (a) in favor of any consent, amendment and/or waiver under the Indenture that is required to permit the transactions contemplated by the DIP Order or the DIP Documents, and (b) in the manner directed by Required Holders as to any matter that requires the consent, waiver or approval of the holders of the New Money DIP Notes, the Roll-Up Notes and/or the Initial Notes.  Each Holder of Roll-Up Notes acknowledges and agrees that such vote shall be irrevocably (except as directed by the Required Holders in writing) deemed to have occurred in connection with any consent, amendment and/or waiver agreed to by the Required Holders, without any need for further solicitation or action by such Holders.  The Trustee may conclusively rely on the direction of the Required Holders with respect to such votes without any need for further action by such Holders.

(g)

Each Holder of Roll-Up Notes authorizes any collateral trustee designated by the Required Holders to execute such DIP Documents as the Required Holders shall require and to act at the direction of the Required Holders.

(h)

Each Holder of Roll-Up Notes further acknowledges and agrees that following any Sale, to the extent the Roll-Up DIP Obligations (as defined in the DIP Order) are not satisfied from the proceeds of such Sale, the Required Holders may waive any or all remaining Roll-Up DIP Obligations on account of the Roll-Up Notes.
Each Holder of Roll-Up Notes is entitled to the Initial Applicable Premium, which shall rank pari-passu with the Initial Notes, payable upon the earlier of the full redemption of the Roll-Up Notes and the Maturity Date.


4. Ratification of Indenture; Supplemental Indentures Part of Indenture .  Except as expressly amended hereby, the Indenture is in all respects ratified and confirmed and all the terms, conditions and provisions thereof shall remain in full force and effect.  This Third Supplemental Indenture shall form a part of the Indenture for all purposes, and every holder of Notes heretofore or hereafter authenticated and delivered shall be bound hereby. The rights, protections and indemnities provided to the Initial Notes Trustee and Notes Collateral Trustee under the Indenture, Intercreditor Agreement and Security Documents shall apply to any action or inaction of the Initial Notes Trustee and Notes Collateral Trustee hereunder or in connection herewith.

5. DIP Order, DIP Documents and Intercreditor Agreement Govern .  Section 12.13 of the Indenture is hereby amended by replacing the second paragraph in its entirety to read as follows:
Reference is made to the Intercreditor Agreement, the DIP Order and the DIP Documents. Each Holder, by its acceptance of a Note, (a) consents to the subordination of Liens provided for in the Intercreditor Agreement (as modified by the DIP Order) and the terms, conditions, rights and priorities set forth in the DIP Order and DIP Documents, (b) agrees that it will be bound by and will take no actions contrary to the provisions of the Intercreditor Agreement (as modified by the DIP Order), the DIP Order and the DIP Documents and (c) authorizes and instructs the Initial Notes   Trustee and the Notes Collateral Trustee to enter into the DIP Documents, as applicable, as Initial Notes   Trustee and Notes
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Collateral Trustee, respectively, and on behalf of such Holder. If and to the extent that any provision of this Indenture limits, qualifies or conflicts with a provision of the DIP Order or DIP Documents, such provision of the DIP Order or DIP Documents shall control. The foregoing provisions are intended as an inducement to the holders of Lenders Debt, New Money DIP Notes, and Roll-Up Notes to extend credit and such holders are intended third party beneficiaries of such provisions and the provisions of the Intercreditor Agreement (as modified by the DIP Order), DIP Order and DIP Documents.


6. Governing Law .  THIS THIRD SUPPLEMENTAL INDENTURE SHALL BE GOVERNED BY, AND CONSTRUED IN ACCORDANCE WITH, THE LAWS OF THE STATE OF NEW YORK .

7. Initial Notes Trustee and Roll-Up Notes Agent Make No Representation .  The Initial Notes Trustee and Roll-Up Notes Agent make no representation as to the validity or sufficiency of this Third Supplemental Indenture and shall not be responsible for the recitals contained herein, all of which are made solely by the Company, Intermediate Holdings and the Additional Guarantors.  The Initial Notes Trustee and Roll-Up Notes Agent are entering into this Supplemental Indenture solely in reliance on the statements, information and representations of the Company, Intermediate Holdings and the Additional Guarantors set forth herein and, as applicable, in the Officer’s Certificate and in reliance on the Opinion of Counsel delivered to the Initial Notes Trustee and Roll-Up Notes Agent dated the date hereof.

8. Counterparts .  The parties may sign any number of copies of this Third Supplemental Indenture.  Each signed copy shall be an original, but all of them together represent the same agreement.

9. Effect of Headings .  The Section headings herein are for convenience only and shall not affect the construction of this Third Supplemental Indenture.

10. The Initial Notes Trustee .  For the avoidance of doubt, the parties hereto, and by their purchase of the Roll-Up Notes, the Holders of the Roll-Up Notes, acknowledge and agree that Wilmington Trust, National Association, acting as the Initial Notes Trustee shall have no responsibility, obligations, duties or liability with respect to the Roll-Up Notes, the Holders thereof or any transaction in connection therewith.  Wilmington Trust, National Association, acting as Initial Notes Trustee furthermore shall have no responsibility or liability for the action or inaction of the Roll-Up Trustee, any successor or assign thereof or any agent or designee thereof.   By their tender of the Initial Notes, such Holders hereby further authorize and direct the Initial Notes Trustee to execute and enter into this Supplemental Indenture, and further release the Initial Notes Trustee from all liability resulting from or in connection with the Initial Notes Trustee’s execution of this Supplemental Indenture and the transactions in connection herewith.  

11. The Roll-Up Notes Roll-Up Notes Agent .  For the avoidance of doubt, Cortland Capital Market Services LLC, acting as the Roll-Up Notes Agent shall have no responsibility, obligations, duties or liability with respect to the Initial Notes, the Holders thereof or any transaction in connection therewith.  Cortland Capital Market Services LLC, acting as the Roll-Up Notes Agent furthermore shall have no responsibility or liability for the action or inaction of the Initial Notes Trustee, any successor or assign thereof or any agent or designee thereof.   By their purchase of
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the Roll-Up Notes, the Holders of such Notes hereby authorize and direct the Roll-Up Notes Agent to execute and enter into this Supplemental Indenture.
IN WITNESS WHEREOF, the parties have caused this Third Supplemental Indenture to be duly executed as of the date first written above.
 
 
REAL ALLOY HOLDING, INC.
REAL ALLOY RECYCLING, INC.
REAL ALLOY SPECIALTY PRODUCTS, INC.
ETS SCHAEFER, LLC
REAL ALLOY SPECIFICATION, INC.
REAL ALLOY BENS RUN, LLC
 
By:    /s/ Michael J. Hobey  
Name:  Michael J. Hobey
Title:  Chief Financial Officer
 
 
REAL ALLOY INTERMEDIATE HOLDING, LLC
 
By:    /s/ Michael J. Hobey  
Name:  Michael J. Hobey
Title:  Chief Financial Officer
 
 
RA MEXICO HOLDING, LLC
 
By:    /s/ Michael J. Hobey  
Name:  Michael J. Hobey
Title:  Chief Financial Officer
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CORTLAND CAPITAL MARKET SERVICES LLC ,   as Roll-Up Notes Agent  
 
 
By:     /s/ Emily Ergang Pappas
Name:  Emily Ergang Pappas
Title:  Associate Counsel
 
WILMINGTON TRUST, NATIONAL
ASSOCIATION ,   as Initial Notes Trustee  
 
 
By:     /s/ Rita Marie Ritrovato
Name:  Rita Marie Ritrovato
Title:  Assistant Vice President
 
 
WILMINGTON TRUST, NATIONAL
ASSOCIATION ,   as Notes Collateral Trustee  
 
 
By:     /s/ Rita Marie Ritrovato
Name:  Rita Marie Ritrovato
Title:  Assistant Vice President
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EXHIBIT A
 
TERMS OF THE ROLL-UP NOTES
10.000% SENIOR SECURED SECOND PRIORITY NOTES
THE NOTES EVIDENCED BY ENTRIES OF THE REGISTRAR IN THE REGISTER HAVE NOT BEEN REGISTERED UNDER THE UNITED STATES SECURITIES ACT OF 1933 (THE “SECURITIES ACT”) AND MAY NOT BE OFFERED, SOLD, PLEDGED OR OTHERWISE TRANSFERRED EXCEPT (A) (1) TO A PERSON WHO THE SELLER REASONABLY BELIEVES IS A QUALIFIED INSTITUTIONAL BUYER WITHIN THE MEANING OF RULE 144A UNDER THE SECURITIES ACT PURCHASING FOR ITS OWN ACCOUNT OR FOR THE ACCOUNT OF A QUALIFIED INSTITUTIONAL BUYER IN A TRANSACTION MEETING THE REQUIREMENTS OF RULE 144A, (2) IN AN OFFSHORE TRANSACTION COMPLYING WITH RULE 903 OR RULE 904 OF REGULATION S UNDER THE SECURITIES ACT, (3) PURSUANT TO AN EXEMPTION FROM REGISTRATION UNDER THE SECURITIES ACT PROVIDED BY RULE 144 THEREUNDER (IF AVAILABLE), (4) TO AN ACCREDITED INVESTOR WITHIN THE MEANING OF RULE 501 OF REGULATION D UNDER THE SECURITIES ACT IN A TRANSACTION EXEMPT FROM THE REGISTRATION REQUIREMENTS OF THE SECURITIES ACT OR (5) PURSUANT TO AN EFFECTIVE REGISTRATION STATEMENT UNDER THE SECURITIES ACT AND (B) IN ACCORDANCE WITH ALL APPLICABLE SECURITIES LAWS OF THE STATES OF THE UNITED STATES AND OTHER JURISDICTIONS.
1. Interest
Real Alloy Holding, Inc., a Delaware corporation (such Person, and its successors and assigns under the Indenture hereinafter referred to, being herein called the “ Issuer ”), promises to pay interest on the principal amount of the Notes at a rate per annum of 10.000%.    The Issuer will pay interest to the Roll-Up Notes Agent (as defined below) for the benefit of the Noteholders upon maturity or default of the Notes. Interest on the Notes will accrue from the date hereof.  Interest will be computed on the basis of a 360-day year of twelve 30-day months. The Issuer will pay interest on overdue principal at the rate borne by the Notes plus 1.0% per annum, and it will pay interest on overdue installments of interest at the same rate to the extent lawful.
2. Method of Payment
The Issuer will pay all sums becoming due on the Notes for principal, interest and all other amounts becoming due under the Notes by making such payment to the Roll-Up Notes Agent for the benefit of the Noteholders on the date due, whether at maturity or upon default of the Notes (provided, that, each such payment shall be delivered to the Roll-Up Notes Agent by no later than 2 p.m. New York City time on such day; provided further, that, any such payment received after such time may, in the sole discretion of the Roll-Up Notes Agent, be deemed received on such date due).  Upon receipt by Roll-Up Notes Agent of payments of interest or principal on this Note, it shall promptly pay such amounts to the applicable Noteholders on a ratable basis in accordance

 
 

 
 
with the instructions set forth on the purchaser schedules or pursuant to such other instructions provided in writing by the applicable holders to the Roll-Up Notes Agent.
3. Paying Agent and Registrar
Initially, Cortland Capital Market Services LLC (the “ Roll-Up Notes Agent ”), will act as Paying Agent and Registrar. The Issuer may appoint and change any Paying Agent, Registrar or co-registrar by written notice to the Roll-Up Notes Agent.
4. Indenture
The Issuer issued the Notes under an Indenture dated as of January 8, 2015, as amended or supplemented to date, and as further supplemented by the Third Supplemental Indenture (the “ Third Supplemental Indenture ”) dated as of the date hereof (the “ Indenture ”), among the Issuer, Intermediate Holdings, and Wilmington Trust, National Association (the “ Initial Notes Trustee ” and, together with the Roll-Up Notes Agent, each a “ Trustee ”), as Trustee and Notes Collateral Trustee. The terms of the Notes include those stated in the Indenture. Terms defined in the Indenture and not defined herein have the meanings ascribed thereto in the Indenture. The Notes are subject to all such terms, and Noteholders are referred to the Indenture for a statement of those terms.
The Notes are secured obligations of the Issuer. The Indenture contains covenants that, among other things, limit the ability of the Issuer and its Restricted Subsidiaries to incur additional indebtedness; pay dividends or distributions on, or redeem or repurchase capital stock; make investments; engage in transactions with affiliates;  create liens on assets to secure indebtedness; transfer or sell assets; guarantee indebtedness; restrict dividends or other payments of subsidiaries; consolidate, merge or transfer all or substantially all of its assets; and engage in sale/leaseback transactions. These covenants are subject to important exceptions and qualifications contained in the Indenture. If and to the extent that any provision of this Note limits, qualifies or conflicts with a provision of the Indenture, such provision of the Indenture shall control.
5. Redemption; Applicable Premium 
The Issuer may redeem the Notes at its option, in whole at any time, upon not less than 30 nor more than 60 days’ prior written notice to the Roll-Up Notes Agent, at the redemption price of 100.000% (expressed as a percentage of principal amount), plus accrued and unpaid interest and additional interest, if any, to (but not including) the redemption date or Maturity Date, as applicable.
Additionally, Holders shall be entitled to receive the Initial Applicable Premium on account of the Initial Notes exchanged for Roll-Up Notes,  which shall rank pari-passu with the obligations on account of the Initial Notes as set forth in Section 6.10 of the Indenture as amended by the Third Supplemental Indenture.   Unless the Issuer defaults in the payment of the redemption price, interest will cease to accrue on the Notes or portions thereof called for redemption on the redemption date.
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6. Notice of Redemption
Notice of redemption will be provided in writing at least 30 days but not more than 60 days before the redemption date to the Roll-Up Notes Agent for the benefit of each Noteholder to be redeemed (who shall promptly notify each Noteholder of such redemption). Notes in denominations larger than $2,000 principal amount may be redeemed in part but only in whole multiples of $1,000 in excess thereof. If money sufficient to pay the redemption price of and accrued interest on all Notes (or portions thereof) to be redeemed on the redemption date is deposited with the Paying Agent on or before the redemption date and certain other conditions are satisfied, on and after such date interest ceases to accrue on such Notes (or such portions thereof) called for redemption.
7. Consents
Each Holder of Roll-Up Notes, by accepting such Roll-Up Note, hereby consents to any extensions of the Maturity Date of the Roll-Up Note by the Required Holders.
8. [Reserved]
9. Guarantee
The payment by the Issuer of the principal of, and premium and interest on, the Notes is fully and unconditionally guaranteed on a joint and several basis by each of the Guarantors to the extent set forth in the Indenture.
10. Security
The Notes will be secured by the Collateral on the terms and subject to the conditions set forth in the Indenture, the Security Documents, the Intercreditor Agreement, the DIP Order and the DIP Documents.
11. Denominations; Transfer; Exchange
The Notes are in registered form without coupons in denominations of $2,000 principal amount and whole multiples of $1,000 in excess thereof. No Holder shall assign any interest in its Initial Notes or Roll-Up Notes or New Money DIP Notes unless (a) it sells the same percentage of its Initial Notes, Roll-Up Notes and New Money DIP Notes and any unfunded commitments to the assignee, (b) such assignee, in its capacity as a Holder of Initial Notes, Roll-Up Notes and New Money DIP Notes and commitments, has provided its consent to any amendment or supplement to the Indenture, the Initial Notes, any Security Document or the Intercreditor Agreement, to permit the transactions contemplated by the Third Supplemental Indenture, the issuance of the DIP Notes and all other documents, agreements and instruments executed in connection therewith and (c) such Holder and assignee have completed (i) updated purchaser schedules in the New Money DIP Note Purchase Agreement reflecting their respective commitments after giving effect to such assignment, (ii) a joinder to the New Money DIP Note Purchase Agreement in the form of an assignment agreement set forth on Schedule 13.3 thereto, (iii) an Assignment Agreement (in the form attached hereto, or in such other form and substance accepted by the Roll-Up Notes Agent in its sole discretion (the “ Assignment Agreement ”) has been duly executed by such assignor and
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such assignee and has been delivered to, and accepted by, the Roll-Up Notes Agent; and (iv) such other customary documents and/or instruments to further evidence the  assignment as such assignor and assignee shall require. For the avoidance of doubt, the Roll-Up Notes Agent shall be entitled to rely upon, and shall not incur any liability for relying upon, an Assignment Agreement duly executed by a Holder, that such assignment is an assignment of the ratable interest in all of such Holder’s rights and obligations in the Initial Notes, the Roll-Up Notes, the New Money DIP Notes and any unfunded commitments as set forth in (a) above.
12. Reserved
13. Unclaimed Money
If money for the payment of principal or interest remains unclaimed for two years, the Trustee or Paying Agent shall pay the money back to the Issuer at its request unless an abandoned property law designates another Person. After any such payment, Holders entitled to the money must look only to the Issuer and not to the Trustee for payment.
14. Discharge and Defeasance
Subject to certain conditions set forth in the Indenture, the Issuer at any time shall be entitled to terminate some or all of its and the Guarantors’ obligations under the Notes and the Indenture if the Issuer deposits with the Trustee money or, in certain cases, U.S. Government Obligations for the payment of principal and interest on the Notes to redemption or maturity, as the case may be.
15. Amendment, Waiver 
The Issuer and the Trustee may amend the Indenture, the Notes, any Security Document or the Intercreditor Agreement to the extent provided in Article 9 of the Indenture.
Each Holder agrees that it shall vote its Notes (a) in favor of any consent, amendment and/or waiver under the Indenture that is required to permit the transactions contemplated by the DIP Order and the DIP Documents, (b) in the manner directed by Required Holders as to any matter that requires the consent, waiver or approval of Holders under the Indenture.
16. Defaults and Remedies
Article 6 of the Indenture provides for certain Events of Default and remedies with respect to the Notes.
17. Trustee Dealings with the Issuer
Subject to certain limitations imposed by the Securities Act, the Trustee under the Indenture, in its individual or any other capacity, may become the owner or pledgee of Notes and may otherwise deal with and collect obligations owed to it by the Issuer or its Affiliates and may otherwise deal with the Issuer or its Affiliates with the same rights it would have if it were not Trustee.
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18. No Recourse Against Others
A director, officer, employee or stockholder, as such, of the Issuer or the Trustee shall not have any liability for any obligations of the Issuer under the Notes or the Indenture or for any claim based on, in respect of or by reason of such obligations or their creation; provided, however, the foregoing will not affect or limit any liability of any Guarantor under the Indenture or its Guarantee. By accepting a Note, each Noteholder waives and releases all such liability. The waiver and release are part of the consideration for the issue of the Notes.
19. Reserved.
20. Abbreviations
Customary abbreviations may be used in the name of a Noteholder or an assignee, such as TEN COM (=tenants in common), TEN ENT (=tenants by the entireties), JT TEN (=joint tenants with rights of survivorship and not as tenants in common), CUST (=custodian), and U/G/M/A (=Uniform Gift to Minors Act).
21. Reserved
22. Intercreditor Agreement, DIP Order and DIP Documents
Reference is made to the Intercreditor Agreement dated as of January 8, 2015, among General Electric Capital Corporation, as North America ABL Agent;  Wilmington Trust, National Association, as Notes Collateral Trustee; Real Alloy Intermediate Holding, LLC;  the Issuer; and the Guarantors from time to time party thereto, as it may be amended from time to time in accordance with the Indenture (the “ Intercreditor Agreement ”), the DIP Order and the DIP Documents. Each Holder, by its acceptance of a Note, (a) consents to the subordination of Liens provided for in the Intercreditor Agreement (as modified by the DIP Order) and the terms, conditions, rights and priorities set forth in the DIP Order and DIP Documents, (b) agrees that it will be bound by and will take no actions contrary to the provisions of the Intercreditor Agreement (as modified by the DIP Order), the DIP Order and the DIP Documents and (c) authorizes and instructs the Trustee and the Notes Collateral Trustee to enter into the DIP Documents, as applicable, as Trustee and Notes Collateral Trustee, respectively, and on behalf of such Holder. If and to the extent that any provision of this Indenture limits, qualifies or conflicts with a provision of the DIP Order or DIP Documents, such provision of the DIP Order or DIP Documents shall control. The foregoing provisions are intended as an inducement to the holders of Lenders Debt, New Money DIP Notes, and Roll-Up Notes to extend credit and such holders are intended third party beneficiaries of such provisions and the provisions of the Intercreditor Agreement (as modified by the DIP Order), DIP Order and DIP Documents.
23. Governing Law
THIS NOTE SHALL BE GOVERNED BY, AND CONSTRUED IN ACCORDANCE WITH, THE LAWS OF THE STATE OF NEW YORK.
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The Issuer will furnish to any Noteholder upon written request and without charge to the Noteholder a copy of the Indenture which has in it the text of this Note in larger type. Requests may be made to:
Real Alloy Holding, Inc.
15301 Ventura Boulevard
Suite 400
Sherman Oaks, CA 91403
Attention: Kyle Ross  
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FORM OF ASSIGNMENT
This ASSIGNMENT, dated as of the Effective Date, is entered into between   (the  “ Assignor ”)   and  (the “ Assignee ”).
The parties hereto hereby agree as follows:
Company: Real Alloy Holding, Inc. (the “ Company ”); SGH Escrow Corporation merged with and into the Company, with the Company being the surviving entity of such merger and SGH Escrow Corporation ceasing to exist
Indenture: That certain Indenture, dated as of January 8, 2015 (the “ Original Indenture ”) by and among SGH Escrow Corporation, Real Alloy Intermediate Holding, LLC (“ Intermediate Holdings ”) and Wilmington Trust, National Association, as trustee and notes collateral trustee (“ Initial Notes Trustee ”), providing for the issuance of 10.000% Senior Secured Notes Due 2019 (the “ Initial Notes ”), as amended and supplemented to date by the First Supplemental Indenture, dated February 27, 2015, among the Company, Intermediate Holdings, the additional guarantors named therein, and the Initial Notes Trustee, the Second Supplemental Indenture, dated as of March 2, 2016, among the Company, Intermediate Holdings, the additional guarantors named therein, and the Initial Notes Trustee, and the Third Supplemental Indenture, dated as of January 19, 2018, among the Company, Intermediate Holdings, the additional guarantors named therein, the Initial Notes Trustee and Cortland Capital Market Services, LLC (the “ Indenture ”);   capitalized terms used herein without definition are used as defined in the Indenture
Roll-Up Notes: An additional series of Notes issued pursuant to the Indenture in aggregate principal amount of $170,000,000 in exchange for $170,000,000 of Initial Notes. For the avoidance of doubt, the Roll-Up Notes shall constitute Additional Notes pursuant to the terms of the Indenture.
Roll-Up Notes Agent: Cortland Capital Market Services LLC, as trustee for the Roll-Up Notes (in such capacity and together with its successors and permitted assigns, the “ Roll-Up Notes   Agent ”)
Effective Date: ,  
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Notes
Assigned
Aggregate principal amount of Notes for all Holders
Aggregate principal amount of Notes Assigned
Percentage Assigned
 
$   
$   
______.___%
 
$   
$   
______.___ %
 
[THE REMAINDER OF THIS PAGE WAS INTENTIONALLY LEFT BLANK]
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Section 1. Assignment . Assignor hereby sells and assigns to Assignee, and Assignee hereby purchases and assumes from Assignor, Assignor’s rights and obligations in its capacity as a Holder under the Indenture (including Liabilities owing to or by Assignor thereunder), in each case to the extent related to the amounts identified above (the “ Assigned Interest ”).
 
Section 2. Representations, Warranties and Covenants of Assignor .  
 
Assignor:
(a) represents and warrants to Assignee and the Roll-Up Notes Agent that (i) it has full power and authority, and has taken all actions necessary for it, to execute and deliver this Assignment and to consummate the transactions contemplated hereby and (ii) it is the legal and beneficial owner of its Assigned Interest and that such Assigned Interest is free and clear of any Lien and other adverse claims, (iii) by executing, signing and delivering this assignment via Syndtrak®, Intralinks®, ClearPar® or any other electronic settlement system designated by the Roll-Up Notes Agent, the Person signing, executing and delivering this Assignment on behalf of the Assignor is an authorized signatory for the Assignor and is authorized to execute, sign and deliver this Agreement and (iv) that is making a concurrent assignment, sale or transfer of a ratable interest in all of its  rights and obligations in its Initial Notes and New Money DIP Notes and any unfunded commitments to the assignee;
(b) makes no other representation or warranty and assumes no responsibility, including with respect to the aggregate amount of the Roll-Up Notes, the percentage of the Roll-Up Notes represented by the amounts assigned, any statements, representations and warranties made in or in connection with the Indenture or any other document or information furnished pursuant thereto, the execution, legality, validity, enforceability or genuineness of the Indenture or any document or information provided in connection therewith; and
(c) assumes no responsibility (and makes no representation or warranty) with respect to the financial condition of the Company or the Guarantors or the performance or nonperformance by the Company or the Guarantors of any obligation under the Indenture or any document provided in connection therewith.
Section 3. Representations, Warranties and Covenants of Assignees .  
 
Assignee:
(a) represents and warrants to Assignor and the Roll-Up Notes Agent that (i) it has full power and authority, and has taken all actions necessary for Assignee, to execute and deliver this Assignment and to consummate the transactions contemplated hereby, (ii) it has experience and expertise in the making of or investing in notes, (iii) it will make or invest in, as the case may be, its Roll-Up Notes for its own account in the ordinary course of its business and without a view to distribution of such Roll-Up Notes within the meaning of the Securities Act or the Exchange Act or other applicable securities laws (it being understood that, subject to the provisions of Section 10.03 of the Indenture, the disposition of Roll-Up Notes or any interests therein shall at all times remain within its exclusive control), (iv) by executing, signing and delivering this Assignment via Syndtrak®, Intralinks®, ClearPar® or any other electronic settlement system designated by the Roll-Up Notes Agent, the Person signing, executing and
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delivering this Assignment on behalf of the Assignor is an authorized signatory for the Assignor and is authorized to execute, sign and deliver this Agreement and (v) the representations and warranties required to be made by it under the Indenture are true, correct and complete;
(b) irrevocably appoints and authorizes the Roll-Up Notes Agent to take such action as administrative agent on its behalf and to exercise such powers under the Indenture as are delegated to the Roll-Up Notes Agent by the terms thereof, together with such powers as are reasonably incidental thereto;
(c) shall perform in accordance with their terms all obligations that, by the terms of the Indenture, are required to be performed by it as a Holder;
(d) confirms it has received such documents and information as it has deemed appropriate to make its own credit analysis and decision to enter into this Assignment and shall continue to make its own credit decisions in taking or not taking any action under the Indenture independently and without reliance upon the Roll-Up Notes Agent or any Holder and based on such documents and information as it shall deem appropriate at the time;
(e) specifies as its address for notices the office at the address set forth beneath its name on the signature pages hereof;
(f) shall provide any documents as reasonably requested by the Roll-Up Notes Agent regarding all “know your customer” and anti-money laundering rules and regulations, including the USA PATRIOT Act;
(g) to the extent required by the Roll-Up Notes Agent, attaches two completed originals of Forms W-8ECI, W-8BEN, W-8IMY or W-9 and, if applicable, any such other forms, certificates or other evidence with respect to United States federal Tax withholding matters as may be required by the Roll-Up Notes Agent; and
(h) agrees to execute and deliver to the Roll-Up Notes Agent any document or instrument reasonably requested by the Roll-Up Notes Agent to effect any of the foregoing.
Section 4. Determination of Effective Date; Register . Following the due execution and delivery of this Assignment by Assignor and Assignee, this Assignment (including its attachments) will be delivered to the Roll-Up Notes Agent for its acceptance and recording in the Register. The effective date of this Assignment (the “ Effective Date ”)   shall be the later of (i) the acceptance of this Assignment by the Roll-Up Notes Agent and (ii) the recording of this Assignment in the Register. The Roll-Up Notes Agent shall insert the Effective Date when known in the space provided therefor at the beginning of this Assignment.
 
Section 5. Effect . As of the Effective Date, (a) Assignee shall have the rights and obligations of a “Holder” under the Indenture and shall thereafter be a party to the Indenture and a “Holder” for all purposes thereof and (b) Assignor shall, to the extent provided in this
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Assignment, relinquish its rights and be released from its obligations under the Indenture other than those obligations relating to events and circumstances occurring prior to the Effective Date.
 
Section 6. Distribution of Payments . On and after the Effective Date, the Roll-Up Notes Agent shall make all payments under the Indenture in respect of each Assigned Interest (a) in the case of amounts accrued to but excluding the Effective Date, to Assignor and (b) otherwise, to Assignee.
 
Section 7. Miscellaneous .
 
(a) The parties hereto, to the extent permitted by law, waive all right to trial by jury in any action, suit, or proceeding arising out of, in connection with or relating to, this Assignment and any other transaction contemplated hereby. This waiver applies to any action, suit or proceeding whether sounding in tort, contract or otherwise.
(b) On and after the Effective Date, this Assignment shall be binding upon, and inure to the benefit of, the Assignor, Assignee, the Roll-Up Notes Agent and their Related Persons and their successors and assigns.
(c) This Assignment shall be governed by, and be construed and interpreted in accordance with, the law of the State of New York.
(d) This Assignment may be executed in any number of counterparts and by different parties in separate counterparts, each of which when so executed shall be deemed to be an original and all of which taken together shall constitute one and the same agreement.
(e) This Assignment may be executed in any number of counterparts and by different parties in separate counterparts, each of which when so executed shall be deemed to be an original and all of which taken together shall constitute one and the same Assignment. Signature pages may be detached from multiple separate counterparts and attached to a single counterpart. Delivery of an executed signature page of this Assignment by facsimile transmission or electronic transmission shall be as effective as delivery of a manually executed counterpart hereof.
[Signature Page Follows]
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IN WITNESS WHEREOF, the parties hereto have caused this Assignment to be executed by their respective officers thereunto duly authorized, as of the date first above written.
[NAME OF ASSIGNOR] , as Assignor
 
 
By: 
Name: 
Title: 
 
 
 
[NAME OF ASSIGNEE] , as Assignee
 
 
By: 
Name: 
Title: 
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ACCEPTED and AGREED
this     day of   :
 
CORTLAND CAPITAL MARKET
SERVICES, LLC ,   as Roll-Up Notes Agent
 
By: 
Name: 
Title: 
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OPTION OF HOLDER TO ELECT PURCHASE
If you want to elect to have this Note purchased by the Issuer pursuant to Section 4.06 or 4.08 of the Indenture, check the box:
☐ 
If you want to elect to have only part of this Note purchased by the Issuer pursuant to Section 4.06 or 4.08 of the Indenture, state the amount in principal amount: $_________
Dated: Your Signature: 
(Sign exactly as your name appears on the other side of this Note.)
Signature Guarantee: 
(Signature must be guaranteed)
Signatures must be guaranteed by an “eligible guarantor institution” meeting the requirements of the Registrar, which requirements include membership or participation in the Security Transfer Agent Medallion Program (“STAMP”) or such other “signature guarantee program” as may be determined by the Registrar in addition to, or in substitution for, STAMP, all in accordance with the Securities Exchange Act of 1934, as amended.
 
 

 
 


