
UNITED STATES  
SECURITIES AND EXCHANGE COMMISSION  
Washington, D.C. 20549  
   
FORM 8-K  
   
CURRENT REPORT  
Pursuant to Section 13 OR 15(d)  
of the Securities Exchange Act of 1934  
   
Date of Report:   November 15, 2017  
   
  file_0.jpg


Real Industry, Inc.  
   
Delaware
 
001-08007
 
46-3783818
(State or other Jurisdiction of Incorporation)
 
(Commission File Number)
 
(IRS Employer Identification No.)
   
 
 
17 State Street, Suite 3811
New York, NY 10004
(Address of principal executive offices) (Zip Code)
   
Registrant’s telephone number, including area code: (805) 435-1255  
 
 
(Former name or former address if changed since last report.)
 
Check the appropriate box below if the Form 8-K filing is intended to simultaneously satisfy the filing obligation of the registrant under any of the following provisions:
   
☐   Written communications pursuant to Rule 425 under the Securities Act (17 CFR 230.425)
   
☐   Soliciting material pursuant to Rule 14a-12 under the Exchange Act (17 CFR 240.14a-12)
   
☐   Pre-commencement communications pursuant to Rule 14d-2(b) under the Exchange Act (17 CFR 240.14d-2(b))
   
☐   Pre-commencement communications pursuant to Rule 13e-4(c) under the Exchange Act (17 CFR 240.13e-4(c))
Indicate by check mark whether the registrant is an emerging growth company as defined in Rule 405 of the Securities Act of 1933 ( §  230.405 of this chapter) or Rule 12b-2 of the Securities Exchange Act of 1934 ( §  240.12b-2 of this chapter).
Emerging growth company ☐  
If an emerging growth company, indicate by check mark if the registrant has elected not to use the extended transition period for complying with any new or revised financial accounting standards provided pursuant to Section 13(a) of the Exchange Act. ☐    


 
 

 


   
Item 1.01    Entry into a Material Definitive Agreement.
The information set forth below in Item 1.03 of this Current Report on Form 8-K (this “Form 8-K”) regarding the DIP Financing Agreement and the conversion of the Debtors’ Existing ABL Facility is incorporated herein by reference. All capitalized terms not otherwise defined in this Item 1.01 shall have the meaning provided in Item 1.03.
 
On November 15, 2017, Real Alloy Germany GmbH entered into an amendment (the “Factoring Amendment”) to the Factoring Agreement dated as of February 27, 2015 with TARGO Commercial Finance AG, as successor in interest to GE Capital Bank AG (the “Factoring Agreement”).  Pursuant to the Factoring Amendment, the parties agreed that it would no longer be a “cross-default” under the Factoring Agreement if Real Alloy becomes a debtor-in-possession under Chapter 11 of Title 11 of the United States Code (the “Bankruptcy Code”), provided that Real Alloy enters into a debtor-in-possession credit agreement approved by a bankruptcy court.
 
The foregoing description of the Factoring Amendment does not purport to be complete and is qualified in its entirety by reference to the Factoring Agreement, which is filed as Exhibit 10.1 to this Current Report on Form 8-K, and is incorporated herein by reference.
 
Item 1.03  Bankruptcy or Receivership.
On November 17, 2017 (the “Petition Date”), Real Industry, Inc. (the “Company”) and Real Alloy Intermediate Holding, LLC, Real Alloy Holding, Inc. and its U.S. wholly owned subsidiaries (collectively,  “Real Alloy” and, together with the Company, the “Debtors”) filed voluntary petitions in the United States Bankruptcy Court for the District of Delaware (the “Bankruptcy Court”) seeking relief under Chapter 11 of the Bankruptcy Code.  Real Alloy’s Germany, United Kingdom, Norway, Canada and Mexico operations and its Goodyear, Arizona joint venture are not included in these filings.  These cases (the “Chapter 11 Cases”) are being jointly administered. The Debtors will continue to operate their businesses as “debtors-in-possession” under the jurisdiction of the Bankruptcy Court and in accordance with the applicable provisions of the Bankruptcy Code and orders of the Bankruptcy Court.
 
In connection with the Chapter 11 Cases, the Debtors filed various “first day” motions seeking Bankruptcy Court approval, including, without limitation, approval of debtor-in-possession financing on the terms set forth in (i) that certain term sheet for a Senior Secured Super-Priority Debtor-in-Possession Note Purchase Agreement (the “Note Purchase Agreement”), by and among Real Alloy Holding, Inc. as issuer and certain holders of Real Alloy Holding’s outstanding senior secured 10.0% notes (the “Existing Notes”) as purchasers  (the “Purchasers”), and (ii)  that certain Debtor-in-Possession ABL Credit Agreement (the “ABL Credit Agreement”, and together with the Note Purchase Agreement, the “DIP Financing Agreements”) by and among Real Alloy as borrowers and Bank of America N.A. as lender (the “Lender” or “Bank of America”).  The DIP Financing Agreements will provide for approximately $365 million in debtor-in-possession financing (the “DIP Financing”), which includes the conversion of Real Alloy’s existing ABL facility with the Lender (as set forth in the Revolving Credit Agreement, dated as of March 14, 2017, by and among Real Alloy and the other borrowers thereunder and Bank of America; such facility, the “Existing ABL Facility”), up to $85 million in new notes and the “roll-up” of $170 million in Existing Notes into new notes (“Roll-Up Notes”).  Up to $50 million of the DIP Financing will become available upon the satisfaction of customary conditions precedent thereto, including the entry of an order of the Bankruptcy Court approving the DIP Financing on an interim basis, which such interim approval was sought on the Petition Date and is expected to be heard by the Bankruptcy Court on November 20, 2017, with the balance of the DIP Facility due upon entry of a final order. For the avoidance of doubt, the Company is not a borrower, guarantor or credit party under the DIP Financing.
 
The proceeds of the DIP Financing will be used by Real Alloy for (i) general working capital and operational expenses; (ii) administration of the Chapter 11 Cases (other than the Chapter 11 case of the Company);  (iii) refinancing certain existing prepetition debt; and (iv) costs, expenses, and all other payment amounts contemplated in the DIP Financing Agreement, in any such case, in accordance with a 13-week cash flow and operating forecast in form and substance approved by the Lender and Purchasers (subject to any variances permitted by the DIP Financing Agreement).
 
The maturity date of the loans and notes made under the DIP Financing is the earlier of six months from the Petition Date and the closing date of a sale of the Real Alloy business. The outstanding principal on the notes under the Note Purchase Agreement will bear interest at a rate of 11.5% per annum payable monthly in cash in arrears.  The Roll-Up Notes will bear interest at a rate of 10.0% per annum accrued monthly and payable at maturity.  The outstanding principal on the loans under the ABL Credit Agreement will bear interest at a rate of either (1) the Base Rate (as defined below) plus 2.25% or (2) the LIBOR plus 3.25%.


 
 

 


 
The “Base Rate” is equal to the greater of (a) the prime rate, (b) the federal funds rate plus 0.50%, and (c) the LIBOR rate for a 30-day interest period. “LIBOR” means the per annum rate of interest equal to the London Interbank Offered Rate or comparable or successor rate as published on the applicable Reuters screen page for such interest period.   
 
The DIP Financing is subject to certain customary covenants and events of default as set forth in the DIP Financing Agreement.
 
The foregoing descriptions of the term sheets for the ABL Credit Agreement and Note Purchase Agreement comprising the DIP Financing Agreements do not purport to be complete and are qualified in their entirety by reference to the term sheets for the ABL Credit Agreement and Note Purchase Agreement filed hereto as Exhibit 10.2 and Exhibit 10.3,  respectively, and are incorporated herein by reference.
 
Item 2.04     Triggering Events That Accelerate or Increase a Direct Financial Obligation or an Obligation under an Off-Balance Sheet Arrangement.
The filing of the Chapter 11 Cases is an “Event of Default” under the Existing ABL Facility.  The occurrence of an Event of Default in connection with a voluntary bankruptcy proceeding under the Existing ABL Facility automatically triggers the unpaid principal amount of all outstanding loans and all interest accrued and unpaid thereon to become immediately due and payable, and Bank of America may seek bankruptcy court authority to exercise all rights and remedies available to it under the agreement, including by enforcing any rights to the collateral provided under the agreement.
 
The filing of the Chapter 11 Cases is also an “Event of Default” under the Existing Notes pursuant to the Indenture dated as of January 8, 2015 between Real Alloy Holding, Inc., Real Alloy Intermediate Holding, LLC, and Wilmington Trust, National Association (“Wilmington Trust”), as trustee and notes collateral trustee (the “Indenture”).  The occurrence of an Event of Default in connection with a voluntary bankruptcy proceeding under the Existing Notes automatically triggers the unpaid principal and accrued but unpaid interest on all the Existing Notes to be due and payable, and Wilmington Trust, as trustee and notes collateral trustee, may seek bankruptcy court authority to exercise all rights and remedies available to it under the Indenture, including by enforcing any rights to the collateral provided under the Indenture or related agreements.
 
Item 5.02   Departure of Directors or Principal Officers; Election of Directors; Appointment of Officers; Compensatory Arrangements of Certain Officers.
 
Effective November 16, 2017, the Company appointed Michael Hobey as President and interim Chief Executive Officer and entered into a new employment agreement with Mr. Hobey (the “Hobey Agreement”), which provides for (i) an annual base salary of $175,000 payable by the Company for service as President and interim Chief Executive Officer of the Company and (ii) an annual base salary of $343,000 payable by Real Alloy for service as Executive Vice President and Chief Financial Officer of Real Alloy.  The Hobey Agreement provides that Mr. Hobey will be eligible for the key employee incentive program for Real Alloy that is expected to be approved by the Bankruptcy Court, which program will be based on specific individual and corporate performance criteria as recommended and approved by the compensation committee of the Company’s Board of Directors.  The new employment agreement does not provide for any severance obligations to Mr. Hobey in the event of the subsequent termination of his employment with the Company and/or Real Alloy.  Mr. Hobey’s new employment agreement supersedes and replaces any prior contractual arrangements with the Company and/or Real Alloy, including, without limitation, the Company’s Management Continuity Plan, effective as of May 19, 2016 (the “Management Continuity Plan”) and his prior letter agreement with the Company, dated as of February 27, 2015.
 
Effective November 16, 2017, Kyle Ross entered into a new employment agreement with the Company (the “Ross Agreement”), which provides for an annual base salary of $400,000 payable by the Company.  Mr. Ross will continue to serve as Chief Investment Officer of the Company but will no longer serve as President or Chief Executive Officer of the Company.  Mr. Ross also resigned from the Board of Directors of the Company effective as of November 16, 2017.  Mr. Ross’ resignation from the Board was not due to any disagreement with the Company on any matter relating to the Company’s operations, policies or practices.  The Ross Agreement provides that Mr. Ross’s employment shall not be terminated earlier than 90 days after the effective date of the Ross Agreement, other than for cause.  The Ross Agreement does not provide for any severance obligations to Mr. Ross in the event of the subsequent termination of his employment with the Company.  The Ross Agreement supersedes and replaces any prior contractual arrangements with the Company, including, without limitation, the Company’s Management Continuity Plan and his prior September 13, 2016 letter agreement and his August 1, 2015 Evergreen Employment Agreement with the Company.
 


 
 

 


Effective November 16, 2017, the Company entered into a new employment agreement with Kelly G. Howard, the Company’s General Counsel, Executive Vice President and Secretary (the “Howard Agreement”), which provides for an annual base salary consisting of $325,000.  The Howard Agreement provides that Ms. Howard’s employment shall not be terminated earlier than 90 days after the effective date of the Howard Agreement, other than for cause. The Howard Agreement does not provide for any severance obligations to Ms. Howard in the event of the subsequent termination of her employment with the Company.  The Howard Agreement supersedes and replaces any prior contractual arrangements with the Company, including, without limitation, the Management Continuity Plan and her prior December 12, 2016 letter agreement with the Company.
 
Effective as of November 15, 2017, John Miller, the Company’s Executive Vice President of Operations, resigned from the Company. 
 
The foregoing descriptions of the Hobey Agreement, Ross Agreement and Howard Agreement do not purport to be complete and are qualified in their entirety by reference to such agreements filed hereto as Exhibits 10.4, 10.5 and 10.6, respectively, and which are incorporated herein by reference.
 
 
Item 7.01  Regulation FD Disclosure.
 
Additional information on the Chapter 11 Cases, including access to documents filed with the Bankruptcy Court and other general information about the Chapter 11 Cases, is available at a website administered by the Company’s claims agent, Prime Clerk, at cases.primeclerk.com/realindustry.
 
On November 17, 2017, the Company issued a press release announcing the filing of the Chapter 11 Cases. A copy of the press release is furnished hereto as Exhibit 99.1.
 
The information in Item 7.01 of this Form 8-K is being furnished and shall not be deemed “filed” for purposes of Section 18 of the Securities Exchange Act of 1934, as amended (the “Exchange Act”), or otherwise subject to the liabilities of such section. The information in Item 7.01 of this Form 8-K shall not be incorporated by reference into any filing under the Securities Act of 1933, as amended, or the Exchange Act, regardless of any incorporation by reference language in any such filing.
 
 
Item 9.01  Financial Statements and Exhibits.  
(d) EXHIBITS.  The following exhibits are filed herewith:
Exhibit 10.1 Amendment Agreement to the Factoring Agreement, dated November 15, 2017, by and between Real Alloy Germany GmbH and TARGO Commercial Finance AG.
Exhibit 10.2 Term Sheet dated November 17, 2017 for the ABL Credit Agreement for the Real Alloy Debtors.
Exhibit 10.3 Term Sheet dated November 17, 2017 for the Note Purchase Agreement for the Real Alloy Debtors.
Exhibit 10.4 Employment Agreement, dated November 16, 2017, by and between Michael J. Hobey and Real Industry, Inc.
Exhibit 10.5 Employment Agreement, dated November 16, 2017, by and between Kyle Ross and Real Industry, Inc.
Exhibit 10.6 Employment Agreement, dated November 16, 2017, by and between Kelly G. Howard and Real Industry, Inc.
Exhibit 99.1 Real Industry, Inc. Press Release dated November 17, 2017.
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Exhibit No.    
Description of Exhibit                                                                                                                                                                                 
10.1
Amendment Agreement to the Factoring Agreement, dated November 15, 2017, by and between Real Alloy Germany GmbH and TARGO Commercial Finance AG.  
10.2
Term Sheet dated November 17, 2017 for the ABL Credit Agreement for the Real Alloy Debtors.  
10.3
Term Sheet dated November 17, 2017 for the Note Purchase Agreement for the Real Alloy Debtors.
10.4
Employment Agreement, dated November 16, 2017, by and between Michael J. Hobey and Real Industry, Inc.
10.5
Employment Agreement, dated November 16, 2017, by and between Kyle Ross and Real Industry, Inc.
10.6
Employment Agreement, dated November 16, 2017, by and between Kelly G. Howard and Real Industry, Inc.
99.1
Real Industry, Inc. Press Release dated November 17, 2017.
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Pursuant to the requirements of the Securities Exchange Act of 1934, the Registrant has duly caused this report to be signed on its behalf by the undersigned thereunto duly authorized.
   
   
 
 
 
 
 
 
 
 
 
 
REAL INDUSTRY, INC.
 
 
 
 
Date: November 17, 2017
 
By:
/s/ Michael J. Hobey
 
 
Name:
Michael J. Hobey
 
 
Title:
President and interim Chief Executive Officer
 
   
   
   
   
 


 
 


 
EXHIBIT 10.1
AMENDMENT AGREEMENT TO THE FACTORING AGREEMENT
between
TARGO Commercial Finance AG (formerly GE Capital Bank AG)
 Heinrich-von-Brentano-Straße 2, 55130 Mainz, Germany
-hereinafter referred to as “ TARGOCF ”-
and
Real Alloy Germany GmbH (formerly known as Aleris Recycling (German Works) GmbH)
 Aluminiumstraße 3, 41515 Grevenbroich, Germany  
 - hereinafter referred to as " ORIGINATOR "-
TARGOCF and the ORIGINATOR have entered into a factoring agreement dated 25/26 February 2015 (hereinafter referred to, and together with, all addenda, amendment and supplementary agreements made prior to the date hereof, as the " Factoring Agreement "). The provisions set out in this agreement will prevail over any conflicting provisions in the Factoring Agreement . Unless defined otherwise in this agreement, terms in italics have the meaning given to them in Part F (Definitions) of the Factoring Agreement .


A.

Amendments to the Factoring Agreement
With immediate effect the following changes apply to the Factoring Agreement :  


1.

Clause 19.3  (b) is amended and restated as follows:
“any financing arrangements with any other financial institutions including security agreements. Promptly upon any refinancing of the Indenture  (or the notes issued under the Indenture )  or the GECC Credit Facility ,  the ORIGINATOR will provide (i) a no-conflict opinion from a reputable law firm in form and substance similar to the opinion issued by McGuireWoods LLP on 27 February 2015 as a condition precedent under this factoring agreement (reasonably prior to the signing of the documentation of any such refinancing the ORIGINATOR will provide to TARGO Commercial Finance AG a draft of such opinion for review) and (ii) a certificate issued by Real Alloy Holding, Inc. in form and substance similar to the certificate issued as a condition precedent under this factoring agreement confirming, inter alia, that the Receivables are not subject to any group company’s or third party’s right and that there is no conflict with any other financing;  the above shall apply mutatis mutandis to a debtor in possession credit-agreement  in case Real Alloy Holding, Inc. (an intermediate parent of the Originator) becomes a debtor in possession under Chapter 11 US Bankruptcy Code and enters in connection therewith into a debtor in possession-credit agreement as approved by the competent bankruptcy court .”


2.

The definition of “ GECC Credit Facility” is amended and restated as follows:
“ GECC Credit Facility:   A revolving credit facility entered into on or about 27 February 2015 of this Agreement between (among others) Aleris Recycling, Inc., Aleris Recycling Bens Run, LLC, Aleris Specialty Products, Inc., Aleris Specification Alloys, Inc., ETS Schaefer, LLC, Aleris Specification Alloy Products Canada Company and General Electric Capital Corporation (as amended from time to time). This definition also covers any refinancings of the financing



 

 
 

mentioned in the preceding sentence (including, for the avoidance of doubt, any refinancings of such refinancings).”


3.

The definition of “ Indenture ” is amended and restated as follows:
“ Indenture :   The indenture dated as of 8 January 2015 and entered into between (among others) Real Alloy Holding, Inc. (f/k/a SGH Acquisition Holdco, Inc. and a successor by merger to SGH Escrow Corporation) as issuer and Wilmington Trust, National Association as trustee and notes collateral trustee (as amended from time to time). Such indenture   governs, inter alia , the issue of USD 305,000,000.00 senior secured notes. This definition also covers any refinancing of the financings mentioned in the preceding sentences (including, for the avoidance of doubt, any refinancings of such refinancings).”


4.

The definition of „ Cross-Default ” is amended and restated as follows: 
“ Cross-Default : (i) an event of default (however described) has occurred under any of the GECC Credit Facility or the Indenture provided that such event of default has not been remedied or waived in accordance with the relevant document,  or (ii) any of the  GECC Credit Facility or the Indenture  (or the notes issued under the Indenture )  terminates or is terminated for whatever reason prior to its express maturity unless fully refinanced on materially similar terms at the time of termination or (iii) any of the GECC Credit Facility or the Indenture (or the notes issued under the Indenture )  is not fully refinanced on materially similar terms at least six (6) months prior to its respective express maturity ,  provided however that the events as described under (i) to (iii) above are deemed to be no cross default in case Real Alloy Holding, Inc. (an intermediate parent of the Originator) becomes a debtor in possession under Chapter 11 US Bankruptcy Code and enters in connection therewith into a debtor in possession-credit agreement as approved by the competent bankruptcy court” .   


B.

Governing Law, Jurisdiction
This agreement is governed by German law. The courts of Mainz, Germany will have jurisdiction.


C.

Severability
Should any provisions of this agreement be or become wholly or partly invalid, the validity and effectiveness of the remaining provisions will not be affected thereby. The invalid provision shall be replaced by such valid and effective provision which comes closest to the economic terms that the parties intended . The same principles will apply if this addendum contains a gap.

 
 
Mainz, 15/11/2017
Grevenbroich, November 15, 2017
 
 
 
 
/s/ Alessandro Annunziata
 
/s/ Steffen Ahnert
/s/ Russell Barr
 
 
TARGO Commercial Finance AG
Real Alloy Germany GmbH
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EXHIBIT 10.2
DEBTOR-IN-POSSESSION FINANCING
TERM SHEET
This Term Sheet is dated November 17, 2017, and is addressed to Real Alloy Holding, Inc. by Bank of America, N.A. (" BANA ").  Unless otherwise defined herein, capitalized terms used herein and in the accompanying Annexes shall have the meanings set forth in the Existing Revolving Credit Agreement (as defined below).
The terms set forth in this Term Sheet are being provided as part of a comprehensive proposal, each element of which is consideration for the other elements and an integral aspect of the proposed DIP Revolving Facility (as defined below). 
 
This Term Sheet provides an outline of a proposed split-lien, senior secured, super-priority revolving facility, and, does not purport to summarize all the terms, conditions, representations, warranties and other provisions with respect to the transactions referred to herein.  This Term Sheet is for discussion purposes only, and is non-binding, and is neither an expressed nor implied offer with regard to any financing, to arrange, provide or purchase any loans in connection with the transactions contemplated hereby or to arrange, provide or assist in arranging or providing the potential financing described herein.  Without limiting the generality of the foregoing, proposals contained herein shall be subject to, among other things, obtaining any necessary credit and court approvals.  Any agreement to provide the DIP Revolving Facility or any other financing arrangement will be subject to the execution and delivery of (i) definitive documentation satisfactory to the DIP Revolving Agent (as defined below) in its sole discretion and (ii) an order of the Bankruptcy Court (as defined below) satisfactory to the DIP Revolving Agent in its sole discretion.
 
 
 
Borrowers
Real Alloy Holding, Inc., Real Alloy Recycling, Inc., Real Alloy Specialty Products, Inc., Real Alloy Specification, Inc., and EST Schaefer, LLC  (collectively, the " Company " or the " Borrowers " or the " Debtors "), each as a debtor and debtor-in-possession in cases for which joint administration will be requested (collectively, the " Cases ") pending as of the filing date (the " Petition Date ") under chapter 11 of the United States Bankruptcy Code (11 U.S.C. §§ 101, et seq., " Bankruptcy Code ") in the United States Bankruptcy Court for the District of Delaware (" Bankruptcy Court ").
Guarantors
All guarantors under the Existing Revolving Facility and Real Alloy Canada Ltd. (collectively, the " Guarantors " and each a " Guarantor ").  Such Guarantors, together with Borrower, are referred to herein as each a " Loan Party " and collectively, the " Loan Parties ."  Such guarantees shall be joint and several.
DIP Revolving Agent and DIP Revolving Lenders
BANA and such other Lenders acceptable to BANA (if any) would be the " DIP Revolving Lenders."  BANA would act as the agent for the DIP Revolving Lenders (in such capacity, the " DIP Revolving Agent ").
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Existing Revolving Facility
The senior secured revolving loan facility under that certain Revolving Credit Agreement dated as of March 14, 2017, among the Borrowers, Existing Revolving Agent and Existing Revolving Lenders (the " Existing Revolving Credit Agreement ") pursuant to which existing revolving loans and other obligations are outstanding thereunder as of the Petition Date, plus accruing postpetition interest, fees, costs and other charges payable thereunder (the " Existing Revolving Obligations ").
Existing Indenture
The term notes (" Existing Notes ") issued pursuant to the Indenture Documents.
Existing Intercreditor Agreement
The Intercreditor Agreement (" Existing Intercreditor Agreement ") dated as of February 27, 2015, as amended, restated, supplemented or otherwise modified to date, among Wilmington Trust, N.A. ( "Notes Collateral Trustee" ), Existing Revolving Agent, and certain of the Loan Parties.
DIP Revolving Facility
The DIP Revolving Lenders will ratably provide Borrowers a super-priority, secured, debtor-in-possession revolving credit facility (the " DIP Revolving Facility ") with a maximum credit amount (" Maximum Credit Amount ") of $110,000,000 .
Advances under the DIP Revolving Facility (" DIP Revolving Loans ") would be available up to a maximum amount outstanding at any one time equal to (i) the lesser of (A) the Maximum Credit Amount, and (B) the amount of the Postpetition Borrowing Base (as defined below), minus (ii )   an amount equal to (A) the aggregate amount of the Existing Revolving Obligations (it being understood that the Postpetition Borrowing Base will be reduced by the amount of outstanding Existing Revolving Obligations accruing after the Petition Date only to the extent such obligations have not been paid when due) plus (B) the aggregate principal amount of the outstanding DIP Revolving Loans (such sum, the " DIP Revolving Availability ").  T he Borrowers would only be permitted to request that the DIP Revolving Lenders make DIP Revolving Loans to the extent required to pay, when due, those expenses enumerated in the Approved Budget (as defined below) and as may otherwise be permitted or required by the Orders (as defined in Annex C). All cash consisting of proceeds of the categories of assets described in the definition of ABL Priority Collateral in the Existing Revolving Credit Agreement coming into the possession or control of the Debtors shall be applied to reduce the Existing Revolving Obligations (otherwise referred to a " Gradual Roll-up ") until entry of the " Final Order " described in Annex C , at which time a DIP Revolving Facility advance shall be used to fully repay any remaining Existing Revolving Obligations. As between the Existing Revolving
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Obligations and DIP Revolving Loans, applications shall be made first to the Existing Revolving Obligations until paid in full.
The DIP Revolving Facility will be evidenced by a credit agreement (the " DIP Revolving Credit Agreement "), security documents, guarantees and other legal documentation (collectively, together with the DIP Revolving Credit Agreement, the " DIP Revolving Loan Documents ") required by the DIP Revolving Agent and the DIP Revolving Lenders, which DIP Revolving Loan Documents shall be in form and substance consistent with this term sheet and otherwise substantially similar to the Existing Revolving Credit Agreement and documents under the Existing Revolving Facility.
DIP Term Facility
A new money, non-amortizing, term loan facility in an aggregate principal amount equal to $255,000,000 , comprised of $65,000,000 of "new money" loans in respect of U.S. operations and up to $20,000,000 of "new money" loans in respect of European funding needs, plus up to $170,000,000 of loans representing a "roll-up" of a portion of the Existing Notes held by the DIP Term Lenders (as defined below), the interest on such "roll-up" portion being PIK interest (the " DIP Term Facility" ), to be funded by term lenders ( "DIP Term Lenders" ) and secured on a basis in accordance with the terms hereof. The agent for the DIP Term Lenders (in such capacity, the " DIP Term Agent " ) would be required to be reasonably acceptable to DIP Revolving Agent.  Up to $50,000,000 of the "new money" loans under the DIP Term Facility will be funded by the DIP Term Lenders to an account that may be accessed by the Borrowers for U.S. needs upon entry of, but subject to, the terms of the Interim Order (as defined in Annex C ).
No repayment of the Existing Indenture or the DIP Term Facility would be permitted with proceeds of the DIP Revolving Facility or DIP Revolving Collateral on which DIP Revolving Agent holds a lien senior to the DIP Term Facility or the Existing Indenture.
Promptly upon the closing of the DIP Term Facility, approximately $17-18 million of advances under the DIP Term Facility (" DIP Term Loans ") will be advanced to Borrowers for immediate liquidity needs, and another $17-18 million of DIP Term Loans will pay down the Existing Revolving Facility to and, therefore, create availability under the DIP Revolving Facility.  Otherwise, except to the extent necessary to eliminate any Overadvance (as defined in the DIP Revolving Credit Agreement), no repayment of the Existing Revolving Obligations would be required to be made with any proceeds of the DIP Term Facility or (until the Existing Indenture and DIP Term Facility are paid in full) the "Notes Priority Collateral" (as defined in the Existing Intercreditor Agreement).
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Closing Date
On or before November 20, 2017, or such later date as may be mutually agreed upon by the Debtors, the DIP Term Agent and the DIP Revolving Agent (the " Closing Date ").
Maturity
All DIP Revolving Obligations (as defined below) will be due and payable in full in cash on the earliest date to occur (the " Maturity Date ") of (i) six (6) months from the Petition Date, (ii) the consummation of any sale of all or substantially all of the DIP Revolving Collateral of the Debtors pursuant to Section 363 of the Bankruptcy Code, (iii) if the Final Order has not been entered, the date that is thirty-five (35) calendar days after the Petition Date, (iv) the acceleration of the DIP Revolving Loans and the termination of the DIP Commitments upon the occurrence of an event referred to below under "Termination", and (v) the effective date of any Plan of any Loan Party, unless otherwise agreed by DIP Revolving Agent (any such date, the " DIP Revolving Termination Date ").  Principal of, and accrued interest on, the DIP Revolving Loans and all other amounts owing to the DIP Revolving Agent and/or the DIP Revolving Lenders under the DIP Revolving Facility shall be payable on the DIP Revolving Termination Date.
Postpetition  Borrowing Base
Same as "U.S. Borrowing Base" and "Canadian Borrowing Base" under the Existing Revolving Credit Agreement but (i) determined taking into account all applicable (prepetition and postpetition) assets of Borrowers and Canadian Guarantors among the categories described in the definition of ABL Priority Collateral in the Existing Revolving Credit Agreement, and (ii) implementing a $7,500,000 availability block until a "Stalking Horse" (as defined in Annex D ) is approved by the Bankruptcy Court in accordance with Annex D , and upon such approval of a Stalking Horse, implementing a $5,000,000 availability block; provided , that, reserves may also be established for accrued and accruing Carve-Outs, 503(b)(9) claims and other administrative expenses of, or prepetition claims against, the Debtors that are required to be paid from proceeds of the DIP Revolving Facility or the DIP Revolving Collateral.
Letters of Credit and Bank Product Obligations
Same as under Existing Revolving Credit Agreement.  All Existing Revolving Obligations consisting of contingent Existing Revolving Obligations (including Existing Revolving Obligations for Letters of Credit and Bank Product Obligations (each as defined in the Existing Revolving Credit Agreement)) would be deemed assumed by Borrower and reissued or otherwise incurred under the DIP Revolving Facility and, effective upon such deemed assumption and deemed reissuance and incurrence, such amount would be deemed refinanced for purposes of the Existing Intercreditor Agreement.
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Optional Prepayment
The DIP Revolving Facility may be prepaid (in accordance with the priorities herein) and the commitments under the DIP Revolving Facility may be terminated in whole at any time upon at least 3 business days’ prior written notice to DIP Revolving Agent; provided , however, if such prepayment is permanent and is accompanied by a termination of all commitments under the DIP Revolving Facility and repayment in full of the Existing Revolving Facility; provided ,   further that such notice may be conditioned upon the occurrence or non-occurrence of any event specified therein (including the effectiveness of other credit facilities).
Mandatory Prepayments
Subject to the terms and conditions of the Existing Intercreditor Agreement and Orders, the DIP Revolving Facility will contain customary mandatory prepayment events for financings of this type (including immediate repayment of any over-formula amounts) substantially similar to the Existing Revolving Credit Agreement, including, without limitation, prepayments from proceeds of non-ordinary course dispositions of DIP Revolving Collateral.
Mandatory prepayments will be applied, first, to the outstanding balance of the Existing Revolving Obligations in permanent reduction thereof, and, then, to the outstanding balance of the DIP Revolving Loans without a corresponding reduction of commitments under the DIP Revolving Facility.
Use of Proceeds
To (i) refinance the Existing Revolving Obligations upon entry of a Final Order, (ii) fund certain fees and expenses associated with the DIP Revolving Facility, and (iii) to pay for administrative expenses incurred by the Company during the Cases and set forth in the Approved Budget.
Notwithstanding the foregoing, no portion or proceeds of the DIP Revolving Facility, DIP Term Facility, the Carve-Out (as defined below), the DIP Revolving Collateral (as defined below) or the assets securing the DIP Term Facility may be used in connection with the investigation (including discovery proceedings), initiation or prosecution of any claims, causes of action, adversary proceedings or other litigation against the Existing Revolving Agent, Existing Revolving Lenders, DIP Revolving Agent, DIP Revolving Lenders, except for $50,000 permitted for costs of a committee incurred investigating the Existing Revolving Agent, Existing Revolving Lenders, the Existing Revolving Obligations and the liens securing the same.
Fees and Interest Rates
As set forth on Annex A-I .
Collateral
Subject to the Carve-Out (as defined below), all obligations of the Debtors to the DIP Revolving Lenders and DIP Revolving Agent under
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the DIP Revolving Facility, including, without limitation, all principal and accrued interest, premiums (if any), costs, fees and expenses or any other amounts due under the DIP Revolving Facility, as well as cash management services, hedges and other bank products provided by the DIP Revolving Lenders (collectively, the " DIP Revolving Obligations ") shall be secured by the following (the   " DIP Revolving Collateral "):
i. pursuant to section 364(c)(3) of the Bankruptcy Code, a junior perfected lien on, and security interest in, all present and after-acquired property of the Debtors, wherever located, that consist of the categories of assets described in the definition of North America ABL Priority Collateral in the Existing Intercreditor Agreement, junior only (except as otherwise set forth in the Orders) to the liens securing the Existing Revolving Obligations (the “ Existing Revolving Liens ”), replacement liens granted to secure the Existing Revolving Obligations, and to valid, perfected and enforceable and unavoidable liens existing as of the Petition Date in favor of any third party creditor, to the extent any such lien is senior to the Existing Revolving Liens (“ Permitted Priority ABL Liens ”);
ii. pursuant to section 364(c)(3) of the Bankruptcy Code, a junior perfected lien on, and security interest in, all present and after-acquired property of the Debtors, wherever located, that consist of the categories of assets described in the definition of Notes Priority Collateral in the Existing Intercreditor Agreement, junior only (except as otherwise set forth in the Orders) to the liens securing the DIP Term Facility, to liens securing the Existing Indenture and replacement liens granted to secure the Existing Indenture, (the “ Existing Term Liens ”), and to valid, perfected and enforceable and unavoidable liens existing as of the Petition Date in favor of any third party creditor, to the extent any such lien is senior to the Existing Term Liens (the “ Permitted Priority Term Liens ”) ; and
iii. pursuant to section 364(c)(2) of the Bankruptcy Code, a first priority perfected lien on, and security interest in, all other property of the Debtors, wherever located (including, upon entry of the Final Order, proceeds of avoidance actions under chapter 5 of the Bankruptcy Code), not subject to a lien or security interest on the Petition Date, which lien to secure the DIP Revolving Obligations shall be pari passu with the lien of the DIP Term Agent on such assets .
Superpriority DIP Claims
All of the claims of the DIP Revolving Lenders on account of the DIP Revolving Obligations shall be entitled to the benefits of section 364(c)(1) of the  Bankruptcy Code, having a superpriority over any and
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all administrative expenses of the kind that are specified in sections 105, 326, 328, 330, 331, 503(b), 506(c), 507(a), 507(b), 546(c), 726, 1114 or any other provisions of the Bankruptcy Code (the " Superpriority DIP Claims "), subject only to the Carve-Out.
The Superpriority DIP Claims will, at all times during the period that the DIP Revolving Loans remain outstanding, remain senior in priority to all other claims or administrative expenses; provided   that such Superpriority DIP Claims will, at all times during the period that the DIP Revolving Loans remain outstanding, rank pari passu  with any superpriority administrative expense claims under Bankruptcy Code 364(c)(1) of the Bankruptcy Code of the DIP Term Lenders on account of the obligations under the DIP Term Facility.
Bank Products; Cash Dominion
Debtors will maintain their primary depository and treasury management relationships with Bank of America, N.A. or one of its affiliates or maintain or such other depository institutions; provided , that the Orders shall provide that account control agreements in favor of the Existing Revolving Agent shall be deemed also in favor of the DIP Revolving Agent.
Bank Products will otherwise be substantially the same as set forth in the Existing Revolving Credit Agreement.
DIP Revolving Agent shall at all times have full cash dominion with respect to all Borrowers and Canadian Guarantors, other than with respect to any segregated account established specifically to hold advances under the DIP Term Facility until used by Borrowers.
Carve-Out
DIP Revolving Agent will not require specific reserves against availability on account of any carveouts for professionals in the Bankruptcy Case (" Carve-Out ").  All Carve-Out amounts will be paid from proceeds DIP Term Facility and the Notes Priority Collateral.
Investigation Rights
The official committee of unsecured creditors appointed in the Cases (the " Committee ") shall have a maximum of sixty (60) calendar days from the date of the Committee’s appointment, but in no event later than seventy-five (75) calendar days from the Petition Date (the " Committee Investigation Period ") to investigate and commence an adversary proceeding or contested matter, as required by the applicable Federal Rules of Bankruptcy Procedure, and challenge (each, a " Challenge ") the findings, the Debtors’ stipulations, or any other stipulations contained in the Orders, including, without limitation, any challenge to the validity, priority or enforceability of the liens securing the obligations under the Existing Revolving Loan Facility or the DIP Revolving Facility, or to assert any claim or cause of action against the Existing Revolving Agent, DIP Revolving Agent, or the Existing Revolving Lenders or DIP Revolving Lenders (the " ABL Released
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Parties ") arising under or in connection with the Existing Revolving Facility or the DIP Revolving Facility, as the case may be, whether in the nature of a setoff, counterclaim, or otherwise.  If the Chapter 11 Cases are converted to cases under chapter 7 of the Bankruptcy Code prior to the latest date by which the Committee Investigation Period would end pursuant to the immediately preceding sentence, then any chapter 7 trustee appointed in such converted cases shall have a maximum of sixty (60) days (the “ Ch. 7 Investigation Period ” and, together with the Committee Investigation Period, the “ Investigation Period ”) after the date that the Chapter 11 Cases are converted to bring any such Challenge.  The Investigation Period may only be extended: (a) with the prior written consent of counsel to the DIP Revolving Agent, as memorialized in an order of the Bankruptcy Court, or (b) pursuant to an order of the Bankruptcy Court upon a showing of good cause for such extension.  Except to the extent asserted in an adversary proceeding or contested matter filed during the Investigation Period, upon the expiration of such applicable Investigation Period (to the extent not otherwise waived or barred), (i) any and all Challenges or potential challenges shall be deemed to be forever waived and barred; (ii) all of the agreements, waivers, releases, affirmations, acknowledgements and stipulations contained in the Orders shall be irrevocably and forever binding on the Debtors, the Committee and all parties-in-interest and any and all successors-in-interest as to any of the foregoing, including any chapter 7 trustee, without further action by any party or the Bankruptcy Court; (iii) the Existing Revolving Obligations shall be deemed to be finally allowed and the Existing Revolving Liens shall be deemed to constitute valid, binding and enforceable encumbrances, and not subject to avoidance pursuant to the Bankruptcy Code or applicable non-bankruptcy law; and (iv) the Debtors shall be deemed to have released, waived and discharged the ABL Released Parties from any and all claims and causes of action arising out of, based upon or related to, in whole or in part, the Existing Revolving Facility or the DIP Revolving Facility.  Notwithstanding anything to the contrary herein: (x) if any Challenge is timely commenced, the stipulations contained in the Final Order shall nonetheless remain binding on all other parties-in-interest and preclusive except to the extent that such stipulations are expressly and successfully challenged in such Challenge; and (y) the ABL Released Parties reserve all of their rights to contest, on any grounds, any Challenge.
Representations and Warranties
The DIP Revolving Credit Agreement will contain customary representations and warranties substantially similar to those contained in the Existing Revolving Credit Agreement, with such modifications to be consistent with the provisions of this Term Sheet (which will be applicable to each Debtor and its subsidiaries) to be made as of (x) the date the Borrower and the Guarantors execute the DIP Revolving Loan Documents and (y) each date upon which Advances are made under the
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DIP Revolving Facility, and in each case consistent with the representations and warranties provided by the Debtors to the DIP Term Lenders in respect of the DIP Term Facility but made applicable to the DIP Revolving Facility.
Affirmative, Negative and Financial Covenants  
The DIP Revolving Credit Agreement will contain customary affirmative, negative and financial covenants substantially similar to those contained in the Existing Revolving Credit Agreement, with such modifications to reflect the provisions of this Term Sheet (which will be applicable to each Debtor and its subsidiaries) and to contain and be consistent with such covenants of the Debtors in favor of the DIP Term Lenders but made applicable to the DIP Revolving Facility, including, without limitation, the following:
 
 Variance tests with respect to the Approved Budget (defined below) on the same terms as provided under the DIP Term Facility, with negative variance thresholds of 15-20% with respect to receipts and 12-20% with respect to disbursements.
 
 
 Without the prior written consent of the DIP Revolving Lenders, not make or permit to be made any change to the Orders or any other order of the Bankruptcy Court with respect to the DIP Revolving Facility.
 
 
 Not permit the Debtors to seek authorization for, and not permit the existence of, (i) a claim for any administrative expense that is pari passu with or senior to the Superpriority DIP Claims, except for the Carve-Out, or (ii) any lien on any DIP Revolving Collateral having a priority equal or senior to the liens in favor of the DIP Revolving Agent (on behalf of the DIP Revolving Lenders) in respect of the DIP Revolving Obligations, except for the Carve-Out, the Permitted Priority ABL Liens, the Permitted Priority Term Liens, and the Existing Revolving Liens all on the basis set forth herein.
 
Financial Reporting Requirements
The Borrower shall provide to the DIP Revolving Agent for the benefit of the DIP Revolving Lenders the following reporting deliveries (hereinafter the " Financial Reporting Requirements "), in each case substantially similar to the reporting deliveries and requirements agreed to between the Debtors and the DIP Term Lenders in respect of the DIP Term Financing but applicable to the DIP Revolving Lenders in respect of the DIP Revolving Credit Agreement, and in all cases certified by an officer of the Debtors : (i) a weekly Borrowing Base Certificate; (ii) monthly consolidated financial statements of the Debtors and their subsidiaries, within thirty (30) days of month end, certified by the Debtors’ chief financial officer; (iii) quarterly consolidated financial statements of the Debtors and their subsidiaries within forty-five (45) days of fiscal quarter end, certified by the Borrower’s chief financial
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officer; (iv) annual audited consolidated financial statements of the Debtors and their subsidiaries within ninety (90) days of fiscal year end, certified with respect to such consolidated statements by independent certified public accountants acceptable to the DIP Revolving Agent which shall not be qualified in any material respect as to scope but may contain a qualification with respect to the Cases; (v) each month thereafter during the Cases, an updated 13-week cash flow forecast, in each case, in form and substance satisfactory to the DIP Revolving Agent at the direction of the DIP Revolving Lenders (the " Weekly Cash Flow Forecast ") for the subsequent 13 week period consistent with the form of the Approved Budget; and (vi) beginning on the second Thursday following the Closing Date, and on each Thursday thereafter, a variance report (the " Variance Report ") setting forth actual cash receipts, sales and disbursements of the Debtors for the prior week and setting forth all the variances, on a line-item and aggregate basis, from the amount set forth for such week as compared to the Approved Budget on a weekly, rolling 4-week, and cumulative basis (which shall be subject to the variances set forth in the DIP Revolving Loan Documents); The Borrower will promptly provide notice to the DIP Revolving Agent of any material adverse change.
All deliveries required pursuant to this section shall be subject to the confidentiality provision in the DIP Revolving Credit Agreement.
Other Reporting Requirements
The DIP Revolving Credit Agreement will contain other reporting requirements substantially similar to those contained in the Existing Revolving Credit Agreement and under the DIP Term Facility (but made applicable to the DIP Revolving Facility), with such modifications to reflect the provisions of this Term Sheet, including, without limitation, with respect to litigation, contingent liabilities, ERISA or environmental events (collectively with the financial reporting information described above, the " Information ").
Chapter 11 Cases Milestones
As set forth on Annex D .
Approved Budget
As used herein, " Approved Budget " means: a 13-week operating budget setting forth all forecasted receipts, sales and disbursements of the Debtors and their subsidiaries on a weekly basis for such 13-week period beginning as of the week of the Petition Date, broken down by week, including the anticipated weekly uses of the proceeds of the DIP Revolving Facility for such period, which shall include, among other things, available cash, cash flow, accrued but unpaid trade payables and ordinary course expenses, total expenses and capital expenditures, fees and expenses relating to the DIP Revolving Facility, fees and expenses related to the Cases, working capital and other general corporate needs and projected Availability during the term of the DIP Revolving Facility, which forecast shall be in form and substance satisfactory to
 


A-10

 



 
the DIP Revolving Agent, together with any Weekly Cash Flow Forecasts that are accepted by DIP Revolving Agent as an Approved Budget.
Events of Default  
The credit agreement governing the DIP Revolving Facility would include such events of default applicable to the Loan Parties and their respective subsidiaries substantially similar to those contained in the Existing Revolving Credit Agreement, and those events of default listed on Annex B (each, an “ Event of Default ”). 
Termination
Upon the occurrence and during the continuance of an event of default under the DIP Revolving Loan Documents, the DIP Revolving Agent may, and at the direction of the DIP Revolving Lenders shall, by written notice to the Borrower, its counsel, the U.S. Trustee and counsel for any statutory committee, terminate the DIP Revolving Facility, declare the obligations in respect thereof to be immediately due and payable and, subject to the immediately following paragraph, exercise all rights and remedies under the DIP Revolving Loan Documents and the Orders.
Marshaling and Waiver of 506(c) Claims
The Orders shall (i) provide that in no event shall the DIP Revolving Agent, the DIP Revolving Lenders, the Existing Revolving Agent, or the Existing Revolving Lenders be subject to the equitable doctrine of "marshaling" or any similar doctrine with respect to the DIP Revolving Collateral or the Working Capital Collateral (as defined in the Existing Intercreditor Agreement), as applicable, (ii) the Interim Order shall approve the waiver of all 506(c) claims on account of amounts covered by the Carve-Out, and (iii) the Final Order shall approve the waiver of all 506(c) claims and similar rights under 552(b).
Adequate Protection
As adequate protection for the use of the collateral securing the Existing Revolving Obligations, the Existing Revolving Agent and the Existing Revolving Lender shall receive, among other things, (i) current payment of all documented (in summary form) out-of-pocket fees, costs and expenses of the Existing Revolving Agent, including, without limitation, all fees, costs, disbursements and expenses of its outside counsel, Goldberg Kohn Ltd. (including,  without limitation, costs incurred in connection with its retention of a financial advisor), and one firm of local counsel engaged by the DIP Revolving Agent in connection with the Debtors’ Chapter 11 Cases and, without duplication, the Existing Revolving Lenders, (ii) replacement liens on the North America ABL Priority Collateral (as defined in the Existing Intercreditor Agreement), junior only to the Permitted Priority ABL Liens and the liens on such North America ABL Priority Collateral securing the Existing Revolving Obligations, (iii) liens on the Notes Priority Collateral, which shall be junior to the Carve-Out and the liens granted to the DIP Term Agent, the Existing Term Liens, liens securing the North America ABL Priority Obligations and any Permitted Priority Term Liens in such Notes Priority Collateral, (iv) superpriority
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administrative expense claims with respect to the extent of any post-petition diminution in value of the Existing Revolving Lenders' interest in the ABL Priority Collateral (as defined in the Existing Intercreditor Agreement), which claims will be pari passu with any such claims of the DIP Term Lenders, (v) access to the Debtors' books and records and such financial reports as are provided to the DIP Revolving Agent, and (vi) the determination of liens and claims and release provided in the Investigation Rights section.
Credit Bidding
The Orders (as defined in Annex C ) and the DIP Revolving Loan Documents (as defined below) shall provide that, in connection with any sale of any of the Debtors’ assets under section 363 of the Bankruptcy Code or under any plan or reorganization or liquidation (a " Plan "), subject to the later of entry of the Final Order or the conclusion of the Investigation Period (as defined below), (i) the Existing Revolving Agent shall have the right to credit bid up to and including the full amount of all Existing Revolving Obligations, as applicable, at the direction of the Lender (as defined in the Existing Revolving Credit Agreement) for the DIP Revolving Collateral (other than any Notes Priority Collateral in which the DIP Revolving Agent may hold a junior lien), and (ii) the DIP Revolving Agent shall have the right to credit bid any amounts outstanding under the DIP Revolving Facility at the direction of the DIP Revolving Lenders for the DIP Revolving Collateral (other than any Notes Priority Collateral on which the DIP Revolving Agent may hold a junior lien).  Any such credit bid may provide for the assignment of the right to purchase the acquired assets to a newly formed acquisition vehicle.
Conditions Precedent to Closing
As set forth on Annex C .
Assignments & Participations
Same terms and conditions as those in the Existing Revolving Credit Agreement, but without any approval or consent rights in favor of the Company after an Event of Default.
Governing Law and Forum
Same as Existing Revolving Credit Agreement.
Counsel to Agent
Goldberg Kohn Ltd. (" GK ").
Financial Advisor to Agent
GK will continue to retain Conway MacKenzie, Inc. as financial advisor in connection with its capacity as counsel to the DIP Revolving Agent and Existing Revolving Agent.
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Annex A-I
 
 Interest Rates and Fees

 
 
Interest Rate Options:
Borrower may elect that the loans bear interest at a rate per annum equal to:
 
(i) the Base Rate plus the Applicable Margin; or
 
(ii) the LIBOR Rate plus the Applicable Margin.
 
As used herein:
 
" Base Rate " has the meaning set forth in the Existing Revolving Credit Agreement.
 
" LIBOR Rate " has the meaning set forth in the Existing Revolving Credit Agreement.  The LIBOR Rate shall be available for interest periods consistent with the Existing Loan Agreement.
 
" Applicable Margin " means (i) 2.25% in the case of Base Rate Loans and (ii) 3.25% in the case of LIBOR Rate Loans.
Interest Payment Dates:
Same as Existing Revolving Credit Agreement.
Letter of Credit Fees:
Same as Existing Revolving Credit Agreement.
Unused Line Fee:
Same as Existing Revolving Credit Agreement.
Default Rate:
Same as Existing Revolving Credit Agreement.
Rate and Fee Basis:
All per annum rates shall be calculated on the basis of a year of 360 days and the actual number of days elapsed.
Closing Fees:
A fee in an amount equal to $1,100,000, payable ratably for the benefit of the DIP Revolving Lenders, earned and payable upon entry of the Interim Order.
Servicing Fee:
None.
Appraisal and Examination Fees :
Same as Existing Revolving Credit Agreement; provided that, the ongoing inventory and collateral audit will in all events be reimbursed, and field exams shall be conducted from time to time at Agent's election and at Borrower's expense.
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Annex B
 
“ Events of Default ” for the DIP Revolving Facility would include, without limitation:
 
(a)   failure to make payments with respect to the DIP Revolving Facility when due;
(b)   the Debtors filing a pleading seeking to modify or otherwise alter any of the Orders without the prior consent of the DIP Revolving Agent;  
(c)   entry of an order without the prior consent of the DIP Revolving Agent modifying, reversing, staying, or otherwise altering any of the Orders;
(d)   dismissal of any of the Cases or conversion of any of the Cases to a case under chapter 7 of the Bankruptcy Code;
(e)   appointment of a chapter 11 trustee or examiner or other responsible person in any of the Cases without the consent of the DIP Revolving Agent;
(f)   any sale of all or substantially all assets pursuant to Section 363 of the Bankruptcy Code, unless (i) the proceeds of such sale are used to pay the DIP Revolving Facility and Existing Revolving Obligations in full in cash on a final and indefeasible basis with all commitments terminated and cash collateralization of all Letters of Credit and contingent obligations thereunder (" Paid in Full "), or (ii) such sale in consented to by the DIP Revolving Agent;
(g)     appointment of an examiner with enlarged powers relating to the operation of the business of the Loan Parties, which appointment shall not have been reversed, stayed or vacated within seven (7) calendar days;
(h)   failure by the Debtors to satisfy covenants and milestones set forth on Annex D (the " Milestones ");
(i)   entry of an order granting any super-priority claim (except as contemplated herein) which is senior to or pari passu with the claims of the DIP Revolving Agent and the DIP Revolving Lenders  under the DIP Revolving Facility or the Existing Revolving Agent and the Existing Revolving Lenders under the Existing Revolving Facility;
(j)   payment of or granting adequate protection with respect to pre-petition debt other than as approved by the DIP Revolving Agent or otherwise contemplated hereby;
(k)     any challenge to the validity of the liens in favor of or claims held by the Existing Revolving Agent or the Existing Revolving Lenders (excluding challenges by parties other than a Debtor that are not inconsistent with the terms and conditions of the then applicable Order);
(l)   the liens or super-priority claims granted with respect to the DIP Revolving Facility cease to be valid, perfected and enforceable in any respect;
(m) any of the Debtors uses cash collateral or proceeds of the DIP Revolving Facility for any item other than those set forth in, and in accordance with, the Approved Budget, except
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with the prior consent of the DIP Revolving Agent;
(n)   Permitted Variances under the Approved Budget are exceeded for any period of time;
(o)  On or before the fourteenth (14) day after the Petition Date, the Debtors fail to engage and retain, pursuant to an order and terms reasonably acceptable to DIP Revolving Agent, a Chief Restructuring Officer, or such Chief Restructuring Officer ceases to serve in such capacity or is replaced, unless such replacement is reasonably acceptable to the DIP Revolving Agent;
(p)   any uninsured judgments are entered with respect to any post-petition liabilities against any of the Debtors or any of their respective properties in a combined aggregate amount in excess of $1,000,000, unless stayed, vacated or satisfied for a period of twenty (20) calendar days after entry thereof;
(q)     termination of the exclusive period for the Debtors to file a plan of reorganization in the Cases or the filing of a plan of reorganization other than the Plan, without the prior consent of the DIP Revolving Agent;
(r)   any guarantor of the Existing Revolving Facility or the DIP Revolving Facility asserts any right of subrogation or contribution against any Debtor until all borrowings under the DIP Revolving Facility are paid in full and the commitments are terminated;
(s)   breaches of representations and warranties in any material respect;
(t)   no material adverse change has occurred since the Petition Date;
(u)     noncompliance with any other covenants (subject to customary cure periods as may be agreed with respect to certain covenants);
(v)   any event of default is continuing under the DIP Term Facility; and
(w)  any violation by the Debtors of the terms of the Orders.
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Annex C
The conditions precedent for the DIP Revolving Facility would include, without limitation :
a)   All documented (in summary form) out-of-pocket fees, costs and expenses of (i) the DIP Revolving Agent and Existing Revolving Agent (including (and limited, in the case of counsel, to) all fees, costs, disbursements and expenses of the DIP Revolving Agent’s outside counsel, Goldberg Kohn Ltd. (including any financial advisor retained by Goldberg Kohn, Ltd. in connection with its representation of DIP Revolving Agent), and one firm of local counsel engaged by the DIP Agent in connection with the Debtors’ Chapter 11 Cases, and (ii) any other professional advisors retained by the DIP Revolving Agent or their counsel, on or before the Closing Date, shall have been paid in full in cash, to the extent invoiced to the Borrower no later than one (1) Business Day prior to the Closing Date;
b)   The DIP Revolving Agent shall have received the amount of the Closing Fee payable at Closing;
c)   All material documentation relating to the DIP Revolving Facility and DIP Term Facility shall be in form and substance satisfactory to the DIP Revolving Agent and its counsel and executed by the Loan Parties;
d)   DIP Revolving Agent shall have received and approved the Approved Budget;
e)   DIP Revolving Agent shall have received a commitment (in form and substance reasonably acceptable to DIP Revolving Agent) concerning the agreement of the DIP Term Lenders to either allow the Stalking Horse (defined below) or similar prevailing bid to be consummated, if it is accepted by Borrowers at auction, or make a credit bid for the assets subject to the Stalking Horse bid, and cash proceeds thereof to be used to cause all obligations under the Existing Revolving Facility and the DIP Revolving Facility to be paid in full, in cash, on a final and indefeasible basis;
f)   All first day and related orders (other than the Interim Order (as defined below)) entered by the Bankruptcy Court in the Cases shall be in form and substance reasonably satisfactory to the DIP Revolving Agent;
g)   All motions and other documents filed with and submitted to the Bankruptcy Court in connection with the DIP Revolving Facility, and the approval thereof shall be in form and substance satisfactory to the DIP Revolving Agent;
h)   There shall not exist any law, regulation, ruling, judgment, order, injunction or other restraint that, in the judgment of the DIP Revolving Agent at the direction of the DIP Revolving Lenders, prohibits, restricts or imposes a materially adverse condition upon the Borrower or the Guarantors, the DIP Revolving Facility or the exercise by the DIP Revolving Agent at the direction of the DIP Revolving Lenders of its rights as a secured party with respect to the DIP Revolving Collateral;
i)   Other than the Cases, or as stayed upon the commencement of the Cases, there shall exist no action, suit, investigation, litigation or proceeding pending or threatened in any court or before any arbitrator or governmental instrumentality that (i) except as disclosed, if
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adversely determined, could reasonably be expected to result in a material adverse change or (ii) restrains, prevents or imposes or can reasonably be expected to impose materially adverse conditions upon the DIP Revolving Facility, the DIP Working Capital Collateral or the transactions contemplated thereby;  
j)   Other than the Orders, (i) all governmental and third party consents and approvals necessary in connection with the DIP Revolving Facility shall have been obtained (without the imposition of any conditions that are not acceptable to the DIP Revolving Agent and the DIP Revolving Lenders in their reasonable discretion) and shall remain in effect, and (ii) no law or regulation shall be applicable, in the reasonable judgment of the DIP Revolving Agent and the DIP Revolving Lenders, that restrains, prevents or imposes materially adverse conditions upon the DIP Facility or the transactions contemplated hereby;
k)   The DIP Revolving Agent, for the benefit of the DIP Revolving Lenders, shall have a valid and perfected lien on and security interest in the DIP Revolving Collateral on the basis and with the priority set forth herein and in the Orders;
l)   Upon request of the DIP Revolving Agent, the Borrower shall obtain endorsements naming the DIP Revolving Agent, on behalf of the DIP Revolving Lenders, as an additional insured or loss payee, as applicable, under all insurance policies to be maintained with respect to the properties of the Debtors and their subsidiaries forming part of the DIP Revolving Lenders' collateral, which endorsements shall provide for 30 days’ prior notice of cancellation of such policies to be delivered to the DIP Revolving Agent; 
m) The Bankruptcy Court shall have entered an interim order (the " Interim Order ") within three (3) calendar days following the Petition Date, in form and substance satisfactory to the DIP Revolving Agent and the DIP Revolving Lenders, which Interim Order shall include, without limitation, copies of the DIP Revolving Credit Agreement and the Approved Budget as exhibits thereto, entered on notice to such parties as may be reasonably satisfactory to the DIP Revolving Agent and the DIP Revolving Lenders, (i) authorizing and approving the DIP Revolving Facility and the Transactions contemplated thereby and hereby, including, without limitation, the granting of the super-priority status, security interests and liens, and the payment of all fees contemplated hereby; (ii) lifting or modifying the automatic stay to permit the Debtors to perform their obligations and the DIP Revolving Lenders to exercise their rights and remedies with respect to the DIP Revolving Facility, (iii) providing for the adequate protection in favor of the Existing Revolving Lenders described herein, (iv) providing for the Gradual Roll-up, and (v) reflecting such other terms and conditions that are satisfactory to the DIP Revolving Agent and the DIP Revolving Lenders in their sole discretion, which Interim Order shall be in full force and effect, shall not have been reversed, vacated or stayed and shall not have been amended, supplemented or otherwise modified without the prior written consent of the DIP Revolving Agent and the DIP Revolving Lenders; and
n)   Pursuant to the Interim Order, the Bankruptcy Court shall have approved the DIP Term Facility;
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o)   With respect to any borrowing under the DIP Revolving Facility after 35 days after the Closing Date, the Bankruptcy Court shall have entered a final order in form and substance satisfactory to the DIP Revolving Agent and the DIP Revolving Lenders (the " Final Order "; together with the Interim Order, the " Orders " and, each individually, an " Order ") authorizing and approving the DIP Revolving Facility and the Transactions contemplated thereby and hereby, including, without limitation, the granting of the super-priority status, security interests and liens, and the payment of certain fees, which Final Order shall be in full force and effect, shall not have been reversed, vacated or stayed and shall not have been amended, supplemented or otherwise modified without the prior written consent of the DIP Revolving Agent and the DIP Revolving Lenders;
p)   Pursuant to the Final Order, the Bankruptcy Court shall have approved the DIP Term Facility; and
q)   There shall have occurred no event which has resulted in or could reasonably be expected to result in a material adverse change.
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Annex D
Milestones
1.   Obtain the Bankruptcy Court’s approval of (a) the Interim Order within three (3) days after the Petition Date, and (b) the Final Order within thirty-five (35) days after the Petition Date;
 
2.   Within ten (10) days after the Petition Date, file a motion requesting the approval of procedures concerning a sale of substantially all of Borrowers' assets, in form and substance acceptable to DIP Revolving Agent;
 
3.   Within thirty-five (35) days after the Petition Date, obtain entry of an order (in form and substance acceptable to DIP Revolving Agent) approving procedures concerning a sale of substantially all of Borrowers' assets (a " Sale Procedures Order ");
 
4.   Within seventy-five (75) days after the Petition Date, obtain entry of an order from the Bankruptcy Court (in form and substance acceptable to DIP Revolving Agent) approving a bid for substantially all of the assets of Borrowers (including without limitation all North America ABL Priority Collateral owed by Borrowers) that does not contain any financing, due diligence or other conditions or approvals that are not acceptable to DIP Revolving Agent, and provides for cash proceeds of the applicable purchase price to be used at closing to pay the Existing Revolving Facility and the DIP Revolving Facility in full (a " Stalking Horse ") ;   provided , that such seventy-five (75) day deadline may be extended at the election of DIP Term Agent for up to twenty-five (25) days so long as no Event of Default under the DIP Revolving Facility has occurred; provided ,   further , that the DIP Term Agent may agree to waive such milestone if the DIP Term Lenders make a bid for the assets of Borrowers that would otherwise constitute and meet the conditions of a Stalking Horse;
 
5.   Within one hundred thirty (130) days after the Petition Date, conduct an auction in accordance with the Sale Procedures Order; and
 
6.   Within one hundred sixty (160) days after the Petition Date, consummate the Stalking Horse or such other offer accepted in accordance with the Sale Procedures Order and use cash proceeds at the closing thereof to cause all obligations under the Existing Revolving Facility and the DIP Revolving Facility to be paid in full, in cash, on a final and indefeasible basis.
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Exhibit 10.3
 
$85 MILLION SENIOR SECURED
DEBTOR-IN-POSSESSION NOTES FACILITY
SUMMARY OF TERMS AND CONDITIONS
This Summary of Terms and Conditions (the “ Term Sheet ”) outlines certain terms of a proposed DIP Facility (as defined below).  This Term Sheet was prepared for discussion purposes only and does not constitute an offer, agreement, or commitment to enter into the DIP Facility, the Operative DIP Facility Documents (as defined below), or any other business transaction.  The terms and conditions of this proposed Term Sheet may be modified or supplemented by the DIP Noteholders in their sole discretion at any time and from time to time during the course of discussions as a result of changed market conditions or otherwise. This proposed Term Sheet is not exhaustive as to all of the terms and conditions that would govern the transactions described herein.

 
 
Debtors
Real Industry, Inc. (“ RII ”), Real Alloy Intermediate Holdings, LLC (“ Intermediate Holding ”), Real Alloy Holding, Inc. and certain of its direct and indirect subsidiaries (collectively, the “ Debtors ” and exclusive of RII, collectively, the “ DIP Debtors ”)) shall file jointly administered cases (the “ Chapter 11 Cases ”) under chapter 11 of title 11 of the United States Code, 11 U.S.C. §§ 101 et seq . (as amended, the “ Bankruptcy Code ”), in the United States Bankruptcy Court for the District of Delaware (the “ Bankruptcy Court ”).
Issuer
Real Alloy Holding, Inc. (the “ Issuer ”).
Guarantors
The DIP Facility will be guaranteed jointly and severally by all of the DIP Debtors, including all of the entities that are issuers of, or that guarantee, the Prepetition Notes (as defined below), including Intermediate Holding (the “ Guarantors ”).
DIP Notes Trustee
DIP Collateral Trustee
Before the Bankruptcy Court hearing to consider approval of the DIP Facility on a final basis, the Required DIP Noteholders (as defined below) shall select a trustee for the DIP Facility (in such capacity, the “ DIP Notes Trustee ”) and a collateral trustee for the DIP Facility (in such capacity, the “ DIP Collateral Trustee ,” and together with the DIP Notes Trustee, the “ DIP Trustees ”).  For the avoidance of doubt, the same entity may serve as both DIP Notes Trustee and DIP Collateral Trustee.  Any references to the DIP Notes Trustee or DIP Collateral Trustee herein shall be disregarded to the extent the DIP Notes Trustee or DIP Collateral Trustee, as applicable, has not yet been appointed.  
DIP Noteholders
Investment funds and accounts managed by DDJ Capital Management, LLC (the “ DDJ Noteholders ”) and any other holders of DIP Notes (as defined below) purchased under the DIP Notes Purchase Agreement (as defined below) (collectively, the “ DIP Noteholders ”).
“ Required DIP Noteholders ” shall mean (i) the DIP Noteholders holding a majority of the outstanding DIP Obligations, and (ii), for so
 




 


 
 
long as the DDJ Noteholders hold any DIP Obligations, the DDJ Noteholders.
Subject to the entry of the Interim DIP Order and the other conditions described herein, the DDJ Noteholders and certain other Holders of the Prepetition Notes (as defined below) who execute the DIP Notes Purchase Agreement prior to the initial closing under the DIP Facility and fund their share of the Interim Commitments (together with the DDJ Noteholders, the “ Backstop DIP Noteholders ”) shall commit to backstop the full amount of the DIP Facility on the terms set forth herein and the Operative DIP Facility Documents. Holders of the Prepetition Notes, other than the DIP Backstop Noteholders, shall be permitted to become DIP Noteholders pursuant to syndication procedures acceptable to the Required DIP Noteholders (“ DIP Syndication Procedures ”), with each holder of Prepetition Notes, other than the Backstop DIP Noteholders, entitled to a percentage of the Total Aggregate Commitments (as defined below) equal to the percentage of Prepetition Notes held by such holder measured against the aggregate principal amount of Prepetition Notes outstanding as of the Petition Date (as defined below), provided that such holders of Prepetition Notes consent to the DIP Facility and transactions contemplated herein.  The Backstop DIP Noteholders shall retain any commitments under the DIP Facility to which the other holders of the Prepetition Notes fail to subscribe in accordance with the protocol set forth above.  The DIP Debtors, at their expense, will retain an information agent acceptable to the Required DIP Noteholders and otherwise cooperate and provide assistance in connection with the administration and implementation of the DIP Syndication Procedures.  Unless the Required DIP Noteholders otherwise agree, the DIP Syndication Procedures shall be effectuated so that the eligible Prepetition Noteholders that elect to participate in the DIP Notes Facility will hold the same percentage of funded and unfunded commitments under Total Aggregate Commitment but without requiring any DIP Noteholder to directly transfer any portion of its DIP Notes to any Prepetition Noteholder.
Control by Required DIP Noteholders
The DIP Trustees shall take direction from and act in accordance with the instructions of the Required DIP Noteholders, who shall be authorized to amend or modify the terms of any Operative DIP Facility Documents (as defined below) and to consent to, and release any and all liens on the DIP Collateral (as defined below) in connection with, asset sales or other dispositions of DIP Collateral (including pursuant to section 363 of the Bankruptcy Code or pursuant to a chapter 11 plan), except for the following limitations, which shall require approval of all DIP Noteholders directly affected thereby:
(A)   reduce the principal of, rate of interest on or any fees with respect to the New Money DIP Notes (as defined below) or forgive any principal, interest (other than any default portion thereof) or fees with respect to any New Money DIP Notes or payment of the foregoing in full, in cash, when due;
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(B)   postpone the date fixed for, or waive, any payment of principal or interest ( provided that the Required DIP Noteholders shall be permitted to extend the Maturity Date (as defined below) and to control (or agree to forbear with respect to) any exercise of remedies in connection with any and all Events of Default (as defined below));
 
(C)   alter any applicable pro rata sharing or allocation of payments or proceeds of DIP Collateral provisions;
 
(D)   change the definition of the term Required DIP Noteholders;
 
(E)   convert the DIP Obligations into any exit financing facility for the DIP Debtors; or
 
(F)    consent to the assignment, delegation or other transfer by any of the Issuer or Guarantors of any of its rights and obligations under any Operative DIP Facility Documents or release the Issuer or Guarantors of their respective payment obligations under the Operative DIP Facility Documents.
 
Prepetition Notes Indenture
That certain Indenture dated as of January 8, 2015 (as amended or otherwise modified from time to time, the “ Prepetition Notes Indenture ” and together with the other “Note Documents” (as defined in the Prepetition Notes Indenture, the “ Prepetition Notes Documents ”), among the Issuer (as defined therein), the Guarantors (as defined therein), Wilmington Trust, National Association, as trustee and collateral trustee (in such capacities, the “ Prepetition Notes Trustee ”), providing for the issuance of 10.000% senior secured notes due 2019 (the “ Prepetition Notes ” and the “Notes Obligations” (as defined in the Prepetition Notes Indenture) the “ Prepetition Notes Obligations ”).  Capitalized terms used, but not otherwise defined, herein shall have their respective meanings as set forth in the Prepetition Notes Indenture. 
Prepetition ABL Agreement
That certain Revolving Credit Agreement, dated as of March 14, 2017 (as amended or otherwise modified from time to time, the “ Prepetition ABL Agreement ,” and the Obligations as defined therein, the “ Prepetition ABL Obligations ”), among the Borrowers (as defined therein), the Borrower Representative (as defined therein), the other Credit Parties (as defined therein) party thereto, Bank of America, N.A., as administrative agent (the “ Prepetition ABL Agent ”), and the lenders party thereto (the “ Prepetition ABL Lenders ”).
DIP ABL Facility
The DIP Facility is conditioned upon certain of the DIP Debtors’ entry into a debtor-in-possession credit facility with the Prepetition ABL Agent and all or certain of the Prepetition ABL Lenders (or a similar facility asset based facility with alternative an agent (the “ DIP ABL Agent ”) and lenders secured by comparable collateral as the Prepetition ABL Obligations) (the “ DIP ABL Facility ”), which DIP
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ABL Facility may roll up the Prepetition ABL Obligations (such rolled up obligations, the “ Roll Up DIP ABL Obligations ,” and the other obligations under the DIP ABL Facility, the “ New Money DIP ABL Obligations ”) under which the DIP Debtors shall be permitted to draw as of the closing, subject to the borrowing base (calculated in the manner set forth in the Prepetition ABL Agreement, subject to a $7.5 million block, to be automatically reduced to $5 million upon court approval of a Stalking Horse Bid that provides for payment in full of the DIP ABL Facility and Prepetition ABL Obligations and is otherwise on terms and conditions reasonably acceptable to the DIP ABL Agent and the Prepetition ABL Agent).
Intercreditor Agreement
The Prepetition Notes Trustee, the Prepetition ABL Agent, the Issuer, and Intermediate Holding are party to that certain Intercreditor Agreement, dated as of February 27, 2015 (as amended or modified from time to time, including pursuant to the Interim DIP Order, the “ Intercreditor Agreement ”).
DIP Facility
A senior secured debtor-in-possession notes facility (the “ DIP Facility ” including the Debtor DIP Notes Facility and the Discretionary Foreign Subsidiary DIP Notes Facility) with a maximum principal availability of $85,000,000 (the “ Total Aggregate Commitment ” and the notes thereunder, the “ New Money DIP Notes ”) comprised of (A) $65,000,000 of New Money DIP Notes, the proceeds of which shall be used exclusively to fund the operations of the DIP Debtors (the “ Debtor DIP Notes Facility ”), and (B) an amount determined by the Required DIP Noteholders in their sole discretion, of up to $20,000,000 of New Money DIP Notes to be used exclusively to fund the operations of the DIP Debtors’ non-Debtor foreign subsidiaries (the “ Discretionary Foreign Subsidiary DIP Notes Facility ”) to be made available as follows: (a) up to $50,000,000 million (the “ Interim Commitments ”), (i) $40 million of which shall be made available as part of the Debtor DIP Notes Facility not later than one business day following the entry of the Interim DIP Order (as defined below), with $5,000,000 of such amount deposited in the Proceeds Account (as defined below) and (ii) $10 million of which shall be part of the of the Discretionary Foreign Subsidiary DIP Notes Facility and funded only if and when and in such amounts at the Required DIP Noteholders may determine from time to time, and (b) the remainder of the Total Aggregate Commitment (the “ Final Commitments ”) made available in delayed draws, each in an amount of no less than $5,000,000 and increments over such amount of $1,000,000, commencing one business day following the entry of the Final DIP Order (as defined below), in each case, subject to (y) delivery to the DIP Collateral Trustee and the DIP Noteholders of written notice of the DIP Debtors’ borrowing request at least three (3) business days prior to the requested date of borrowing and (z) the other terms and conditions described herein and in the Operative DIP
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Facility Documents (as defined below) and in accordance with the Budget (as defined below).
The proceeds of all New Money DIP Notes (with the exception of $35,000,000 funded under the Interim Commitments as part of the Debtor DIP Notes Facility, which shall be transferred directly to the DIP Debtors) made by the DIP Noteholders to the DIP Debtors under the DIP Facility shall be deposited in a segregated account under the control of the DIP Collateral Trustee (the “ Proceeds Account ”), subject to withdrawals in minimum increments of $500,000, with the consent of the Required DIP Noteholders, by the DIP Debtors (x) on delivery to the DIP Collateral Trustee and the Required DIP Noteholders two business days prior to the proposed withdrawal date of (i) a schedule setting forth the disbursements to be funded from the funds to be withdrawn, which disbursements shall be due or become due during the seven (7) calendar days following such withdrawal and (ii) an officer’s certificate specifying the amount of the withdrawal, and certifying that (A) the funds to be withdrawn shall be used only to disbursements permitted pursuant to the Budget, subject to permitted variances, (B) the DIP ABL Facility is fully drawn as of the date of the withdrawal request, (C) no Default or Event of Default (each as defined below) has occurred and is continuing at the time of such withdrawal, and (D) the representations and warranties in the Operative DIP Facility Documents shall be true and correct in all material respects (or in the case of representations and warranties with a “materiality” qualifier, true and correct in all respects) except for representations and warranties expressly stated to relate to a specific earlier date, in which case such representations and warranties shall have been correct in all material respects of such earlier date.  Upon consummation of any Sale (as defined below), all amounts in the Proceeds Account shall be distributed ratably to the DIP Noteholders and/or holders of the Prepetition Notes, as the case may be, for application (subject to the Carve-Out): first to the New Money DIP Obligations (as defined below), second to the Roll Up Obligations (as defined below), and third to the Prepetition Notes Obligations.  The term “ New Money DIP Obligations ” shall mean all New Money DIP Notes and all interest, costs, expenses, and  other charges in respect thereof, and for avoidance of doubt, “New Money DIP Obligations” shall exclude the Roll-Up Obligations.
The New Money DIP Notes will be issued under and in accordance with the terms of a debtor-in-possession notes purchase agreement (the “ DIP Notes Purchase Agreement ”) and the other definitive documentation with respect to the New Money DIP Obligations (in each case, in form and substance acceptable to the DIP Trustees and Required DIP Noteholders and, collectively with the DIP Notes Purchase Agreement and the related security and other documents, the “ New Money DIP Facility Documents ”). 
Roll Up Obligations
Subject to the entry of the Final DIP Order (as defined below), there shall also be a deemed roll-up of all Notes Obligations owed under, and as defined in, the Prepetition Notes Indenture (all such rolled-up
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Notes Obligations, the “ Roll-Up Obligations ,” and together with the New Money DIP Obligations, the “ DIP Obligations ”) and held by the DIP Noteholders (or affiliates thereof), in an amount equal to two times (2.0x) their respective share of the Total Aggregate Commitment under the DIP Facility.  For avoidance of doubt, the aggregate principal amount of the Roll-Up Obligations shall be $170 million.
As provided in the “Security and Priority” section of this Term Sheet, the New Money DIP Obligations (and the liens securing them) shall be senior to the Roll-Up Obligations (and the liens and superpriority administrative claims securing or otherwise supporting them) in all respects.
To effectuate the rollup of the Roll-Up Obligations, the Prepetition Notes Indenture shall be amended and new notes (the “ Roll-Up Notes ” and together with the New Money DIP Notes, the “ DIP Notes ”) will be issued under a supplemental indenture pursuant to the Prepetition Notes Indenture (the “ Roll-Up Notes Supplemental Indenture ” and collectively with all amendments (including amendments to the Prepetition Notes Documents) and the related security and other documents related thereto and necessary or expedient to effectuate the rollup of the Roll-Up Obligations, the “ Roll-Up DIP Facility Documents ”) in exchange for the Prepetition Notes Obligations that constitute Roll-Up Obligations.  The Roll-Up DIP Facility Documents shall provide that the terms and conditions of the Roll-Up Notes are substantially similar to the Prepetition Notes, except: (i) as concerns priority as described in the “Security and Priority” section of this Term Sheet, (ii) the Maturity Date of the Roll-Up Notes shall be the same as the New Money DIP Notes, and (iii) the Roll-Up Notes Supplemental Indenture shall include cross-defaults for any defaults under the New Money DIP Facility Documents.  The Roll-Up Notes Supplemental Indenture shall be filed with the Bankruptcy Court not less than three (3) days prior to the hearing to approve the DIP Facility on a final basis.
As used herein, the “Operative DIP Facility Documents” means the New Money DIP Facility Documents, the Roll-Up DIP Facility Documents, and the related security and other documents (in each case, in form and substance acceptable to the DIP Trustees and Required DIP Noteholders).
Other than being offered the priorities, benefits, and protections as set forth in the DIP Orders (as defined below) and the other Roll-Up DIP Facility Documents, the roll-up of the “Notes Obligations” (as defined in the Prepetition Notes Indenture, the “ Prepetition Notes Obligations ”) into the Roll-Up Obligations shall not constitute a novation or a refinancing of the Prepetition Notes Obligations, all Prepetition Notes Obligations shall remain outstanding under, and subject to, the Prepetition Notes Documents (as amended by the Roll-Up DIP Facility Documents), and the Roll-Up Notes shall remain entitled to vote under the Prepetition Notes Indenture, and the Prepetition Notes and Roll-Up Notes held by the DIP Noteholders
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shall be voted by such parties consistent with the direction of the Required DIP Noteholders. 
Interest Rate
New Money DIP Notes: 11.5%.  From and after the occurrence and during the continuance of an Event of Default, additional interest shall accrue at a rate of 2%.  Interest on the New Money DIP Loans shall be paid monthly.
Roll-Up DIP Notes: same as Prepetition Notes; provided that interest accruing on the Roll-Up Notes shall be payable upon the Termination Date.
Fees
Each DIP Noteholder shall receive a closing fee (the “ Closing Fee ”) in the amount of 1.5% of its commitments with respect to New Money DIP Obligations under the DIP Facility.
In exchange for the commitment by the Backstop DIP Noteholders to fund and backstop the DIP Facility as well as such other DIP Noteholders who execute the DIP Notes Purchase Agreement prior to the initial closing under the DIP Facility and fund their share of the Interim Commitments, such DIP Noteholders shall be entitled to a backstop fee of 3.5% (the “ Backstop Fee ”) of the Total Aggregate Commitment.
Each Closing Fee and each Backstop Fee shall be paid in connection with each purchase of DIP Notes by netting such Closing Fee or Backstop Fee from the amount funded by the applicable DIP Noteholder.
Purpose
The borrowings under the DIP Facility will be used in accordance with the Budget (as defined below) (a) to pay costs of administration of the Chapter 11 Cases, (b) to make payments pursuant to any interim or final order entered by the Bankruptcy Court pursuant to any “first day” motions and any related orders (the “ First Day Orders ”), provided , that the form and substance of such First Day Orders shall be reasonably acceptable to the DIP Collateral Trustee and Required DIP Noteholders, (c) to make payments required under the Operative DIP Facility Documents (as defined below), and (d) to fund working capital needs of the DIP Debtors; provided , that (x) while any DIP Obligations are outstanding, intercompany advances to any person or entity other than the Issuer or Guarantors shall be prohibited, except (i) to RII as expressly set forth in the Budget (as defined below) for purposes of funding the DIP Debtors’ share of certain shared services or (ii) with the express written consent of the Required DIP Noteholders (including any discretionary advances under the Discretionary Foreign Subsidiary DIP Notes Facility), and (y) in no event will proceeds of the DIP Facility be used to repay the Prepetition ABL Obligations or any obligations under the DIP ABL Facility (other than proceeds of New Money DIP Notes issued pursuant to that portion of the Interim Commitments (as defined below) relating to the Debtor DIP Notes Facility). 
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Maturity Date and Termination Date
The maturity date (the “ Maturity Date ”) shall be the earlier to occur of (a) the date that is six (6) months after the commencement of the Chapter 11 Cases, subject to extension with the consent of the DIP Debtors, the DIP Trustees, and the Required DIP Noteholders, and (b) the consummation of the Sale (as defined below). The termination date (the “ Termination Date ”) shall be the date of the Required DIP Lenders’ or DIP Notes Trustee’s written notice to the Issuer of the occurrence of the Termination Date, which may be delivered at any time after the occurrence and during the continuance of an Event of Default under the DIP Facility in accordance with the Operative DIP Facility Documents.  Upon the occurrence and during the continuance of the Termination Date, the ability to make withdrawals from the Proceeds Account and the consensual use of Cash Collateral (as defined below), exclusive of funds in the Proceeds Account, shall terminate five (5) days thereafter, and the funds in the Proceeds Account shall then be remitted to the DIP Collateral Trustee or the DIP Notes Trustee upon demand by the DIP Collateral Trustee, the DIP Notes Trustee, or the Required DIP Noteholders for application to the DIP Obligations in accordance with the “Application of Payments” section of this Term Sheet until paid in full and then to the Prepetition Notes Obligations in accordance with the provisions of the Prepetition Notes Documents.
Voluntary Prepayments/Redemptions
The Issuer may prepay and redeem, at any time without premium or penalty, New Money DIP Notes; provided , that each such partial redemption shall be in a minimum amount to be agreed to by the DIP Notes Trustee.  Any amount redeemed may not be reborrowed or repurchased.
 
Mandatory Prepayments/Redemptions
The Operative DIP Facility Documents will contain customary mandatory prepayments/redemptions for financings of this type, including, without limitation, 100% of the net cash proceeds from asset sales or series of related asset sales (including casualty and condemnation events), 100% of net cash proceeds from the issuance of post-petition indebtedness or equity, and 100% of extraordinary receipts, in each case with respect to the foregoing subject to customary carve-outs and exceptions to be agreed.  Any amount repaid/prepaid/redeemed may not be reborrowed.  Any such mandatory prepayments/redemptions shall be applied to the DIP Obligations in accordance with the “Application of Payments” section of this Term Sheet.
 
Application of Payments
Subject to the Carve-Out (as defined below) and the Intercreditor Agreement, all proceeds resulting from any transaction not in the ordinary course of the DIP Debtors’ businesses (including, without limitation, the Sale (as defined below), or any other disposition or liquidation of assets or Collateral), and all proceeds of any voluntary prepayment/redemptions or mandatory prepayment/redemptions and any other payment on account of the DIP Super-Priority Claim (as defined below) or any DIP Lien on any DIP Collateral (as each term is defined below), shall be applied to the DIP Obligations until paid
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in full and then to the Prepetition Notes Obligations in accordance with the provisions of the Prepetition Notes Documents; provided that, for the avoidance of doubt, the foregoing shall be subject to the priority of the DIP Obligations (and the liens securing them) relative to the New Money ABL Obligations and the Roll Up DIP ABL Obligations as set forth in the DIP Order then in effect.
Security and Priority
Subject to the Carve-Out, the DIP Obligations and obligations under the DIP ABL Facility (a) will be entitled to super-priority claim status pursuant to section 364(c)(1) of the Bankruptcy Code (the “ DIP Super-Priority Claim ”), which shall be (i)  pari passu as between each other, (ii) senior to all other administrative expense claims, including any administrative expense claims provided as adequate protection to any party, and (b) will be secured by liens on all assets of the DIP Debtors (the “ DIP Collateral ”) having the following priorities:
(A) as to DIP Collateral that does not constitute North America ABL Priority Collateral or Notes Priority Collateral (each as defined in the Intercreditor Agreement), including, subject to the entry of the Final Order, proceeds of the DIP Debtors’ claims and causes of action under sections 502(d), 544, 545, 547, 548, 550 and 553 of the Bankruptcy Code and any other avoidance or similar action under the Bankruptcy Code or similar state or municipal law and the proceeds of each of the foregoing (collectively, the “ Avoidance Actions ,” which for avoidance of doubt, excludes DIP Debtors’ claims and causes of action under section 549 of the Bankruptcy Code or similar state or municipal law and the proceeds of each of the foregoing), whether received by judgment, settlement, or otherwise— first , on a pari passu  basis, the liens securing the DIP Notes and the DIP ABL Facility (with the relative priorities of the liens securing the New Money DIP Notes and the Roll Up DIP Notes as otherwise set forth herein); second , the adequate protection liens securing the Prepetition Notes Obligations; and third , the adequate protection liens securing the Prepetition ABL Obligations;
(B) as to the DIP ABL Priority Collateral 1 — first , any Liens that are (1) in existence on the Petition Date (as defined below), (2) either perfected as of the
 

1  “DIP ABL Priority Collateral” shall have the meaning given to the term “North America ABL Priority Collateral” under the Intercreditor Agreement, as such term is amended pursuant to the following sentence.  Clause (viii) of the term “North America ABL Priority Collateral” set forth in the Intercreditor Agreement is hereby amended and restated as the following:  “(viii) all proceeds and products of any or all of the foregoing in whatever form received, but excluding any property that is directly acquired prior to the termination of the commitments under the DIP ABL Facility and acceleration of the DIP ABL Obligations or the DIP Notes Purchase Agreement and the acceleration of the DIP Notes Obligations with cash proceeds of any North America ABL Priority Collateral and does not otherwise constitute North America ABL Priority Collateral upon its acquisition; provided that capitalized terms used in this clause (viii) but not otherwise defined in this Agreement shall have the meanings ascribed to such terms in the interim order approving debtor-in-possession financing from certain of the Claimholders entered in the chapter 11 cases of Holdings, the Company, and the Grantors.”
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Petition Date or perfected subsequent to the Petition Date solely to the extent permitted by section 546(b) of the Bankruptcy Code, and (3) permitted under the Prepetition Notes Documents and the Prepetition ABL Documents and senior in priority to the Liens in favor of Prepetition Notes Secured Parties and the Prepetition ABL Secured Parties after giving effect to any intercreditor or subordination agreement (the “ Prepetition Prior Liens ”); second , the liens securing the DIP ABL Obligations; third , any liens securing the Prepetition ABL Obligations, including adequate protection liens; fourth , the liens securing the New Money DIP Notes; fifth , the liens securing the Roll Up DIP Notes; and sixth , any liens securing the Prepetition Notes Obligations, including adequate protection liens; and
(C) as to all DIP Notes Priority Collateral 2 — first , any Prepetition Prior Liens; second , the liens securing the New Money DIP Notes; third , the liens securing the Roll Up DIP Notes; fourth , any liens securing the Prepetition Notes Obligations, including adequate protection liens; fifth , the liens securing the DIP ABL Obligations; and sixth , any liens securing  the Prepetition ABL Obligations, including adequate protection liens.
For the avoidance of doubt, DIP Collateral shall include, without limitation: (1) all cash, cash equivalents, deposit accounts, securities accounts, accounts, other receivables, chattel paper, contract rights, inventory (wherever located), instruments, documents, securities (whether or not marketable) and investment property (including, without limitation, all of the issued and outstanding capital stock and each of the Issuer’s and the Guarantors’ domestic subsidiaries and 66.6% of the voting stock of such entities’ foreign subsidiaries), furniture, fixtures, equipment, franchise rights, trade names, trademarks, servicemarks, copyrights, patents, intellectual property, general intangibles, rights to the payment of money (including, without limitation, tax refunds and any other extraordinary payments), supporting obligations, guarantees, letter of credit rights, commercial tort claims, causes of action and all substitutions, books and records related to the foregoing, accessions and proceeds of the foregoing, wherever located, including insurance or other proceeds; (2) all owned real property interests and all proceeds of leased real property; (3) subject to the entry of a final order, the proceeds of any avoidance actions brought pursuant to sections 502(4), 544, 545,
 

2  “DIP Notes Priority Collateral” shall have the meaning given to the term “Notes Priority Collateral” under the Intercreditor Agreement, as such term is amended pursuant to the following sentence.  Clause (xi) of the term “Notes Priority Collateral” set forth in the Intercreditor Agreement is hereby amended and restated as the following:  “(xi) all proceeds and products of any or all of the foregoing in whatever form received, but excluding any property that is directly acquired prior to the termination of the commitments under the DIP ABL Facility and acceleration of the DIP ABL Obligations or the DIP Notes Purchase Agreement and the acceleration of the DIP Notes Obligations with cash proceeds of any Notes Priority Collateral and does not otherwise constitute Notes Priority Collateral upon its acquisition; provided that capitalized terms used in this clause (xi) but not otherwise defined in this Agreement shall have the meanings ascribed to such terms in the interim order approving debtor-in-possession financing from certain of the Claimholders entered in the chapter 11 cases of Holdings, the Company, and the Grantors.”
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547, 548, 549 (except as set forth in clause (4) below), 551, 553(b), 732(2) or 742(2) of the Bankruptcy Code; (4) the proceeds of any avoidance actions brought pursuant to section 549 of the Bankruptcy Code to recover any post-petition transfer of DIP Collateral or post-petition transfer of proceeds of DIP Notes; and (5) subject to the entry of a final order, the DIP Debtors’ rights under section 506(c) of the Bankruptcy Code and the proceeds thereof.  For the avoidance of doubt, DIP Collateral shall include all the foregoing rights, property, claims and interests, without regard as to whether such rights, property, claims and interests came into the DIP Debtors’ estates, or otherwise arose, after the Petition Date; provided that the DIP Collateral shall not include 33.4% of the voting stock of the foreign subsidiaries of any of the Issuer or any Guarantors; provided further that the liens securing the DIP ABL Facility or the Prepetition ABL Obligations shall not attach to the Proceeds Account.
Subject to the entry of the Final DIP Order (as defined below), the adequate protection liens and claims in respect of the Prepetition Notes Obligations shall not be subject to any rights, claims, charges, or liens arising under section 506(c).  All DIP Obligations shall not be subject to the equitable doctrine of marshaling.  None of the New Money DIP Obligations (and subject to the entry of the Final DIP Order, the Prepetition Notes Obligations) shall be subject to the “equities of the case” exception under section 552 of the Bankruptcy Code.
All DIP Protections will survive any conversion of any of the Chapter 11 Cases to a case under chapter 7 of the Bankruptcy Code or the dismissal of any of the Chapter 11 Cases.
All DIP Liens authorized and granted pursuant to the DIP Orders entered by the Bankruptcy Court shall be deemed effective and perfected as of the Petition Date, and no further filing, notice, or act under applicable law or otherwise will be required to effect such perfection.  The Issuer and the debtor Guarantors and the DIP Collateral Trustee may make any filings, deliver any notices, make recordations, perform any searches, or take any other acts as may be necessary under state law or other applicable law in order to enforce the security, perfection, or priority of the DIP Liens as described herein.
Carve-Out:
After the delivery of a notice by the Required DIP Noteholders, the DIP Collateral Trustee, or the DIP Notes Trustee to the Issuer that an Event of Default has occurred and is continuing (a “ Carve-Out Trigger Notice ”), the DIP Notes Obligations shall be subordinated to: (a) the payment of allowed and unpaid professional fees and disbursements incurred by the DIP Debtors and any statutory committees appointed in the Chapter 11 Cases pursuant to section 327 and 1103 of the Bankruptcy Code in an aggregate amount not in excess of $2,000,000 (the “ Carve-Out Amount ”), (b) all unpaid professional fees and disbursements incurred prior to the delivery of
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the Carve-Out Trigger Notice to the extent allowed by the Bankruptcy Court at any time, (c) the payment of fees pursuant to 28 U.S.C. § 1930 for allowed administrative expenses, and (d) in the event the Chapter 11 Cases are converted to chapter 7 cases, there shall be a separate Carve-Out of $50,000 in the aggregate that may be used for the reasonable fees and expenses of a chapter 7 trustee (clauses (a), (b), (c) and (d) together, the “ Carve-Out ”); provided that the terms “Carve-Out” and “Carve-Out Amount” shall not include any success fee, financing fee, restructuring fee, transaction fee or similar fee payable to any of the DIP Debtors’ professionals or committee’s professionals.  Notwithstanding the foregoing, so long as no Carve-Out Trigger Notice has been issued by the DIP Notes Trustee or the Required DIP Noteholders, the DIP Debtors shall be permitted to pay compensation and reimbursement of expenses allowed and payable under sections 330 and 331 of the Bankruptcy Code but solely to the extent the same are provided for on a cumulative basis as estimated professional fees and disbursements in the Budget, as the same may be due and payable and otherwise allowed and payable by order of the Bankruptcy Court, and the payment of the same shall not reduce the Carve-Out Amount.  The Carve-Out shall not be deemed increased if actual fees are higher in fact than the estimates provided in the Budget.
No portion of the Carve-Out Amount, the proceeds of any DIP Notes, the funds in the Proceeds Account, or any collateral that constitutes “cash collateral” as such term is defined in section 363(a) of the Bankruptcy Code securing the Prepetition Notes Obligations (“ Cash Collateral ”) may be used to (or support any other party to) litigate, object to, contest or challenge in any manner or raise any defenses to the debt or collateral position of the DIP Noteholders, the DIP Trustees, the Prepetition Notes Trustee, or the holders of the Prepetition Notes, whether by challenging the validity, extent, amount, perfection, priority, or enforceability of the indebtedness under the DIP Facility, the Prepetition Notes Documents, or any related documents, or the validity, extent, perfection, priority, or enforceability of any mortgage, security interest, or lien with respect thereto or any other rights or interests or replacement liens with respect thereto or any other rights or interests of the DIP Trustees, the DIP Noteholders, the Prepetition Notes Trustee, or the holders of the Prepetition Notes, or by seeking to subordinate or recharacterize the DIP Facility (or amounts outstanding thereunder) or the Prepetition Notes Documents (or amounts outstanding thereunder), or to disallow or avoid any claim, mortgage, security interest, lien, or replacement lien or by asserting any claims or causes of action, including, without limitation, any actions under chapter 5 of the Bankruptcy Code, against the DIP Trustees, the DIP Noteholders, the Prepetition Notes Trustee, or the holders of the Prepetition Notes, or any of their respective officers, directors, agents, or employees.
In addition, none of the Carve-Out Amount, proceeds of DIP Notes, nor any Cash Collateral shall be used in connection with (i)
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preventing, hindering, or delaying enforcement or realization upon the DIP Collateral by the DIP Noteholders or the DIP Trustees or the exercise of rights by the DIP Trustees once an Event of Default has occurred and is continuing, (ii) using or seeking to use Cash Collateral or selling or otherwise disposing of the DIP Collateral other than as provided herein, (iii) using or seeking to use any insurance proceeds related to the DIP Collateral without the consent of the DIP Collateral Trustee; or (iv) incurring indebtedness other than in accordance with the Budget or other than as permitted in the Operative DIP Facility Documents.  None of the Carve-Out Amount, proceeds of DIP Notes, nor any Cash Collateral shall be used in connection with (i) preventing, hindering, or delaying enforcement or realization upon the “Collateral” (as defined in the Prepetition Notes Indenture, the “ Prepetition Notes Collateral ”) by the Prepetition Notes Trustee or the holders of the Prepetition Notes or the exercise of rights by Prepetition Notes Trustee once an Event of Default has occurred and is continuing, (ii) using, seeking to use, selling, or otherwise disposing of any Prepetition Notes Collateral other than as provided herein, or (iii) using or seeking to use any insurance proceeds related to the Prepetition Notes Collateral without the consent of the Prepetition Notes Trustee.
For the avoidance of doubt, only the (i) the liens securing, and the superpriority claims in respect of, the DIP Note Obligations and the Prepetition Notes Obligations, and (ii) the liens on all DIP Collateral, other than North America ABL Priority Collateral, securing the obligations under the DIP ABL Facility and the Prepetition ABL Facility and the superpriority claims in respect of such obligations shall be subject and subordinate to the Carve-Out.
Cash Management:
Subject to approval by the Bankruptcy Court, after commencement of the Chapter 11 Cases, the DIP Debtors shall use a cash management system that is the same as or substantially similar to its cash management system in effect prior to such date, provided ,   however , the DIP Debtors shall establish the Proceeds Account and all proceeds of the DIP Notes shall be maintained solely in the Proceeds Account (except as set forth herein).  Any material changes from such prepetition cash management system or the Proceeds Account must be acceptable to the DIP Trustees in their respective sole discretion. 3
Conditions Precedent to
Effectiveness:
The Operative DIP Facility Documents will contain conditions precedent (the “ Conditions Precedent ”) to the effectiveness of the Operative DIP Facility Documents as are customary for debtor-in-possession financings of this type, including.
 

3   Note to Draft : Subject to review of cash management system.  Cash management arrangements must be acceptable to DDJ.
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1.    The filing of the Chapter 11 Cases with the Bankruptcy Court on or before November 20, 2017 (the date of such filing, the “ Petition Date ”).
2.    The preparation, authorization, and execution of the Operative DIP Facility Documents (including a customary closing certificate with respect to the satisfaction of certain conditions) with respect to the DIP Facility, in form and substance satisfactory to the DIP Collateral Trustee.
3.    (a) The interim order of the Bankruptcy Court approving the DIP ABL Facility (the “ Interim DIP ABL Order ”) in form and substance satisfactory to the DIP Collateral Trustee and the Required DIP Noteholders shall have been entered and be in full force and effect, (b) the documentation evidencing or relating to the DIP ABL Facility shall be in form and substance satisfactory to the DIP Collateral Trustee and the Required DIP Noteholders, (c) the DIP ABL Facility shall have closed, and (d) the DIP Debtors shall be permitted to draw under the DIP ABL Facility, subject to the borrowing base (calculated in the manner set forth in the Prepetition ABL Agreement, subject to a $7.5 million block, to be automatically reduced to $5 million upon court approval of a Stalking Horse Bid that provides for payment in full of the DIP ABL Facility and Prepetition ABL Obligations.  For the avoidance of doubt, the Interim DIP ABL Order may be the same order as the Interim DIP Order.
4.    The Chapter 11 Cases of the Debtors shall not have been dismissed or converted to a case under chapter 7 of the Bankruptcy Code.
5.    No trustee under chapter 11 of the Bankruptcy Code or examiner with enlarged powers beyond those set forth in section 1106(a)(3) and (4) of the Bankruptcy Code shall have been appointed in the Chapter 11 Cases of the Debtors.
6.    All First Day Orders shall have been entered by the Bankruptcy Court and shall be reasonably acceptable in form and substance to the DIP Collateral Trustee.
7.    The Issuer and Guarantors shall have made no payments after the Petition Date on account of any debt or other claims arising prior to the Petition Date without the consent of the DIP Collateral Trustee and the Required DIP Noteholders, or pursuant to the First Day Orders.
8.    Within three business days after the Petition Date (or such later date as the DIP Collateral Trustee and the Required DIP Noteholders may agree in their respective sole discretion), the Bankruptcy Court shall have entered an interim order
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(the “ Interim DIP Order ”) in form and substance satisfactory to the DIP Collateral Trustee and the Required DIP Noteholders, which Interim DIP Order shall, among other things, (a) authorize and approve the DIP Facility on an interim basis on the terms and conditions provided in the Operative DIP Facility Documents, including approval of the grant of the DIP Protections, (b) provide the DIP Collateral Trustee and the DIP Noteholders with customary releases acceptable to the DIP Collateral Trustee and the Required DIP Noteholders and such other orders and findings as the DIP Collateral Trustee or the Required DIP Noteholders may require, (c) provide the adequate protection described in the “Adequate Protection” section below, (d) provide for the vacation of the automatic stay without further order of the Bankruptcy Court to permit the enforcement of the DIP Trustees’ and DIP Noteholders’ remedies under the DIP Facility and related documents (and with the consent of the DIP Collateral Trustee, the enforcement of the remedies of the Prepetition Notes Trustee and the Holders of the Prepetition Notes under the Prepetition Notes Documents), including without limitation the enforcement, upon five business days’ prior written notice, of such remedies against the DIP Collateral (or if applicable, the Prepetition Collateral) following the occurrence of an Event of Default; (e) prohibit the assertion of claims arising under Section 506(c) of the Bankruptcy Code or assertion of the “equities of the case” exception of Section 552 of the Bankruptcy Code, in each case against any or all of the DIP Trustees and the DIP Noteholders, and, subject to entry of the Final DIP Order, the Prepetition Notes Trustee and the holders of the Prepetition Notes; (f) require all landlords to provide access to DIP Collateral and subordinate all landlord’s or other similar liens to the DIP Liens; (g) find that the DIP Noteholders are extending credit to the DIP Debtors in good faith within the meaning of Section 364(e) of the Bankruptcy Code and make such other orders and findings as the DIP Collateral Trustee or the Required DIP Noteholders may require in connection with the DIP Trustees, the DIP Noteholders and the DIP Obligations; (h) include stipulations by the DIP Debtors with respect to the Prepetition Notes Obligations and liens securing such obligations, establish the Investigation Period (as defined below), and contain a determination by the Bankruptcy Court that, subject to the Investigation Period, the Prepetition Notes Obligations constitute legal, valid, and binding obligations of the DIP Debtors, enforceable in accordance with its terms and not subject to avoidance, recharacterization, recovery, attack, off-set, counterclaim, defenses, or claims of any kind pursuant to the Bankruptcy Code or other applicable law and that the liens securing the Prepetition Notes Obligations are legal, valid, perfected,
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enforceable, and non-avoidable; (i) recognize the right of the DIP Trustees, DIP Noteholders, the Prepetition Notes Trustee, and holders of the Prepetition Notes to credit bid in a sale pursuant to a plan of reorganization or section 363 of the Bankruptcy Code; and (j) subject to entry of the Final DIP Order, no chapter 11 plan of the DIP Debtors shall provide for the impairment of the Roll-Up Obligations or the other Prepetition Notes Obligations except with the advance written consent of a two-thirds majority (by principal amount of Roll-Up Notes or Prepetition Notes held, as applicable) and a one-half majority (by number of Roll Up DIP Noteholders or Prepetition Noteholders, as applicable) of the holders of Roll-Up Notes or the Prepetition Notes, as applicable (for the avoidance of doubt, the Roll-Up Obligations may be impaired pursuant to a chapter 11 plan of the DIP Debtors, subject to the foregoing sentence); which Interim DIP Order shall be in full force and effect, shall not have been reversed, vacated, or stayed, and shall not have been amended, supplemented or otherwise modified without the prior written consent of the DIP Collateral Trustee, the Required DIP Noteholders, and the DIP Notes Trustee, in their respective sole discretion.
9.    The DIP Debtors shall waive the right to “cram down” the Prepetition Notes Obligations under section 1129(b) of the Bankruptcy Code without the consent of the Required DIP Noteholders.
10.  All motions and other documents to be filed with and submitted to the Bankruptcy Court in connection with the DIP Facility and the approval thereof shall be in form and substance satisfactory to the DIP Collateral Trustee and the Required DIP Noteholders.
11.  The entry into the Operative DIP Facility Documents shall not violate any requirement of law and shall not be enjoined, temporarily, preliminarily, or permanently.
12.  All fees and expenses (including reasonable and documented out-of-pocket fees and expenses of counsel) of the DIP Collateral Trustee and the DIP Noteholders and the Prepetition Notes Trustee on or before the Closing Date shall have been paid (whether accrued pre-petition or post-petition).
13.  The delivery of a 13-week cash flow projection acceptable to the DIP Collateral Trustee and the Required DIP Noteholders in all respects (the “ Initial Budget ”), which shall be the Budget (as defined below) until modified in accordance with the procedures described herein.
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14.  The DIP Collateral Trustee shall have a valid and perfected lien on and security interest in the DIP Collateral with the priority described herein.
15.  Each DIP Noteholder who has requested the same at least five business days prior to the Closing Date shall have received, at least three business days prior to the Closing Date, “know your customer” and similar information.
16.  The DIP Collateral Trustee shall have received a borrowing request from the Issuer in accordance with the terms of the Operative DIP Facility Documents.
17.  The DIP Collateral Trustee shall have received customary officer’s certificates from the DIP Debtors certifying and attaching organizational documents, officer incumbency and resolutions authorizing the transactions.
18.  The Intercreditor Agreement shall have been amended on terms and conditions acceptable to the DIP Collateral Trustee and Required DIP Noteholders.
The Conditions Precedent shall have been met by November 21, 2017 (the “ Closing Date ”). 
Conditions Precedent to each Loan
On the funding date of each Loan (a) there shall exist no event of default or default under the Operative DIP Facility Documents, (b) the representations and warranties in the Operative DIP Facility Documents shall be true and correct in all material respects (or in the case of representations and warranties with a “materiality” qualifier, true and correct in all respects) except for representations and warranties expressly stated to relate to a specific earlier date, in which case such representations and warranties shall have been correct in all material respects of such earlier date, (c) the making of such Loan shall not violate any requirement of law and shall not be enjoined, temporarily, preliminarily, or permanently, (d) the making of the Loan shall not result in the aggregate outstandings under the DIP Facility exceeding the amount authorized by the Interim DIP Order or the Final DIP Order, as applicable, (e) the Interim DIP Order and the Final DIP Order, as applicable, shall be in full force and effect and shall not have been vacated, reversed, or stayed in any respect or modified or amended in any manner (except, in the case of any such modifications or amendments, with the consent of the DIP Collateral Trustee, the Required DIP Noteholders, and the DIP Notes Trustee), (f) the applicable order of the Bankruptcy Court approving the DIP ABL Facility, whether on an interim basis or a final basis, shall be in full force and effect and shall not have been vacated, reversed, or stayed in any respect or modified or amended so as to be reasonably not acceptable to the DIP Collateral Trustee, the Required DIP Noteholders, or the DIP Notes Trustee, and no default or event of default under the DIP ABL Facility shall have
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occurred and be continuing, and (g) the requisite percentage of holders of the Prepetition Notes shall have consented to the DIP Facility, including the DIP Protections.
Investigation and Challenge
Subject to entry of the Final DIP Order, the stipulations of the DIP Debtors and findings of the Bankruptcy Court (a) that the claims in respect of the Prepetition Notes Indenture constitute legal, valid, and binding obligations of the DIP Debtors, enforceable in accordance with its terms and not subject to avoidance, recharacterization, recovery, attack, off-set, counterclaim, defenses, or claims of any kind pursuant to the Bankruptcy Code or other applicable law and (b) that the liens securing the Prepetition Notes Obligations are legal, valid, perfected, enforceable, and non-avoidable, shall in each case be subject to a challenge period (the “ Investigation Period ”) (i) for any official committee of unsecured creditors (the “ Committee ”), ending as of the later of 60 calendar days after the formation of the Committee or 75 calendar days after the Petition Date, or (ii) for all other parties, ending as of 75 calendar days after the Petition Date.  Any party, including the Committee, seeking to assert, pursue, or otherwise preserve any claims or causes of action must have obtained standing to pursue such claims or causes of action and must have actually commenced suit or other prosecution thereof, in each case within the challenge period.
No more than $50,000 of Cash Collateral constituting DIP Collateral shall be used to pay for any fees or expenses incurred by the Committee in investigating any such claims or causes of action.  In no event shall any Cash Collateral constituting DIP Collateral be used to pay for any fees or expenses incurred by the Committee in investigating claims or causes of action related to the DIP Facility.
To the extent that the Prepetition Notes Obligations or any portion thereof are found not to constitute valid obligations of the DIP Debtors by a final order not subject to appeal, the Roll-Up Obligations shall be reduced accordingly and reinstated as Prepetition Notes Obligations as though the roll-up had not occurred with respect to such Roll-Up Obligations.
Representations and Warranties
The Operative DIP Facility Documents will contain representations and warranties as are customary for debtor-in-possession financings of this type (including as necessary to address the filing and pendency of the Chapter 11 Cases), including with respect to: valid existence, requisite power, due authorization, no conflict with applicable law or contractual obligations,  governmental consents, enforceability of the Operative DIP Facility Documents, financial statements and projections, no material adverse effect, no restricted junior payments, no adverse proceedings, taxes, properties, environmental matters, no default under the Operative DIP Facility Documents or contractual obligations, governmental regulations, margin stock, employee matters, employee benefit plans, fees, compliance with law, governmental and other approvals, no material
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misstatements, PATRIOT Act, communication paths, dealer programs, non-competition agreements, deposit accounts, anti-terrorism, OFAC and similar laws, tax status, and the continued effectiveness of the DIP Orders.
Financial Reporting Requirements
On Thursday of each week (beginning on the second Thursday following entry of the Interim DIP Order), the DIP Debtors shall provide to the DIP Trustees a variance report in form acceptable to the DIP Trustees (each, a “ Variance Report ”) with respect to the four-week period ended the immediately preceding Friday or, if shorter, the period beginning on the Petition Date and ending on the immediately preceding Friday (each a “ Testing Period ”), setting forth (a) the actual cash receipts and disbursements for such immediately preceding week on a line-item basis and available cash on hand as of the end of such period, (b) the variance in dollar amounts of the actual receipts and disbursements for each weekly period from those reflected for the corresponding period in the Budget, (c) a description of the nature of any positive or negative variance of greater than five percent (5%) in any line item, and (d) whether the DIP Debtors complied with the budget covenants for the applicable testing period.  The DIP Debtors shall also provide the financial reporting required under the Prepetition Notes Indenture and the Prepetition ABL Agreement to the DIP Trustees.
On the first business day of each month, the DIP Debtors shall provide to the DIP Trustees an updated proposed rolling 13-week cash flow projection (a “ Proposed Budget ”).  Upon written confirmation from the DIP Collateral Trustee or the DIP Notes Trustee that such Proposed Budget is in form and substance satisfactory to the DIP Collateral Trustee or the DIP Notes Trustee and the Required DIP Noteholders, such Proposed Budget shall then become the “Budget” for all purposes.  Until the DIP Collateral Trustee or the DIP Notes Trustee delivers notice to the Issuer indicating that such Proposed Budget is in form and substance satisfactory to the DIP Collateral Trustee or the DIP Notes Trustee and the Required DIP Noteholders, the Budget last approved by the DIP Collateral Trustee or the DIP Notes Trustee and the Required DIP Noteholders (the “ Budget ”) shall continue as the then-effective Budget.  Notwithstanding the foregoing, after the occurrence and during the continuation of an Event of Default, the DIP Debtors shall provide an updated Proposed Budget as described above, but on a weekly basis each Wednesday.
Budget Covenants
The DIP Debtors shall comply with the Budget, subject to the following permitted variances:  (a) with respect to the “Total Operating Receipts” section of the Budget, (i) for the first Testing Period, 20%, and (ii) thereafter, 15%, and (b) with respect to the “Total Operating Disbursements” section of the Budget, (i) for the first Testing Period, 15%, and (ii) thereafter, 12%.  Compliance with the Budget shall be tested weekly on a rolling four-week basis; provided that after the occurrence and during the continuation of an
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Event of Default, the Budget shall be tested weekly on a weekly basis.  Subject to such variance, the DIP Debtors shall not be permitted to expend amounts in excess of the disbursements set forth in the Budget.  Any deviation from the Budget beyond any applicable permitted variance shall constitute an Event of Default (as defined below) unless waived in writing by the DIP Collateral Trustee or the DIP Notes Trustee.  For the avoidance of doubt, any adequate protection payments (including professional fees) made on account of the Prepetition ABL Obligations and the payment of the DIP Collateral Trustee’s and the DDJ Noteholders’, the other Backstop DIP Noteholders and the DIP ABL Collateral Trustee’s professional fees shall be included in the Budget; provided ,   however , that such included amounts (a) shall not constitute a cap on the amount of any such payments that the DIP Debtors are obligated to pay and (b) solely with respect to the professional fees of the DIP Debtors, any statutory committee appointed in the cases, the DIP Collateral Trustee, the DIP Notes Trustee, the DDJ Noteholders, the other Backstop DIP Noteholders and the DIP ABL Collateral Trustee, shall be excluded in any calculations for purposes of testing compliance with the Budget solely to the extent that such amounts exceed the projected amount set forth in the Budget. 
Affirmative Covenants
The Operative DIP Facility Documents will contain affirmative covenants, in form and substance satisfactory to the DIP Collateral Trustee and the DIP Notes Trustee, as are customary for debtor in possession financings of this type, including the following:  financial statements and other reports (including Variance Reports), notice of default or event of default, litigation, ERISA and events reasonably expected to have a material adverse effect, preservation of existence, payment of taxes and other obligations, maintenance of properties, maintenance of insurance, access to properties and inspection rights, maintenance of books and records, compliance with laws, environmental disclosure and compliance, additional guarantors and collateral, further assurances, non-consolidation, cash management systems, activities of management, maintenance of underwriting guidelines, licenses and permits, key-person life insurance, maintenance of UL certification, payment of any amounts due as “adequate protection” (as such term is used in the Bankruptcy Code) for the use of the collateral securing the Prepetition ABL Obligations and the Prepetition Notes Obligations and Cash Collateral, delivery of all pleadings, motions, and other documents filed with the Bankruptcy Court on behalf of the DIP Debtors in the Chapter 11 Cases to the DIP Collateral Trustee and DIP Notes Trustee and their counsel, compliance with Budget, compliance with the Milestones (as defined below), compliance with terms of leaseholds, material contracts, appraisals, and administration of deposit accounts.
In addition, the Operative DIP Facility Documents will contain an affirmative covenant by the Issuer and each Guarantor to cause each
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of its direct and indirect subsidiaries to operate in the ordinary course of business.
Negative Covenants
The Operative DIP Facility Documents will contain negative covenants, in form and substance satisfactory to the DIP Collateral Trustee and the DIP Notes Trustee, as are customary for debtor-in-possession financings of this type, including, without limitation, the following:  limitations on debt and guarantees, limitations on liens, limitation on granting negative pledges, limitations on dividends, redemptions and repurchases with respect to capital stock, limitations on cancellation of debt and on prepayments, redemptions and repurchases of debt, limitations on restrictions on distributions from subsidiaries, limitations on investments, loans and advances, limitations on mergers, consolidations, dispositions and acquisitions, limitations on disposal of subsidiary interests, limitations on sale and lease-back transactions, limitations on transactions with affiliates, limitations on changes in business, limitations on holding company activities, limitations on amendment of constituent documents and documents governing material indebtedness, limitations on changes in accounting treatment and reporting practices or the fiscal year, limitations on cash management changes, limitations on changes to underwriting guidelines, limitations with respect to acquisition or changes to communication paths, limitations on activities related to anti-terrorism, OFAC and other similar laws, limitations on incurring or permitting additional super-priority claims or the grant of adequate protection (other than as provided herein), limitations on use of proceeds, and a restriction on capital expenditures (which will be set to permit any capital expenditures made in accordance with the Budget, subject to permitted variances).
In addition, the Operative DIP Facility Documents will contain negative covenants (a) prohibiting any transfers of property of any kind by any of the DIP Debtors to any of their non-Debtor affiliates and prohibiting any transfer to RII except as expressly set forth in the Budget to fund the DIP Debtors’ share of certain shared services and (b) prohibiting any of the direct or indirect subsidiaries of Issuer or the Guarantors from taking any action outside the ordinary course of business, including without limitation incurrence of indebtedness, granting of liens or pledges, paying dividends or making other payments, disposition or acquisition of any assets, the making of investments, repayment of debt prior to its stated maturity, and other actions to be identified therein.
Chief Restructuring Officer
For so long as the DIP Facility remains outstanding, unless the Required DIP Noteholders and the DIP ABL Agent otherwise agree, starting no later than fourteen (14) calendar days after the Petition Date, the DIP Debtors shall retain a chief restructuring officer reasonably acceptable to the Required DIP Noteholders and the DIP ABL Agent (the “ CRO ”), with such responsibilities and authority typically provided to chief restructuring officers in chapter 11 cases.  The DIP Noteholders, the DIP Trustees, and the DIP ABL Agent
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shall be entitled to communicate directly with the CRO on any matter relating to the DIP Debtors, their businesses, or the restructuring process.
Events of Default
The Operative DIP Facility Documents will contain defaults and events of default (“ Defaults ” and “ Event of Default ”, respectively) as are customary for debtor-in-possession financings of this type, including without limitation, the events of default listed on Annex A .
Remedies
Upon the occurrence and during the continuance of an Event of Default, (i) the DIP Collateral Trustee or the DIP Notes Trustee may, in its sole and absolute discretion, immediately (a) deliver a notice of an Event of Default; (b) terminate the commitment to make any unfunded portion of the DIP Facility and refuse any requests by the DIP Debtors for withdrawals from the Proceeds Account except to fund regular payroll and other expenses critical to keep the business of the DIP Debtors operating in accordance with the Budget; (c) terminate the Operative DIP Facility Documents as to any future liability or obligation of the DIP Trustees and the DIP Noteholders; (d) accelerate the obligations to repay the DIP Facility, (e) declare the occurrence of the Termination Date, and/or (f) deliver a notice terminating the DIP Debtors’ ability to withdraw from the Proceeds Account and the DIP Debtors’ consensual use of Cash Collateral effective five (5) days after such delivery except that DIP Debtors’ consensual use of Cash Collateral in the Proceeds Account shall terminate immediately upon notice other than to fund regular payroll and other expenses critical to keep the business of the DIP Debtors operating in accordance with the Budget, and (ii) the automatic stay of section 362 of the Bankruptcy Code shall be terminated five (5) days after the DIP Collateral Trustee or DIP Notes Trustee delivers a notice of an Event of Default to the DIP Debtors, without further order of the Bankruptcy Court and without the need for filing any motion for relief from the automatic stay or any other pleading, for the purpose of permitting the DIP Collateral Trustee or the DIP Notes Trustee (or with the consent of the DIP Collateral Trustee, the Prepetition Notes Trustee and holders of the Prepetition Notes) to do any of the following:  (x) foreclose on the DIP Collateral (or if applicable, the Prepetition Collateral) and (y) enforce all of the rights under the Operative DIP Facility Documents (or if applicable, the Prepetition Notes Documents).  In any hearing on any request to re-impose or continue the automatic stay of section 362(a) of the Bankruptcy Code, the only issue that may be raised by any party in opposition thereto shall be whether, in fact, an Event of Default has occurred and is continuing under the Operative DIP Facility Documents, and the DIP Debtors shall waive their right to and shall not be entitled to seek relief, including, without limitation, under section 105 of the Bankruptcy Code, to the extent that such relief would in any way impair or restrict the rights and remedies of the DIP Collateral Trustee, the DIP Notes Trustee, or the DIP Noteholders (or, if applicable, the Prepetition Notes Trustee and the holders of the Prepetition Notes) as set forth in the Interim DIP Order
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or Final DIP Order (as applicable) or the Operative DIP Facility Documents (or, if applicable, the Prepetition Notes Documents).
Adequate Protection
Subject to the Carve-Out, as adequate protection of the interests of the Prepetition ABL Agent and the Prepetition ABL Lenders in the Notes Priority Collateral securing their claims under the Prepetition ABL Agreement, the DIP Debtors shall (i) pay interest and letter of credit fees currently and reasonable professional fees of the Prepetition ABL Agent and Prepetition ABL Lenders (whether incurred pre-petition or post-petition), solely using North America ABL Priority Collateral and not, in any event, funds from the Proceeds Account or otherwise that constitute proceeds of the DIP Notes, (ii) for diminution in value, provide for adequate protection replacement liens on the Notes Priority Collateral, (iii) for diminution in value, provide for super-priority expenses of administration senior to all other administrative expense claims (except as set forth in the last sentence of this paragraph), and (iv) provide such other adequate protection as is agreeable to the Prepetition ABL Agent and acceptable to the DIP Collateral Trustee, the DIP Notes Trustee, and the Required DIP Noteholders.
Subject to the Carve-Out, as adequate protection of the interests of the Prepetition Notes Trustee and the holders of the Prepetition Notes in the collateral securing their claims under the Prepetition Notes Indenture, the DIP Debtors shall (i) for diminution in value, provide for adequate protection replacement liens on the DIP Collateral, and (ii) for diminution in value, provide for super-priority expenses of administration senior to all other administrative expense claims (except as set forth in the last sentence of this paragraph).
The Prepetition Notes Trustee and the holders of the Prepetition Notes shall not be subject the equitable doctrine of marshaling, and, subject to the entry of the Final DIP Order (as defined below), shall not be subject to any rights, claims, charges, or liens arising under section 506(c) or “the equities of the case” exception of section 552(b) of the Bankruptcy Code.
The New Money DIP Obligations shall be payable in full in cash on the effective date of any confirmed plan of reorganization of the DIP Debtors except to the extent otherwise agreed by the DIP Noteholder holding the affect New Money DIP Obligations.  The Roll Up Obligations shall be payable in full in cash on the effective date of any confirmed plan of reorganization of the DIP Debtors unless the holders of two-thirds in amount of all Roll Up Obligations agree, on behalf of all holders of Roll Up Obligations, to a different treatment.
Final Order
No later than thirty-five (35) calendar days after the Petition Date (or such later date as the DIP Collateral Trustee and the DIP Notes Trustee may agree in their respective sole discretion), the Bankruptcy Court shall have entered a final order authorizing and approving the DIP Facility (the “ Final DIP Order ,” and, together
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with the Interim DIP Order, the “ DIP Orders ”) and the transactions contemplated thereby, which shall be in form and substance satisfactory to the DIP Collateral Trustee, the DIP Notes Trustee, and the Required DIP Noteholders, and shall include all approvals of the Interim DIP Order as well as those approvals subject to the entry of the final order, including approval of the Roll-Up Obligations.
Milestones
The Operative DIP Facility Documents and the DIP Orders shall provide that failure by the DIP Debtors to meet any of the following milestones (collectively, the “ Milestones ”) shall constitute an Event of Default under the Operative DIP Facility Documents: 4
1. No later than ten (10) calendar days after the Petition Date, the Debtors shall file a motion (i) to approve the sale of the substantially all of the Debtors’ assets pursuant to Section 363 of the Bankruptcy Code (the “ Sale ”), and (ii) to approve sale and bidding procedures with respect to the Sale, in each case in form and substance satisfactory to the DIP Collateral Trustee and the Required DIP Noteholders in their respective sole discretion (the “ Sale and Bid Procedures Motion ”).  If the Sale includes any DIP ABL Priority Collateral, such Sale shall provide for the payment in full in cash of the Prepetition ABL Obligations and the DIP ABL Obligations at the closing thereof and shall otherwise be on terms and conditions acceptable to the DIP Collateral Trustee and the Required DIP Noteholders in their respective sole discretion.
2. No later than fourteen (14) calendar days after the Petition Date, the Debtors shall have selected and retained, subject to Bankruptcy Court approval, a CRO reasonably acceptable to the Required DIP Noteholders and the DIP ABL Agent, and thereafter the Debtors shall use commercially reasonable efforts to obtain such Bankruptcy Court approval reasonably promptly.
3. No later than thirty-five (35) calendar days after the Petition Date (subject to the Bankruptcy Court’s calendar), the Bankruptcy Court shall have entered an order granting the relief requested in the Sale and Bid Procedures Motion (such order, the “ Bidding Procedures Order ”), which shall, among other, things, (a) provide for the DIP Noteholders, at the direction of the Required DIP Noteholders, and Prepetition Noteholders, at the direction of the requisite percentage of the Prepetition Notes, to have the right to credit bid in the sale process for up to the full amount of their DIP Obligations and Prepetition Notes Obligations, as applicable, and (b) otherwise be acceptable to the DIP ABL Agent, the DIP Collateral Trustee and the Required DIP Noteholders in their respective sole discretion.  The Sale shall be conducted pursuant to
 
 

4  Revised to reflect the Milestones in the Interim Order.
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the bidding procedures as set forth in the Bidding Procedures Order.
4. No later than seventy-five (75) calendar days after the Petition Date, the Debtors shall select a stalking horse bid acceptable to the ABL Agent, the DIP Collateral Trustee and the Required DIP Noteholders in connection with a further auction, which bid shall provide, at a minimum for the payment in full in cash of all Prepetition ABL Obligations and DIP ABL Obligations  (the “ Stalking Horse Bid ”) and obtain Bankruptcy Court approval of the Stalking Horse Bid and related bid protections, which shall be acceptable to  the DIP Collateral Trustee  and the Required DIP Noteholders in their respective sole discretion. The Milestone set forth in this Paragraph may be extended by the Required DIP Noteholders, in their sole discretion, for up to twenty-five (25) days so long as no Event of Default has occurred, and it may be waived by the Required DIP Noteholders, in their sole discretion, if they have made a bid for all or substantially all of Debtors’ assets (including the DIP ABL Priority Collateral) and such bid would otherwise meet the terms of a DIP Noteholders Credit Bid (as defined below).
5. No later than one hundred and thirty (130) calendar days after the Petition Date, the Debtors shall conduct an auction for substantially all of their assets (the “ Auction ”) in accordance with the Bidding Procedures Order.
6. No later than one (1) calendar day after the Auction concludes, the Debtors shall declare a “successful bidder” and “back-up bidder” for the Sale in accordance with the Bidding Procedures Order.
7. No later than five (5) calendar days after the conclusion of the Auction, the Bankruptcy Court shall have approved the Sale and entered an order authorizing and approving the Sale (the “ Sale Order ”) and the transactions contemplated thereby, in each case, in form and substance satisfactory to the Debtors, the DIP ABL Agent, the DIP Collateral Trustee, the DIP Notes Trustee, and the Required DIP Noteholders in their respective sole discretion; provided that the Debtors and the DIP Noteholders shall negotiate in good faith regarding the terms of a wind-down of the Debtors after consummation of the Sale (it being understand that the foregoing proviso does not obligation any of the parties to reach agreement on the terms of a wind-down).
8. The Sale shall close no later than one hundred and sixty (160) calendar days after entry of the Petition Date, and the Prepetition ABL Obligations and the DIP ABL Obligations shall
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be indefeasibly paid in full in cash at the closing of such Sale in accordance with the DIP ABL Loan Documents.
In the event the highest or otherwise best offer received by DIP Debtors in accordance with the Sale Procedures Order at the Auction provides for the payment in full of all Prepetition ABL Obligations and all DIP ABL Obligations (an “ ABL Covering Bid ”), and the liens in favor of the DIP Noteholders and the Prepetition Noteholders cannot or will not be consensually released upon the consummation of such ABL Covering Bid, the Required DIP Noteholders shall be obligated to make a credit bid, on behalf of all DIP Noteholders, for all or a portion of the DIP Debtors’ assets, which bid shall provide for the payment in full in cash of all Prepetition ABL Obligations and DIP ABL Obligations (unless otherwise agreed by the Prepetition ABL Agent or DIP ABL Agent, as applicable) at closing, shall be on terms and conditions reasonably acceptable to the DIP ABL Agent and Prepetition ABL Agent, and shall otherwise be on terms and conditions that in their totality are at least as favorable to the DIP Debtors and their estates as the highest or otherwise best third party bid, except that the credit bid of the applicable portion of the DIP Notes Obligations (and if applicable the Prepetition Notes Obligations) shall be treated as cash consideration (such bid, the “ DIP Noteholders Credit Bid ”).
Expenses
The Issuer and each Guarantor shall agree jointly and severally to pay (and the Budget shall provide for payment of) all reasonable and documented out-of-pocket costs, expenses and disbursements of the DIP Collateral Trustee, the DIP Notes Trustee, the Required DIP Noteholders,  and the other DIP Noteholders (with the consent of the Required DIP Noteholders) (which in each case shall include reasonable fees, expenses, and disbursements of counsel and any financial or strategic advisors or consultants): (i) in connection with the negotiation, preparation, execution, and delivery of any documents in connection with the Operative DIP Facility Documents, the DIP Noteholders Credit Bid, the purchase of all DIP Notes, and/or the Chapter 11 Cases, such costs and expenses including, without limitation, all due diligence, audit, insurance, appraisal, and consultant costs and expenses, and all search, filing, and recording fees, incurred or sustained by the DIP Collateral Trustee, the DIP Notes Trustee, and/or the DIP Noteholders in connection with the DIP Facility, the Operative DIP Facility Documents, the Prepetition Notes Documents and/or the DIP Noteholders Credit Bid or the transactions contemplated thereby, the administration of the DIP Facility and/or the Prepetition Notes Documents, and any amendment or waiver of any provision thereof (in each case, whether or not any such transactions are consummated), (ii) relating to financial diligence and third-party appraisers retained by or on behalf of any or all of the DIP Collateral Trustee, the DIP Notes Trustee, or the DIP Noteholders, in connection with the interpretation, enforcement, or protection of any of their rights and remedies under Operative DIP Facility Documents
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or in connection with DIP Notes made thereunder or under the Prepetition Notes Documents or the Prepetition Notes, and (iii)  in connection with the negotiation, preparation, execution, and delivery of any documents in connection with the Sale, including the DIP Noteholders Credit Bid.
The foregoing fees and expenses shall be subject to a 14-calendar-day review period in favor of the Committee and the Office of the United States Trustee.
Assignments
No consent of any Issuer or Guarantor required for any assignments or participations.  All assignments and participations in connection with the DIP Notes shall require a pro rata transfer of New Money DIP Notes, Roll-Up Notes, and Prepetition Notes.
Governing Law
State of New York. 
Advisors to the DDJ Noteholders, the other Backstop DIP Noteholders and the Required DIP Noteholders
Latham & Watkins LLP, as counsel, and Alvarez & Marsal Securities LLC, as financial advisor.
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Annex A
 
Events of Default under the DIP Facility shall include (in addition to those identified in the body of this Summary of Terms and Conditions), without limitation:
(a)          entry of an order without the prior consent of the DIP Collateral Trustee, the DIP Notes Trustee, and the Required DIP Noteholders amending, supplementing, or otherwise modifying any of the DIP Orders;
(b)          reversal, vacation, or stay of the effectiveness of any DIP Order;
(c)          the occurrence of any default or event of default under the DIP ABL Facility;
(d)          the filing of any motion by the DIP Debtors to dismiss the Chapter 11 Cases or convert the Chapter 11 Cases to a case under chapter 7 of the Bankruptcy Code, or the dismissal of the Chapter 11 Cases or conversion of the Chapter 11 Cases to a case under chapter 7 of the Bankruptcy Code;
(e)          termination, expiration, or shortening of the DIP Debtors’ exclusivity periods under section 1121 of the Bankruptcy Code;
(f)          appointment of a chapter 11 trustee for any of the DIP Debtors;
(g)          except as expressly provided in the Term Sheet, any sale of, or the filing of any motion to sell, all or any substantial portion of the DIP Debtors’ (or their direct or indirect subsidiaries) assets, including the equity of any direct or indirect subsidiary, outside the ordinary course of business pursuant to section 363 of the Bankruptcy Code or otherwise that does not provide for a committed transaction providing sufficient proceeds to cause the DIP Obligations and the Prepetition Notes Obligations to be paid in full in cash at the closing of such sale, taking into account the priority of such DIP Obligations and Prepetition Notes Obligations;
(h)          appointment of an examiner with enlarged powers relating to the operation of the business of any of the DIP Debtors;
(i)          the DIP Debtors fail to maintain sufficient cash, reserves, and projected borrowing capacity to pay all accrued administrative obligations and other administrative claims when due;
(j)          granting of relief from the automatic stay in the Chapter 11 Cases to permit foreclosure or enforcement on assets of the DIP Debtors having an aggregate value in excess of an amount to be agreed;
(k)          any DIP Debtor’s filing a motion requesting or supporting, or entry of an order granting, (1) any super-priority claim or lien which is senior to or pari passu with the DIP Obligations or the Prepetition Notes Obligations , or (2) additional or replacement financing, in each case if not permitted by the Operative DIP Facility Documents ;
(l)          institution of any judicial proceeding, or the filing of any motion, by any DIP Debtor seeking to challenge the validity of any portion of the Operative DIP Facility Documents, the DIP Obligations, the Prepetition Notes Documents, or the Prepetition Notes Obligations or the applicability or enforceability of same or which seeks to void, avoid, limit, subordinate, or otherwise adversely affect any claim or security interest created by or in relation to the Operative DIP Facility



28

 


 
Documents or the Prepetition Notes Indenture or related documents or the entry of any order of the Bankruptcy Court having any such effect;
(m)         the allowance of any claim or claims under Section 506(c) of the Bankruptcy Code or otherwise against the DIP Collateral Trustee, the DIP Notes Trustee, the DIP Noteholders, the Prepetition Notes Trustee, or any holders of the Prepetition Notes, their respective claims, or the DIP Collateral or the Prepetition Notes Collateral, or the filing by any DIP Debtor of a motion supporting such allowance;
(n)          the payment of, or granting adequate protection with respect to, any pre-petition debt; provided ,   however , that this paragraph shall not apply to any payments or granting of adequate protection with respect to the Prepetition Notes Obligations or the Prepetition ABL Obligations on the terms set forth herein or otherwise acceptable to the DIP Collateral Trustee, the DIP Notes Trustee, and the Required DIP Noteholders;
(o)          the filing of a plan (or, the proposal, support, or failure to oppose an unfiled plan) by any party of reorganization that does not provide for the payment in full of the DIP Obligations and the Prepetition Notes Obligations without the prior written consent of the DIP Collateral Trustee, the DIP Notes Trustee, and the Required DIP Noteholders;
(p)          failure to comply with the Budget (subject to the permitted variances described herein);
(q)          the liens or super-priority claims granted with respect to the DIP Obligations or the Prepetition Notes Obligations cease to be valid, perfected, and enforceable in any respect;
(r)          the entry of an order amending, supplementing, staying, vacating, or otherwise modifying the Bidding Procedures Order or any Sale Order, or any violation of any term or condition set forth in the Bidding Procedures Order or any Sale Order, in each case without the prior written consent of the DIP Collateral Trustee, the DIP Notes Trustee, and the Required DIP Noteholders, or the filing by any DIP Debtor of any motion or application seeking the entry of any such order without the prior written consent of the DIP Collateral Trustee, the DIP Notes Trustee, and the Required DIP Noteholders;
(s)          any breach of any provision of any DIP Order;
(t)          any breach of any covenants set forth herein or the covenants or other terms of the Operative DIP Facility Documents (including the Milestones), subject to cure periods for certain covenants to be mutually agreed; and
(u)          any DIP Debtor’s filing a motion requesting or supporting, or entry of an order granting, authorizing or approving, any action adverse to the DIP Collateral Trustee, the DIP Notes Trustee, the DIP Noteholders, the Prepetition Notes Trustee, or the holders of the Prepetition Notes or their rights and remedies or their interest in the DIP Collateral or the Prepetition Notes Collateral.
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EXHIBIT 10.4
November 16, 2017
Michael Hobey
17 State Street, Suite 3811
New York, NY 10004
Dear Mike:
I am pleased to confirm your appointment to the position of President and interim Chief Executive Officer for Real Industry, Inc. (the “ Company ”), reporting solely and directly to our Board of Directors.   I am also pleased to confirm your continued retention as Executive Vice President and Chief Financial Officer of Real Alloy Holding, Inc., a wholly-owned operating subsidiary of the Company (“ Real Alloy ”).   Your appointment to these roles is effective as of November 16, 2017 and your employment will be on an “at-will” basis and may be terminated (by the Company, Real Alloy or by you) at any time, for any or no reason.
Your base annual compensation for the position of (a) President and interim Chief Executive Officer of the Company will be at the rate of $175,000 payable by the Company and (b) Executive Vice President and Chief Financial Officer of Real Alloy will be at the rate of $343,000 payable by Real Alloy.   You acknowledge and agree that while such payments may be processed through and made on behalf of the Company and Real Alloy by Insperity PEO Services, L.P. (“Insperity”), Insperity has no obligation to pay such amounts.  In addition you will be entitled to participate in all compensation and benefit programs applicable to other senior managers of the Company and Real Alloy, as the case may be from time to time, or approved by the compensation committee in the future. This will include, without limitation, the key employee incentive program for Real Alloy (the “ RA KEIP ”), approved by the applicable bankruptcy court.  The RA KEIP will be based on specific individual and corporate performance criteria as recommended and approved by the compensation committee.
In addition, at all times during your employment with the Company and Real Alloy you will continue to be (i) eligible to participate, without duplication, in all of the Company’s and/or Real Alloy’s benefit plans, programs and policies applicable to senior officers of the Company and/or Real Alloy from time to time, which may include to the extent offered by the Company and/or Real Alloy, without limitation, various life, health and accident insurance plans and savings plan, and (ii) indemnified to the fullest extent permitted by Delaware law and covered by any Director and Officer Liability insurance maintained by the Company and/or Real Alloy for its senior executive officers (which, for the avoidance of doubt, shall continue to cover you after the termination of your employment with respect to any liability with respect to your employment, subject to applicable standards of conduct under the Delaware General Corporation Law, any director and officer indemnification agreement entered into with the Company and/or applicable Director and Officer Liability insurance policies, as the case may be).  The Company and Real Alloy each retain the right to terminate or alter any such plans or policies from time to time, provided that such termination
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or alteration is done for all eligible employees and not specifically for you.  You will be entitled to vacations, sick leave and other similar benefits in accordance with policies of the Company and Real Alloy from time to time in effect for personnel with commensurate duties.
You acknowledge and agree that the confidentiality, non-solicitation and non-disparagement provisions contained in Appendix A are necessary and valuable to the Company and Real Alloy and we and you acknowledge and agree to be bound to the agreements, restrictions, obligations and provisions set forth in Appendix A attached hereto.
For the avoidance of doubt, we and you acknowledge and confirm that this agreement supersedes and replaces any prior contractual arrangements with the Company and/or Real Alloy, including, without limitation, the Management Continuity Plan and such agreements or your participation in such arrangements is terminated with your consent.
Please acknowledge acceptance of this offer and your agreement to the terms set forth herein and in Appendix A by signing below and returning one copy to my attention.  Feel free to contact me should you have any questions.

 
 
 
Sincerely,
 
 
 
/s/ Peter C.B. Bynoe
 
Peter C.B. Bynoe
 
On behalf of the Compensation Committee
 
of Real Industry, Inc.
 
Accepted:
    
 
 
 
 
/s/ Michael Hobey
 
Dated:  November 16 , 2017
Name:  Michael Hobey
 
 
 
 
cc:       William Hall, Chairman of the Board
David S. Stone, Esq.
Murray Indick, Esq.
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APPENDIX A
CONFIDENTIALITY, ASSIGNMENT OF INVENTIONS
AND RESTRICTIVE COVENANTS
1.     Confidential Information; Assignment of Inventions; Return of Company Property . You acknowledge and agree that (i) the services to be performed by you under this Agreement are unique and extraordinary and, as a result of such employment, you shall be in possession of Confidential Information relating to the business practices of the Company, Real Alloy and their subsidiaries (the “ Company Group ”) and (ii) that the trade secrets and Intellectual Property of the Company Group are very valuable.  You agree to be bound by the policies of the Company Group with respect to the confidentiality, ownership and assignment of employee rights with respect to trade secrets, Intellectual Property and other information of the Company Group. “ Intellectual Property ” shall mean all patents and patent applications, all inventions, innovations, improvements, developments, methods, designs, analyses, drawings, reports and all similar or related information (in each case whether or not patentable), all copyrights and copyrightable works, all trade secrets, confidential information and know-how, and all other intellectual property rights that are conceived, reduced to practice, developed or made by you while providing services to the Company Group and that (a) relate to the Business (as hereinafter defined), including the Company Group’s related business, research and development, existing products or services or future products and services under development during your employment; or (b) relate to the Business and are conceived, reduced to practice, developed or made using any of equipment, supplies, facilities, assets or resources of the Company Group, including, without limitation, any intellectual property rights.
2.     Non-solicitation and Non-disparagement .
(a)     Non-solicitation .  You shall not, except in the good faith performance of your duties hereunder or as specifically authorized by the Board in writing, directly or indirectly, individually or on behalf of any other person, firm, corporation or other entity, during the one-year period following the termination of your employment (the “ Post-Termination Period ”):
(i)    solicit, aid or induce any employee, representative, agent or consultant of the Company Group to leave such employment or retention or to accept employment with or render services to or with any other Person, or hire or retain any such employee, representative or agent, or take any action to materially assist or aid any other Person in identifying, hiring or soliciting any such employee, representative or agent; provided, however, that the foregoing provision will not prevent Employee from hiring any such individual whom he hires as a result of such individual responding to a general advertisement for employment;




 
Michael Hobey
November 16, 2017
Page 4

(ii)    solicit, contact, aid or induce any Customer (as hereinafter defined) in the Territory (w) to purchase goods or services that have been sold or provided by any member of the Company Group during the Post-Termination Period from another person, firm, corporation or other entity (or attempt to do any of the foregoing) or engage in other Competitive Activity, (x) to terminate, curtail or otherwise limit its business relationship with any member of the Company Group,  (y) to interfere otherwise with any part of the Company Group’s business, or (z) to attempt to do any of the foregoing; or
(iii)     solicit, contact, aid or induce any entity or person who was a supplier of goods, services or property (including Intellectual Property) to any member of the Company Group, or any licensor or licensee of any member of the Company Group, during the Post-Termination Period to not do business with, to discontinue doing business with, or to materially reduce all or any part of their business with the any member of the Company Group.
(b)     Definitions .
(i)    “ Competitive Activity ” means (a) the invention, design, development, fabrication, manufacture, assembly, production, procurement, marketing, distribution or sale of any products that are competitive with or could be used as a substitute for any of the products or services offered by any member of the Company Group at any time during the Post-Termination Period, or under development or consideration for development by any member of the Company Group at any time during the Post-Termination Period, (b) the delivery, performance, marketing or sale of any services that are competitive with or could be used as a substitute for the services offered by any member of the Company Group at any time during the Post-Termination Period, or under development or consideration for development by any member of the Company Group at any time during the Post-Termination Period, (c) the performance of business activities of the type which in the ordinary course of business would be reasonably likely to involve (or actually do involve) the unauthorized use or disclosure of Confidential Information or Intellectual Property belonging to any member of the Company Group or (d) consulting or other advising in support of the foregoing.
(ii)   “ Customer ” means any customer of any member of the Company Group or any prospective customer of any member of the Company Group, each at any time during the last two years of your employment.
(iii)     “ Person ” means any person or entity other than the Company, Real Alloy or any other member of the Company Group.
(iv)   “ Territory ” means any location in which any member of the Company Group operates or sells, or intends within two years to operate or sell, its products, including Europe or North America.
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3.     Non-disparagement .  At no time during the Post-Termination Period shall you, directly or indirectly, disparage the Company Group or any of the Company Group’s past or present employees, directors, products or services.  At no time during the Post-Termination Period shall any executive officers of the Company Group, directly or indirectly, disparage you. Notwithstanding the foregoing, nothing in this Section 3 shall prevent you from making any truthful statement to the extent (i) necessary to rebut any untrue public statements made about him; (ii) necessary with respect to any litigation, arbitration or mediation involving this Agreement, including, but not limited to, the enforcement of this Agreement; or (iii) required by law or by any court, arbitrator, mediator or administrative or legislative body (including any committee thereof) with jurisdiction over such person.
4.    Enforcement .
(a)   You agree and acknowledge that (i) the potential harm to members of the Company Group of the non-enforcement of Sections 1, 2 or 3 outweighs any harm to you of its enforcement by injunction or otherwise and (ii) he has carefully read this Agreement and has given careful consideration to the restraints imposed by this Agreement, and is in full accord as to the necessity of such restraints for the reasonable and proper protection of the trade secrets and other Confidential Information of each member of the Company Group.
(b)   In the event of any breach or threatened breach of this Agreement, the Company, Real Alloy or any other affected member of the Company Group shall be entitled to seek an injunction, without bond, restraining such breach, but nothing herein shall be construed as prohibiting any member of the Company Group from pursuing other remedies available to it for such breach or threatened breach.
5.    Cooperation . Upon reasonable notice from the any member of the Company Group or its counsel, while employed by the Company and Real Alloy and thereafter, you agree to respond and provide information with regard to matters of which you have knowledge as a result of your employment with the Company and Real Alloy, and will provide reasonable assistance to the Company Group and their respective representatives in defense of any claims that may be made against the Company Group (or any member thereof), and will provide reasonable assistance to the Company Group in the prosecution of any claims that may be made by the Company Group (or any member thereof), to the extent that such claims may relate to matters related to your period of employment with the Company and Real Alloy (or any predecessors). You also agree to promptly inform the Company and Real Alloy (to the extent you are legally permitted to do so) if you are asked to assist in any investigation of the Company Group (or any member thereof) or their actions, regardless of whether a lawsuit or other proceeding has then been filed with respect to such investigation and shall not do so unless legally required. If you are required to provide any services pursuant to this Section 5 following the termination of your employment, upon presentation of appropriate documentation, then the Company and Real Alloy: (i) shall promptly compensate you for all time incurred in these activities at an hourly rate of pay equal to the most recent annual Base




 
Michael Hobey
November 16, 2017
Page 6

Salary at Real Alloy divided by 2080 hours; and (ii) shall promptly reimburse you for reasonable out-of-pocket travel or business expenses incurred in connection with the performance of such services and in accordance with the Company’s and/or Real Alloy’s expense policy (as applicable), and for legal fees to the extent the Board in good faith reasonably believes that separate representation is warranted. Employee’s entitlement to reimbursement of such costs and expenses, including legal fees, pursuant to this Section 5 , shall in no way affect your rights, if any, to be indemnified and/or advanced expenses in accordance with the Company’s or Real Alloy’s (or any of their subsidiaries’) corporate or other organizational documents, any applicable insurance policy, and/or in accordance with this Agreement.




EXHIBIT 10.5
November 16, 2017
 
Kyle Ross
17 State Street, Suite 3811
New York, NY 10004
 
Dear Kyle:
 
This letter confirms that effective on November 16, 2017 and prior to the date Real Industry, Inc. (the “Company”) files a petition for Ch. 11 bankruptcy proceedings, your sole title the Company shall be Chief Investment Officer, and this letter confirms your resignation such that you will no longer serve as President and Chief Executive Officer of the Company or any of its subsidiaries, as the case may be, or as a director of the Company or any of its subsidiaries.  Your employment will be on an “at-will” basis and may be terminated by the Company not earlier than 90 days after the effective date of this letter (other than a discharge for cause, as such term was defined in the Management Continuity Plan) or by you at any time, and by either party for any or no reason.  Your primary responsible as Chief Investment Officer will be to assist in the Company’s reorganization efforts during its bankruptcy proceedings and upon emergence the terms of your employment, if any, will be re-evaluated.
 
Your base annual compensation for the position of Chief Investment Officer of the Company will be at the rate of $400,000 payable by the Company.  You acknowledge and agree that while such payments may be processed through and made on behalf of the Company by Insperity PEO Services, L.P. (“Insperity”), Insperity has no obligation to pay such amounts.  In addition, at all times during your employment with the Company you will continue to be (i) eligible to participate, without duplication, in all of the Company’s benefit plans, programs and policies applicable to senior officers of the Company from time to time, which may include to the extent offered by the Company, without limitation, various life, health and accident insurance plans and savings plan, and (ii) indemnified to the fullest extent permitted by Delaware law and covered by any Director and Officer Liability insurance maintained by the Company for its senior executive officers (which, for the avoidance of doubt, shall continue to cover you after the termination of your employment with respect to any liability with respect to your employment, subject to applicable standards of conduct under the Delaware General Corporation Law, any director and officer indemnification agreement entered into with the Company and/or applicable Director and Officer Liability insurance policies, as the case may be).  The Company retains the right to terminate or alter any such plans or policies from time to time, provided that such termination or alteration is done for all eligible employees and not specifically for you.  You will be entitled to vacations, sick leave and other similar benefits in accordance with policies of the Company from time to time in effect for personnel with commensurate duties.   Nothing in this letter adjusts the existing amount of your accrued vacation and sick leave with the Company.  To the extent your employment terminates under the terms of this letter, the Company (or any successor entity) agrees to use its commercially reasonable efforts to offer COBRA benefits through Insperity.
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You acknowledge and agree that the confidentiality, non-solicitation and non-disparagement provisions contained in Appendix A are necessary and valuable to the Company and we and you acknowledge and agree to be bound to the agreements, restrictions, obligations and provisions set forth in Appendix A attached hereto.
 
For the avoidance of doubt, we and you acknowledge and confirm that this agreement supersedes and replaces any prior contractual arrangements with the Company, including, without limitation, the Management Continuity Plan and that certain letter agreement dated September 13, 2016, and such agreements or your participation in such arrangements are terminated with your consent.
 
Please acknowledge acceptance of this offer and your agreement to the terms set forth herein and in Appendix A by signing below and returning one copy to my attention. Feel free to contact me should you have any questions.
 
On behalf of the Board of Directors, I would like to thank you for your ongoing services to the Company.
 
 
    
Sincerely,
 
 
 
 
 
 
 
 
/s/ Peter C.B. Bynoe
 
 
Peter C.B. Bynoe
 
 
On behalf of the Compensation Committee
 
 
of Real Industry, Inc.
 
 
    
 
Accepted:
 
 
 
 
 
 
 
 
/s/ Kyle Ross
 
 
Name:  Kyle Ross
 
 
 
 
 
 
 
 
/s/ Kyle Ross
 
Dated:  November 16, 2017
Name:  Kyle Ross
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cc:       William Hall, Chairman of the Board
David S. Stone, Esq.
Murray Indick, Esq.
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APPENDIX A
CONFIDENTIALITY, ASSIGNMENT OF INVENTIONS
AND RESTRICTIVE COVENANTS
1. Confidential Information; Assignment of Inventions; Return of Company Property . You acknowledge and agree that (i) the services to be performed by you under this Agreement are unique and extraordinary and, as a result of such employment, you shall be in possession of Confidential Information relating to the business practices of the Company, Real Alloy and their subsidiaries (the “ Company Group ”) and (ii) that the trade secrets and Intellectual Property of the Company Group are very valuable.  You agree to be bound by the policies of the Company Group with respect to the confidentiality, ownership and assignment of employee rights with respect to trade secrets, Intellectual Property and other information of the Company Group. “ Intellectual Property ” shall mean all patents and patent applications, all inventions, innovations, improvements, developments, methods, designs, analyses, drawings, reports and all similar or related information (in each case whether or not patentable), all copyrights and copyrightable works, all trade secrets, confidential information and know-how, and all other intellectual property rights that are conceived, reduced to practice, developed or made by you while providing services to the Company Group and that (a) relate to the Business (as hereinafter defined), including the Company Group’s related business, research and development, existing products or services or future products and services under development during your employment; or (b) relate to the Business and are conceived, reduced to practice, developed or made using any of equipment, supplies, facilities, assets or resources of the Company Group, including, without limitation, any intellectual property rights.
2. Non-solicitation and Non-disparagement .
(a) Non-solicitation .  You shall not, except in the good faith performance of your duties hereunder or as specifically authorized by the Board in writing, directly or indirectly, individually or on behalf of any other person, firm, corporation or other entity, during the one-year period following the termination of your employment (the “ Post-Termination Period ”):
(i) solicit, aid or induce any employee, representative, agent or consultant of the Company Group to leave such employment or retention or to accept employment with or render services to or with any other Person, or hire or retain any such employee, representative or agent, or take any action to materially assist or aid any other Person in identifying, hiring or soliciting any such employee, representative or agent; provided, however, that the foregoing provision will not prevent Employee from hiring any such individual whom he hires as a result of such individual responding to a general advertisement for employment;
(ii) solicit, contact, aid or induce any Customer (as hereinafter defined) in the Territory (w) to purchase goods or services that have been sold or provided by
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any member of the Company Group during the Post-Termination Period from another person, firm, corporation or other entity (or attempt to do any of the foregoing) or engage in other Competitive Activity, (x) to terminate, curtail or otherwise limit its business relationship with any member of the Company Group,  (y) to interfere otherwise with any part of the Company Group’s business, or (z) to attempt to do any of the foregoing; or
(iii) solicit, contact, aid or induce any entity or person who was a supplier of goods, services or property (including Intellectual Property) to any member of the Company Group, or any licensor or licensee of any member of the Company Group, during the Post-Termination Period to not do business with, to discontinue doing business with, or to materially reduce all or any part of their business with the any member of the Company Group.
(b) Definitions .
(i) “ Competitive Activity ” means (a) the invention, design, development, fabrication, manufacture, assembly, production, procurement, marketing, distribution or sale of any products that are competitive with or could be used as a substitute for any of the products or services offered by any member of the Company Group at any time during the Post-Termination Period, or under development or consideration for development by any member of the Company Group at any time during the Post-Termination Period, (b) the delivery, performance, marketing or sale of any services that are competitive with or could be used as a substitute for the services offered by any member of the Company Group at any time during the Post-Termination Period, or under development or consideration for development by any member of the Company Group at any time during the Post-Termination Period, (c) the performance of business activities of the type which in the ordinary course of business would be reasonably likely to involve (or actually do involve) the unauthorized use or disclosure of Confidential Information or Intellectual Property belonging to any member of the Company Group or (d) consulting or other advising in support of the foregoing.
(ii) “ Customer ” means any customer of any member of the Company Group or any prospective customer of any member of the Company Group, each at any time during the last two years of your employment.
(iii)  “ Person ” means any person or entity other than the Company, Real Alloy or any other member of the Company Group.
(iv)  “ Territory ” means any location in which any member of the Company Group operates or sells, or intends within two years to operate or sell, its products, including Europe or North America.
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3. Non-disparagement .  At no time during the Post-Termination Period shall you, directly or indirectly, disparage the Company Group or any of the Company Group’s past or present employees, directors, products or services.  At no time during the Post-Termination Period shall any executive officers of the Company Group, directly or indirectly, disparage you. Notwithstanding the foregoing, nothing in this Section 3 shall prevent you from making any truthful statement to the extent (i) necessary to rebut any untrue public statements made about him; (ii) necessary with respect to any litigation, arbitration or mediation involving this Agreement, including, but not limited to, the enforcement of this Agreement; or (iii) required by law or by any court, arbitrator, mediator or administrative or legislative body (including any committee thereof) with jurisdiction over such person.
4. Enforcement .
(a) You agree and acknowledge that (i) the potential harm to members of the Company Group of the non-enforcement of Sections 1, 2 or 3 outweighs any harm to you of its enforcement by injunction or otherwise and (ii) he has carefully read this Agreement and has given careful consideration to the restraints imposed by this Agreement, and is in full accord as to the necessity of such restraints for the reasonable and proper protection of the trade secrets and other Confidential Information of each member of the Company Group.
(b) In the event of any breach or threatened breach of this Agreement, the Company, Real Alloy or any other affected member of the Company Group shall be entitled to seek an injunction, without bond, restraining such breach, but nothing herein shall be construed as prohibiting any member of the Company Group from pursuing other remedies available to it for such breach or threatened breach.
5. Cooperation . Upon reasonable notice from the any member of the Company Group or its counsel, while employed by the Company and Real Alloy and thereafter, you agree to respond and provide information with regard to matters of which you have knowledge as a result of your employment with the Company and Real Alloy, and will provide reasonable assistance to the Company Group and their respective representatives in defense of any claims that may be made against the Company Group (or any member thereof), and will provide reasonable assistance to the Company Group in the prosecution of any claims that may be made by the Company Group (or any member thereof), to the extent that such claims may relate to matters related to your period of employment with the Company and Real Alloy (or any predecessors). You also agree to promptly inform the Company and Real Alloy (to the extent you are legally permitted to do so) if you are asked to assist in any investigation of the Company Group (or any member thereof) or their actions, regardless of whether a lawsuit or other proceeding has then been filed with respect to such investigation and shall not do so unless legally required. If you are required to provide any services pursuant to this Section 5 following the termination of your employment, upon presentation of appropriate documentation, then the Company and Real Alloy: (i) shall promptly compensate you for all time incurred in these activities at an hourly rate of pay equal to the most recent annual Base Salary at Real Alloy divided by 2080 hours; and (ii) shall promptly reimburse
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you for reasonable out-of-pocket travel or business expenses incurred in connection with the performance of such services and in accordance with the Company’s and/or Real Alloy’s expense policy (as applicable), and for legal fees to the extent the Board in good faith reasonably believes that separate representation is warranted. Employee’s entitlement to reimbursement of such costs and expenses, including legal fees, pursuant to this Section 5 , shall in no way affect your rights, if any, to be indemnified and/or advanced expenses in accordance with the Company’s or Real Alloy’s (or any of their subsidiaries’) corporate or other organizational documents, any applicable insurance policy, and/or in accordance with this Agreement.




EXHIBIT 10.6
 
November 16, 2017
 
Kelly G. Howard
17 State Street, Suite 3811
New York, NY 10004
 
Dear Kelly:
 
This letter, effective on November 16, 2017 and prior to the time that Real Industry, Inc. (the “ Company ”) files for Chapter 11 bankruptcy protection, confirms your continuing employment with Real Industry, Inc. as General Counsel, Executive Vice President and Corporate Secretary of the Company on the terms set forth below and with duties as are customary for such role.  You will report to the Chief Executive Officer of the Company.  Your employment will be on an “at-will” basis and may be terminated by the Company not earlier than 90 days after the effective date of this letter (other than a discharge for cause, as such term was defined in the Management Continuity Plan) or by you at any time, and by either party for any or no reason.
 
Your base annual compensation will be at the rate of $325,000 payable by the Company.  You acknowledge and agree that while such payments may be processed through and made on behalf of the Company by Insperity PEO Services, L.P. (“Insperity”), the obligation to make such payments belongs solely to the Company, and Insperity has no obligation to pay such amounts.  In addition you will be entitled to participate in all compensation and benefit programs applicable to other senior managers of the Company, as the case may be from time to time, or approved by the compensation committee in the future.
 
In addition, at all times during your employment with the Company you will continue to be (i) eligible to participate, without duplication, in all of the Company’s benefit plans, programs and policies applicable to senior officers of the Company from time to time, which may include to the extent offered by the Company, without limitation, various life, health and accident insurance plans and savings plan, and (ii) indemnified to the fullest extent permitted by Delaware law and covered by any Director and Officer Liability insurance maintained by the Company for its senior executive officers (which, for the avoidance of doubt, shall continue to cover you after the termination of your employment with respect to any liability with respect to your service to the Company as an officer, employee or director of the Company, any subsidiary or any other entity for which you have served at the request of the Company,  subject to applicable standards of conduct under the Delaware General Corporation Law, any director and officer indemnification agreement entered into with the Company and/or applicable Director and Officer Liability insurance policies, as the case may be).  The Company retains the right to terminate or alter any such plans or policies from time to time, provided that such termination or alteration is done for all eligible employees and not specifically for you.  You will be entitled to vacation and sick leave benefits accrued prior to the effective date of this letter, and to vacations, sick leave and other similar benefits in
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accordance with policies of the Company from time to time in effect for personnel with commensurate duties.
 
The Company agrees that you will not be asked to relocate at the present time as a condition of retaining your employment, provided that you perform your duties to the Company in the manner in which you have provided them to date and that you are available for business travel of a similar nature to required business travel to date.
 
You acknowledge and agree that the confidentiality, non-solicitation and non-disparagement provisions contained in Appendix A are necessary and valuable to the Company and we and you acknowledge and agree to be bound to the agreements, restrictions, obligations and provisions set forth in Appendix A attached hereto.
 
For the avoidance of doubt, we and you acknowledge and confirm that this agreement supersedes and replaces any prior contractual arrangements with the Company, including, without limitation, the Management Continuity Plan and that certain letter agreement dated December 12, 2016 and such agreements or your participation in such arrangements are terminated with your consent. 
 
Further, for the avoidance of doubt, the Company acknowledges and confirms that your acceptance of this agreement and its replacement is intended to facilitate the Company’s operations during the pendency of bankruptcy proceedings, and does not reflect the terms on which you would accept employment with the Company or with any other employer.
 
Please acknowledge acceptance of this offer and your agreement to the terms set forth herein and in Appendix A by signing below and returning one copy to my attention. Feel free to contact me should you have any questions.
 
 
Sincerely,
 
 
 
/s/ Peter C.B. Bynoe
 
 
 
Peter C.B. Bynoe
 
On behalf of the Compensation Committee
 
of Real Industry, Inc.
 
Accepted:
    
 
 
 
 
/s/ Kelly G. Howard
 
Dated:  November 16, 2017
Name:  Kelly G. Howard
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cc:
William Hall, Chairman of the Board
 
David S. Stone, Esq.
 
Murray Indick, Esq.
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APPENDIX A
 
CONFIDENTIALITY, ASSIGNMENT OF INVENTIONS
AND RESTRICTIVE COVENANTS
 
1.          Confidential Information; Assignment of Inventions; Return of Company Property .     You acknowledge and agree that (i) the services to be performed by you under this Agreement are unique and extraordinary and, as a result of such employment, you shall be in possession of Confidential Information relating to the business practices of the Company, Real Alloy and their subsidiaries (the “ Company Group ”) and (ii) that the trade secrets and Intellectual Property of the Company Group are very valuable.  You agree to be bound by the policies of the Company Group with respect to the confidentiality, ownership and assignment of employee rights with respect to trade secrets, Intellectual Property and other information of the Company Group. “ Intellectual Property ” shall mean all patents and patent applications, all inventions, innovations, improvements, developments, methods, designs, analyses, drawings, reports and all similar or related information (in each case whether or not patentable), all copyrights and copyrightable works, all trade secrets, confidential information and know-how, and all other intellectual property rights that are conceived, reduced to practice, developed or made by you while providing services to the Company Group and that (a) relate to the Business (as hereinafter defined), including the Company Group’s related business, research and development, existing products or services or future products and services under development during your employment; or (b) relate to the Business and are conceived, reduced to practice, developed or made using any of equipment, supplies, facilities, assets or resources of the Company Group (outside of your home office, including your Company Group laptop), including, without limitation, any intellectual property rights.
 
2.          Non-solicitation and Non-disparagement .
 
(a)         Non-solicitation .  You shall not, except in the good faith performance of your duties hereunder or as specifically authorized by the Board in writing, directly or indirectly, individually or on behalf of any other person, firm, corporation or other entity, during the one-year period following the termination of your employment (the “ Post-Termination Period ”):
 
(i)          solicit, aid or induce any employee, representative, agent or consultant of the Company Group to leave such employment or retention or to accept employment with or render services to or with any other Person, or hire or retain any such employee, representative or agent, or take any action to materially assist or aid any other Person in identifying, hiring or soliciting any such employee, representative or agent; provided, however,   that the foregoing provision will not prevent you from hiring any such individual whom you hire
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as a result of such individual responding to a general advertisement for employment;  
 
(ii)         solicit, contact, aid or induce any Customer (as hereinafter defined) in the Territory (w) to purchase goods or services that have been sold or provided by any member of the Company Group during the Post-Termination Period from another person, firm, corporation or other entity (or attempt to do any of the foregoing) or engage in other Competitive Activity, (x) to terminate, curtail or otherwise limit its business relationship with any member of the Company Group ,   (y) to interfere otherwise with any part of the Company Group’s business, or (z) to attempt to do any of the foregoing; or
 
(iii)        solicit, contact, aid or induce any entity or person who was a supplier of goods, services or property (including Intellectual Property) to any member of the Company Group, or any licensor or licensee of any member of the Company Group, during the Post-Termination Period to not do business with, to discontinue doing business with, or to materially reduce all or any part of their business with the any member of the Company Group.
 
(b)         Definitions .
 
(i)         “ Competitive Activity ” means (a) the invention, design, development, fabrication, manufacture, assembly, production, procurement, marketing, distribution or sale of any products that are competitive with or could be used as a substitute for any of the products or services offered by any member of the Company Group at any time during the Post-Termination Period, or under development or consideration for development by any member of the Company Group at any time during the Post-Termination Period, (b) the delivery, performance, marketing or sale of any services that are competitive with or could be used as a substitute for the services offered by any member of the Company Group at any time during the Post-Termination Period, or under development or consideration for development by any member of the Company Group at any time during the Post-Termination Period, (c) the performance of business activities of the type which in the ordinary course of business would be reasonably likely to involve (or actually do involve) the unauthorized use or disclosure of Confidential Information or Intellectual Property belonging to any member of the Company Group or (d) consulting or other advising in support of the foregoing.
 
(ii)         “ Customer ” means any customer of any member of the Company Group or any prospective customer of any member of the Company Group , each at any time during the last two years of your employment.
 
(iii)         “ Person ” means any person or entity other than the Company , Real Alloy or any other member of the Company Group.
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(iv)         “ Territory ” means any location in which any member of the Company Group operates or sells, or intends within two years to operate or sell, its products, including Europe or North America. 
 
3.          Non-disparagement .   At no time during the Post-Termination Period shall you, directly or indirectly, disparage the Company Group or any of the Company Group’s past or present employees, directors, products or services.  At no time during the Post-Termination Period shall any directors or executive officers of the Company Group, directly or indirectly, disparage you. Notwithstanding the foregoing, nothing in this Section 3 shall prevent you or any director or executive officer of the Company Group from making any truthful statement to the extent (i) necessary to rebut any untrue public statements made about you or by you about any director or executive officer of the Company Group; (ii) necessary with respect to any litigation, arbitration,  mediation or proceeding involving this Agreement or the Company, including, but not limited to, the enforcement of this Agreement; or (iii) required by law or by any court, arbitrator, mediator or administrative, regulatory or legislative body (including any committee thereof) with jurisdiction over such person.
 
4.          Enforcement . 
 
(a)        You agree and acknowledge that (i) the potential harm to members of the Company Group of the non-enforcement of Sections 1, 2 or 3 outweighs any harm to you of its enforcement by injunction or otherwise and (ii) you have carefully read this Agreement and have given careful consideration to the restraints imposed by this Agreement, and are in full accord as to the necessity of such restraints for the reasonable and proper protection of the trade secrets and other Confidential Information of each member of the Company Group.
 
(b)        In the event of any breach or threatened breach of this Agreement, the Company, Real Alloy or any other affected member of the Company Group shall be entitled to seek an injunction, without bond, restraining such breach, but nothing herein shall be construed as prohibiting any member of the Company Group from pursuing other remedies available to it for such breach or threatened breach.  
 
5.          Cooperation . Upon reasonable notice from any member of the Company Group or its counsel, while employed by the Company and Real Alloy and thereafter, you agree to respond and provide information with regard to matters of which you have knowledge as a result of your employment with the Company and Real Alloy, and will provide reasonable assistance to the Company Group and their respective representatives in defense of any claims that may be made against the Company Group (or any member thereof), and will provide reasonable assistance to the Company Group in the prosecution of any claims that may be made by the Company Group (or any member thereof), to the extent that such claims may relate to matters related to your period of employment with the Company and Real Alloy (or any predecessors). You also agree to promptly inform the Company and Real Alloy (to the
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extent you are legally permitted to do so) if you are asked to assist in any investigation of the Company Group (or any member thereof) or their actions, regardless of whether a lawsuit or other proceeding has then been filed with respect to such investigation and shall not do so unless legally required. If you are required to provide any services pursuant to this Section 5 following the termination of your employment, upon presentation of appropriate documentation, then the Company and Real Alloy: (i) shall promptly compensate you for all time incurred in these activities at an hourly rate of pay equal to the most recent annual Base Salary at Real Alloy divided by 2080 hours; and (ii) shall promptly reimburse you for reasonable out-of-pocket travel or business expenses incurred in connection with the performance of such services and in accordance with the Company ’s and/or Real Alloy’s expense policy (as applicable), and for legal fees to the extent the Board in good faith reasonably believes that separate representation is warranted. Your entitlement to reimbursement of such costs and expenses, including legal fees, pursuant to this Section 5 , shall in no way affect your rights, if any, to be indemnified and/or advanced expenses in accordance with the Company ’s or Real Alloy’s (or any of their subsidiaries’) corporate or other organizational documents, any applicable insurance policy, and/or in accordance with this Agreement.
 

 



EXHIBIT 99.1
 
file_1.jpg


 
REAL INDUSTRY AND REAL ALLOY’S U.S. OPERATIONS INITIATE
CHAPTER 11 PROCEEDINGS
 
Real Alloy’s operations in Germany, United Kingdom, Norway, Canada and Mexico are not included in the filing
 
Real Alloy’s U.S. operations obtain additional liquidity through DIP financing
 
NEW YORK, November 17, 2017 – Real Industry, Inc. (NASDAQ: RELY)  (“Real Industry” or the “Company”)  today announced that it has initiated restructuring efforts through the filing of a petition for voluntary Chapter 11 reorganization in the U.S. Bankruptcy Court for the District of Delaware.
 
In conjunction, Real Alloy Holding, Inc. and its U.S. subsidiaries (“Real Alloy”) today filed petitions for voluntary Chapter 11 reorganization in the U.S. Bankruptcy Court for the District of Delaware.    Real Alloy’s operations in Germany, United Kingdom, Norway, Canada and Mexico and its Goodyear, Ariz. joint venture are not included in these filings. During the Chapter 11 process, Real Alloy expects to conduct business as usual in the United States and worldwide and to continue to provide customers, suppliers and other business partners with the high level of service and performance they have come to expect from Real Alloy.
 
Summary Points on Chapter 11 Proceedings:
 

-

Real Alloy has entered into an agreement in principle with its existing asset-based facility lender and certain of its bondholders for continued use of its $110 million asset-based lending facility and up to $85 million of additional liquidity through debtor-in-possession (“DIP”) financing that will provide Real Alloy the ability to continue to fund ongoing business operations.

-

This DIP financing is a consensual arrangement executed with Real Alloy’s principal lender and holders of a majority of its bonds, with the ability to provide Real Alloy with immediate incremental liquidity.

-

This substantially increased liquidity at Real Alloy provides it with the financial flexibility to continue to serve its customers and pay its suppliers.

-

Real Industry will initiate a plan of reorganization to preserve the value of its net operating loss tax carryforwards (“NOLs”).
 
Real Alloy
Real Alloy’s operations in the United States have been affected by severely tightened liquidity during the past year, due in part to recently constrained trade credit terms, which hindered Real Alloy’s ability to timely refinance its $305 million 10% senior secured notes due January 2019 (“Senior Secured Notes”) or to expand borrowing capacity under its asset-based lending facility. An extensive review by the Real Industry Board of Directors,  Real Alloy Board, management, and advisors determined it would be in the best interest of all Real Alloy stakeholders to initiate the Chapter 11 proceedings.
 
Real Alloy will undertake this process with enhanced liquidity in the form of DIP financing including a combination of continued use of Real Alloy’s $110 million asset-based lending facility, and up to $85 million in incremental liquidity provided by certain holders of the Senior Secured Notes to maintain normal operations while Real Alloy continues the process of improving its long-term capitalization, including addressing the Senior Secured Notes. The DIP financing also includes the conversion of $170 million of Senior Secured Notes into new notes. Subject to court approval, which is anticipated shortly, this DIP financing combined with funds generated from ongoing operations will be used to support Real Alloy’s normal operating and working capital requirements, including employee wages, salaries and benefits, and
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supplier payments during the reorganization effort under Chapter 11. Real Alloy has filed the customary motions in order to make these and other normal operating payments during the Chapter 11 proceedings and expects to receive such approval shortly.
 
Not included in the Chapter 11 filings are Real Alloy’s operations in Germany, United Kingdom, Norway, Canada, and Mexico and its Goodyear, Ariz. joint venture. Real Alloy’s European operations are funded by their own generated cash flows and through a dedicated €50-million Factoring Facility. As part of the reorganization, Real Alloy will not draw funds out of Real Alloy Europe to support North American needs, and further, up to $20 million of the DIP financing will be reserved for potential funding required by Real Alloy Europe. Real Alloy’s Mexican, Canadian and Goodyear, Ariz. joint venture operations are similarly supported by their own cash flows.
 
Real Industry
As a holding company, Real Industry relies on the operations of its subsidiaries and external financing sources for its liquidity needs. During the past year, the holding company’s liquidity and financial position declined to levels where the Board of Directors of the Company concluded that it was in the best interests of the Company to reorganize under a Chapter 11 filing. Real Industry has initiated efforts to develop a plan of reorganization to attempt to preserve the value of the NOLs. During this process, the Company will cut costs to maintain as much liquidity as possible.
 
Management
Mr. Terry Hogan will continue to lead Real Alloy as President,  and he has been elected to the Real Alloy Board of Directors.
 
In connection with the filing of Chapter 11 proceedings, Mr. Michael Hobey has been named President and Interim Chief Executive Officer at Real Industry, and he will continue to serve as Chief Financial Officer at the Company. Mr. Hobey will also serve as Chief Financial Officer at Real Alloy.
 
Mr. Kyle Ross will continue to serve as Chief Investment Officer at Real Industry. Mr. Ross has resigned from the Real Industry Board of Directors.
 
Additional Information
Court filings and other information related to the court-supervised proceedings are available at a website administered by the Company’s claims agent, Prime Clerk, at https://cases.primeclerk.com/realindustry.
 
Cautionary Statement Regarding Forward-Looking Statements
This release contains forward-looking statements, which are based on our current expectations, estimates, and projections about the Company’s and its subsidiaries’ businesses and prospects, as well as management’s beliefs, and certain assumptions made by management. Words such as “anticipates,” “expects,” “intends,” “plans,” “believes,” “seeks,” “estimates,” “may,” “should,” “will” and variations of these words are intended to identify forward-looking statements. Such statements speak only as of the date hereof and are subject to change. The Company undertakes no obligation to revise or update publicly any forward-looking statements for any reason. These statements are not guarantees of future performance and are subject to certain risks, uncertainties, and assumptions that are difficult to predict. Forward-looking statements discuss,  among other matters: our financial and operational results, as well as our expectations for future financial trends and performance of our business in future periods; our strategy; risks and uncertainties associated with Chapter 11 proceedings; the negative impacts on our businesses as a result of filing for and operating under Chapter 11 protection; the time, terms and ability to confirm a Chapter 11 plan of reorganization for our businesses; the adequacy of the capital resources of our businesses and the difficulty in forecasting the liquidity requirements of the operations of our businesses; the unpredictability of our financial results while in Chapter 11
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proceedings; our ability to discharge claims in Chapter 11 proceedings; negotiations with our holders of our Senior Secured Notes, our asset-based facility lender, and our trade creditors; risks and uncertainties with performing under the terms of the DIP financing and any other arrangement with lenders or creditors while in Chapter 11 proceedings; our ability to retain employees, suppliers and customers as a result of Chapter 11 proceedings;  Real Alloy’s ability to conduct business as usual in the United States and worldwide; Real Alloy’s ability to continue to serve customers, suppliers and other business partners at the high level of service and performance they have come to expect from Real Alloy; Real Alloy’s ability to continue to pay suppliers; Real Alloy’s ability to fund ongoing business operations through the DIP financing; the use of the funds anticipated to be received in the DIP financing; the ability to control costs during Chapter 11 proceedings; the risk that our Chapter 11 proceedings may be converted to cases under Chapter 7 of the Bankruptcy Code; the ability of the Company to preserve and utilize the NOLs following Chapter 11 proceedings; Real Industry’s ability to secure operating capital; our ability to take advantage of opportunities to acquire assets with upside potential; Real Industry’s ability to execute on its strategic plan to evaluate and close potential M&A opportunities; our long-term outlook; our preparation for future market conditions; and any statements or assumptions underlying any of the foregoing. Such statements are not guarantees of future performance and are subject to certain risks, uncertainties, and assumptions that are difficult to predict. Accordingly, actual results could differ materially and adversely from those expressed in any forward-looking statements as a result of various factors.
 
Important factors that may cause such differences include, but are not limited to, the decisions of the bankruptcy court; negotiations with our debtholders and creditors; our ability to meet the requirements, and compliance with the terms, including restrictive covenants, of the DIP financing and any other financial arrangement while in Chapter 11 proceedings; adverse litigation; changes in domestic and international demand for recycled aluminum; the cyclical nature and general health of the aluminum industry and related industries; commodity and scrap price fluctuations and our ability to enter into effective commodity derivatives or arrangements to effectively manage our exposure to such commodity price fluctuations; inventory risks, commodity price risks, and energy risks associated with Real Alloy’s buy/sell business model; the impact of tariffs and trade regulations on our operations; the impact of any changes in U.S. or non-U.S. tax laws on our operations or the value of our NOLs; our ability to successfully identify, acquire and integrate additional companies and businesses that perform and meet expectations after completion of such acquisitions; our ability to achieve future profitability; our ability to control operating costs and other expenses; that general economic conditions may be worse than expected; that competition may increase significantly; changes in laws or government regulations or policies affecting our current business operations and/or our legacy businesses, as well as those risks and uncertainties disclosed under the sections entitled “Risk Factors” and “Management’s Discussion and Analysis of Financial Condition and Results of Operations” in Real Industry, Inc.’s Forms 10-Q filed with the Securities and Exchange Commission (“SEC”) on May 10, 2017, August 8, 2017 and November 9, 2017 and Form 10-K filed with the SEC on March 13, 2017, and similar disclosures in subsequent reports filed with the SEC, which are available on our website at www.realindustryinc.com  and on the SEC website at https://www.sec.gov .
 
 
 
Contact
 
Real Industry, Inc.
The Equity Group, Inc.
Jeehae Shin
Adam Prior
(212) 201-4126
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investor.relations@realindustryinc.com
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